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PREFACE, 


Doctor  Wooddessow's  Lectures  on  the  Law  of  England  are  seldom 
referred  to  without  an  encomium  on  the  discriminating  judgment,  and 
clear  and  accurate  method,  which  eminently  characterise  that  publi- 
cation. At  its  first  appearance  it  was  received  with  approbation  by 
judges  eminently  qualified  to  appreciate  the  execution  of  the  several 
branches  of  the  work.  Serjeant  Hill,  Lord  Stowell,  Lord  Erskine, 
Lord  Colchester,  Chief  Baron  Richards,  and  Mr.  Hargrave,*  joined 
with  many  other  contemporaries  in  avowing  their  obligations  to  the 
author.  The  same  tribute  of  approbation  has  been  paid  in  more 
modern  publications,  by  some  expressly,  and  by  others  in  adopting 
his  observations  without  acknowledgment. 

He  appears  to  have  studied  with  great  care  the  position  occupied 
by  preceding  publications,  and  finding  all  competition  precluded  with 
the  Commentaries  of  Blackstone,  as  a  popular  work,  to  have  planned 
a  course  of  lectures  to  form  the  ground-work  of  the  labours  of  the 
severer  student  of  law.  Whether  intended  for  the  bar,  the  senate,  or 
the  magistracy,  he  will  find  in  these  Lectures  a  lucid  order  and  sys- 
temaiic  arrangement,  and  a  precision  in  the  minutest  details,  which 
it  would  be  vain  to  search  for  in  any  work  on  the  same  comprehensive 
scale.  If  the  Professor  occasionally  indulges  in  a  partiality  for  anti- 
quarian research  not  necessary  for  the  purposes  of  his  design,  yet  his 
investigations  may  almost  invariably  be  depended  upon;  whereas 
Blackstone,  in  the  historical  part  of  his  work,  is  apt  to  be  both  vague 
and  inaccurate. 

The  editor's  experience  and  observation  have  led  him  to  think  that 
too  much  time  is  ordinarily  given  to  the  perusal  of  the  Commentaries, 
which  however  admirable  as  a  general  outline,  are  by  no  means 
accurate  in  general  positions,  which  are  impressed  on  the  mind  by 
repeated  perusal,  and  which  more  mature  judgment  can  hardly  efface. 
These  lectures  seem  to  be  as  superior  to  the  commentaries  in  accuracy 
of  rules  and  justness  of  division  and  definition,  as  they  are  inferior  in 
elegance  of  style  and  charm  of  narrative. 

In  the  present  edition  such  alterations  have  been  made  in  the  text, 
as  to  adapt  it  to  the  present  state  of  the  law;  the  notes  have  been  re- 
written, retaining  the  substance,  where  it  is  necessary  to  eludicate  the 
text,  and  subjoining  such  cases  and  observations  as  are  necessary  to 
furnish  the  reader  with  a  general  view  of  the  subject.    It  is  hoped 

*  See  **  Vifidiealion  of  the  Rifl^hts  of  the  Brilith  LegUUture,**  a  punphlot  pabliihed  in 
1797,  b/  Dr.  WooddeMon,  p.  41. 
OCTOBBR,  1842.— A 
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(hat  the  notes,  which  the  alterations  of  the  law  since  the  publication 
of  the  original  work  have  rendered  necessary,  will  be  found  in  proper 
subordination  and  dependency  on  the  text.  The  references  are  made 
to  books  of  authority,  yet  generally  accessible:  and  much  labour  has 
been  bestowed  in  selecting  cases  to  exemplify  general  principles,  and 
not  decided  on  their  particular  circumstances.  The  object  proposed, 
is  to  put  into  the  student's  hands  a  clue  through  the  embarrassing 
magnitude  of  a  law  library,  and  give  him  a  competent  knowledge  of 
every  branch  of  the  law ;  keeping  in  view,  at  the  same  time  the 
combination  proposed  in  the  original  work,  to  render  these  pages  not 
unuseful  for  occasional  reference,  even  to  those  who  have  made  some 
progress:  at  once  doctis  probabiles,  and  pianos  imperitis.  *»Any 
work  which  is  calculated  to  abridge  the  labour  of  the  student,  by 
bringing  the  points  together  under  each  head  into  one  view,  under  an 
arrangement  enabling  him  to  find  that  of  which  he  is  in  search  with 
the  least  possible  delay,  is  of  more  value  than  can  be  easily  con- 
ceived by  any,  but  those  whose  practical  experience  has  taught  them 
its  importance."* 

Long  and  burthensome  statements  of  cases  have  been  avoided, 
and  the  discussion  of  controversial  points  left  to  separate  treatises. 
Where  the  subject  admits  of  it,  an  attempt  has  been  made  to  give  a 
historic  interest  to  the  aridity  of  legal  essays,  and  to  render  these 
volumes  not  uninteresting  even  to  the  general  reader.  It  is,  perhaps 
to  be  regretted,  that  the  spirit  of  our  law  is  so  little  susceptible  of  the 
illustrations  which  would  recommend  it  to  an  elesant  taste ;  but  like 
other  sciences,  there  is  no  royal  road  to  a  knowledge  of  it. 

Not  Veri  dogma  teverain, 
Trifte  sonant  nostra  palMD  teltiidine  chords. 

By  accompanying  the  present  edition  with  brief  and  frequent  notes, 
the  editor  is  only  accomplishing  what  the  author  proposed,!  and 
endeavouring  to  make  better  known  to  the  profession  and  the  public, 
one  of  the  most  valuable  works  which  the  Vinerian  Institution  has 
presented  to  the  world, 

Old  Square,  Lincoln's  Inn. 
Feb.  8th,  1834. 

*  Abttraoli  of  Title,  toL  L  315.       t  See  Vindicatioit  of  the  British  Legislature,  p.  40. 
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LECTURE  I. 

OF  THE  LAWS  OF  MAIl's  NATURE* 

Prineipem  legem  iUam,  et  uHimam,  mentem  esse  dicebant  omnia  rattooe  ant  cogentis,  ant 
Tetantis  Del — Cie.  de  Leg.  lib.  ii.  ^  4. 

The  proper  introduction  to  a  course  of  legal  studies  seems  to  be  an 
ioqoiry  into  the  principles  of  moral  obligation,  and  of  general  juris- 
prudence. A  due  knowledge  of  the  elemenu  of  natural  law  has  by 
00  means  been  diffused  in  the  world  in  proportion  to  its  important 
usefulness  and  dignity.  It  appears,  from  Barbeyrac's  Historical 
Treatise  of  the  Science  of  Morality,  that  whatever  just  opinions  were 
entertained  by  some  few  philosophers,  the  founders  of  certain  sects, 
their  followers  at  least,  even  down  to  the  scholastic  commentators  on 
Aristotle,  for  the  most  part  degenerated  into  intricate  and  unprofitable 
refioemenls,  or  maintained  errors  pernicious  to  society,  and  unworthy 
of  maakind. 

As  to  Mr.  Selden*s  attempt  of  deriving  the  law  of  nature  and  na- 
tions from  the  precepts  which,  according  to  ancient  tradition,  were 
delivered  to  Noah,  and  have  been  expounded  by  the  Jewish  rabbins, 
that  very  learned  *work  is  not  in  equal  estimation  with  the  j-  ^..  ^ 
writings  of  those  who  have  paid  more  attention  in  the  '^  ^ 

researches  to  the  pure  dictates  of  reason.* 

But  though  cultivated  reason  might  have  accomplished  the  under- 
taking, yet  it  was  not  till  within  the  two  last  centuries  that  the  funda- 
mental principles  of  moral  jurisprudence  were  duly  investigated  and 
embraced.  Within  that  period,  the  writings  of  Hooker,  Cumberland, 
and  Butler  among  our  own  countrymen,  and  among  foreigners  those 
of  Grotius,  Winkler,  Puffendorf,Burlamaqui,  Bynkershoek,  Barbcyrac, 
and  Vattel,  have  been  received  with  very  general  and  merited 
applause.  The  first  book  of  Hooker's  Ecclesiastical  Polity  has  the 
credit  of  preceding  in  time  all  the  other  publications  alluded  to,  and 
js  much  relied  on  in  the  following  discourse;  in  which,  though  I  may 
reasonably  suppose  my  audience  not  unconversant  with  the  writings 
on  this  subject,  I  have  judged  it  expedient  to  frame  a  compendious 
display  of  the  elementary  doctrines  relative  to  the  natural  law  of 
morality* 

•  See  Puff,  de  Ori|^.  et  Frog.  Diacip.  Jur.  Nat  o^  1.  sob  priocii^ 

Digitized  by  VjOOQ IC 


8  W00DDESS0ir*3  LECTURES. 

On  these  fundamental  principles,  human  institutions  depend  as  their 
ultimate  support ;  these  animate  the  positive  systems  of  every  country, 
and  prevail  dike  in  every  age.  The  intrinsic  force,  or  moral  essence 
of  law,  according  to  Cicero,  "  non  modo  senior  est  quam  aetas  popu- 
lorum  et  civitatum,  sed  ssqualis  illius  ccelum  atque  terras  tuentis  et 
regentis  Dei."*  M qre  recent  authors  also,  treating  of  general  law, 
refer  it  to  the  Supreme  Being,  and  his  whole  creation.  "  The  Deity,'* 
says  Hooker,  "  is  a  law  unto  himself,  and  all  other  things  besides;"! 
and  all  his  works,  rational,  sensible,  and  inanimate,  have  rules  respec- 
tively conducting  them  to  the  ends  of  their  existence.  But  contenting 
myself  with  barely  mentioning  these  brief  illustrations  of  what  is 
understood  by  the  universality  of  law,  I  proceed  to  consider  it  as  it 
affects  the  moral  agency  of  mankind. 

P  ^...  n  It  may  be  first  observed,  that  it  is  not  agreeable  to  *the 
I-  ^^^  J  nature  of  man  to  live  without  law.t  This  is  easily  discover- 
ed and  evinced.  The  freedom  of  man's  will  is  naturally  constituted 
to  be  in  subjection  to  his  rational  understanding.  This  faculty  reaches 
higher  than  a  knowledge  of  the  sensible  objects  which  surround  us. 
It  apprehends  a  justness,  beauty,  and  proportion  in  human  actions, 
which  pre-supposes  their  conformity  to  some  rule.    Farther,  we  may 

Srceive  that  the  desire  of  happiness  is  inseparable  from  reason, 
an  proposes  to  himself  his  own  good,  his  preservation,  and  the  per- 
fection or  improvement  of  his  nature.  Now,  every  aim  or  destination 
implies  the  expediency  at  least  of  some  means  of  attaining  such  end. 
These  arguments,  drawn  from  the  faculties  of  each  man  separately 
considered,  infer  the  congruity  of  a  rule  or  line  of  moral  conduct. 

But  a  more  attentive  consideration  'of  man's  nature,  viewing  him 
in  his  dependencies  and  relations,  as  a  created  and  social  being,  will 
fully  evince  the  truth  of  this  assertion,  that  arbitrary  license  is  foreign 
from  the  scope  of  his  existence ;  and  will  also  teach  us  what  those 
rules  are,  which  constitute  what  is  called  the  law  of  nature.  ''  Natura 
juris  (says  Cicero)  ab  hominis  repetcnda  natur&."§ 

This  law  of  nature  is  well  defined  by  Dr.  South,  to  be  the  mind  of 
God  signified  to  a  rational  agent  by  the  bare  discourse  of  his  reason, 
and  dictating  to  him  that  he  ought  to  act  suitably  to  the  principles  of 
his  nature,  and  to  those  relations  he  stands  under.||  Cumberland's 
ilefinition  applies  not  to  the  law  of  nature  in  the  aggregate,  but  to 
each  of  the  rules  or  canons  separately  of  which  it  consists,  for  be 
calls  the  whole  system  the  laws  of  nature.  **  Lex  naturae  (says  he) 
est  propositio  a  naturi  rernm  ex  voluntate  primso  caussB  menti  satis 
apertd  oblata  vel  impressa,  actionem  indicans  bono  rationalium  com* 
r  *iv  1  ^^^  deservientem  quam  si  ^prtestetur  prcemia  sin  negliga^ 
I-  -I  tur,  pcensB  sufiicientes,  ex  nature  rationalium  sequuntur."|||| 

As,  therefore,  the  law  of  nature  is  to  guide  the  faculty  of  the  will  in 
the  choice  of  good  and  evil,  we  most  observe,  that  tlK>se  actions,  in 
respect  to  man,  are  defined  to  be  good,  which  are  available  to  bis  pre- 

•  De  Legibot,  ]ft.  it    8oph.  Ant  t.  465.  f  Eocl.  PoL  b.  i.  4  3. 

t  Hooker*!  EoeL  PoL  b.  i.  4  a  PoC  LawofNatand  Nttioiii,b.ii.e.  I.  BarUm.Nat 
Law,  p.  1.  c  5.    Grot  de  Jure  B.  &.  P.  Prolegooi.  §§  5, 6, 7. 

4  De  Legr.  lib.  i.  c  5.  j|  SeroKMis,  vol  i.  p.  404. 

All  De  Leg.  Natons,  c  3.  The  firat  ia  a  definitioa  of  the  law  ofnatare  ai  a  principle  or 
canae^  the  aecood  an  ojcphuiation  of  iti  operation  and  ellbct 
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servation  and  perfection,  and  ihose  contrariwise  evil,  which  debase 
and  destroy  him.*  This  remark,  at  first  sight,  may  appear  trite  and 
obvious ;  but  it  may  be  made  the  foundation  of  useful  advances  in 
ethic  discipline. 

In  contemplating  the  relations  of  man,  we  find  the  principal  and 
most  important  to  be  that  state  of  dependence  in  which  he  stands  to 
his  Creator.  Tbe  existence  of  a  first  cause  is  'ascertained  not  by 
argumentative  deductions  only,  but  by  impressions  prevalent  in  all 
ages  as  well  as  congruous  to  reason,  and  which  we  are  equally  unable 
and  unwilling  to  forego.  These  conceptions  are  instantaneously 
followed,  or  rather  accompanied,  by  the  belief  of  infinite  power,  wis- 
dom, and  goodness  in  the  Deity.  *We  manifestly  see  his  superiority 
and  pre-eminence  in  creating,  and  his  benignity  in  dictating,  to  his 
creatures,  these  laws  of  nature  as  the  means  of  their  welfare  and  hap- 
piness. Here,  then,  we  perceive  in  the  Author  of  the  laws  of  nature 
the  perfectly  just  and  full  right  of  imposing  them  as  a  legislator;  and 
in  maa  we  discern  the  absolute  duty  of  submission,  as  well  as  his 
interest  in  paying  such  obedience.  These  are  the  genuine  sources  of 
moral  obligation.  On  this  complex  foundation  the  sense  of  it  is 
buih.t 

Those  who  think  man's  sociability  (called  by  the  Stoics  ^Mtt/^ti) 
might  sufiice  to  preserve  some  order  and  justice  in  the  world^  and 
those  who  speak  of  obligation  arising  from  the  mere  approval  of 
reasoQ,§  *both  sorts  of  speculatists,  excluding  natural  iheo-  r  «  i 
logy  from  the  argument,  seem  to  deal  in  unprofitable  refine-  L  ^  J 
ments,  not  considering  things  as  they  are,  but  upon  a  subject  so 
serious  inveniinff  and  dwelling  on  arbitrary  suppositions.jl  Besides,  if 
rules  so  foundea  could  obtain,  they  could  not  properly  be  termed  laws, 
which  cannot  be  abstracted  from  the  authority  ot  a  lawgiver.  It  may 
be  added,  that  in  unlettered  minds  the  conceptions  of  moral  right  and 
wrong  immediately  raise  impressions  of  the  pleasure  or  displeasure  of 
the  Deity,  which  cannot  be  wholly  ascribed  to  habitual  association, 
for  it  does  not  rest  here ;  the  obvious  and  evident  connection  between 
the  corresponding  ideas  is  afterwards  confirmed  by  matureat  reason 
and  contemplation. 

We  see,  therefore,  that  the  will  of  the  Creator,  or  what  he  hath 
ordained  in  respect  to  the  free  agency  of  man,  is,  in  the  most  abso- 
lute and  proper  sense,  the  law  of  man's  nature.  The  necessity  of 
existing  rules,  directory  pf  human  actions,  hath  been  before^  main* 
tained.  The  sovereign  legislator  hath  therefore,  in  fact,  exercised 
his  con^mmate  authority.  He  hath  ordained  certain  measures  of 
human  conduct.  The  supreme  wisdom,  which  established  such  har- 
monious regularity  in  the  planetary  system,  hath  not  abandoned  the 
moral  world  to  chance  and  wild  disorder.  It  re^nains  to  be  consi- 
dered, how  man  attains  to  a  knowledge  of  the  law  thus  ordained  for 
his  observance. 

Certain  ethical  writers  mention  two  distinct  inlets  of  this  necessary^ 

*  fleiiieoe.  Elem.  lib.  I.  c  i.  §  1. 

t  Bur.  Nat  Law,  p.  I.  c  ix.i  7.    See  PuE  J.  N.  &  6.  lib.  I.  o.  n.  §  13,  ad  6n.  Sandeii. 
fml  iv.  20. 
f  Grot  J.  &  Jb  P.  ProlegoiD.  §§  6.  8. 11.  ^  ficurl.  Nat.  Law,  p.  IL  c.  viL  ^  3. 

I  See  Barrow'a  Works,  foL  u.  p.  455,  (ed  1683.) 
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science  ;^  the  one,  moral  sense  or  instinct,  the  other  reason.  These 
faculties^are  said  to  combine  their  operations  in  pointing  out  and 
ascertaining  thQ  path  of  human  conduct.* 

In  respect  to  the  former  of  these  qualities,  moral  good  and  evil  are 
observed  to  affect  the  mind  with  an  impression,  and  as  it  were  a  sort 
r  »  •  1  ^^  taste,  instantly  *discerned,  and  independent  of  reflec- 
»-  ^^  J  tion.  Illustrious  examples  of  fortitude  or  benevolence 
excite  admiration  as  readily  and  irresistibly  as  our  outward  organs 
are  touched  by  the  properties  of  material  objects.  Thus  also  com- 
passion and  other  emotions  spring  with  the  same  alertness  from  the 
occasions  to  which  they  are  adapted.  The  hypothesis  does  not  infer 
that  any  moral  ideas,  as  the  amiableness  of  virtue,  or  the  hideousness 
of  cruelty,  are  innate.  It  is  sufficient  for  the  purpose  insisted  upon, 
that  the  minds  of  all  men,  as  well  as  their  outward  frames,  are  natu« 
rally  susceptible  of  the  like  feelings  from  suitable  objects,  and  that  too 
by  a  sudden  energy  distinct  from  reason  and  reflection. 

In  a  late  treatise  (entitled  a  Dissertation  on  Obligation,  and  pre- 
fixed to  a  Summary  of  the  Roman  Lawf),  the  preceding  theory  has 
been  thus  illustrated  : — "  All  simple  impressions  are  thought  incapable 
of  definition :  colours  must  be  presented  to  the  sight,  and  sounds  to 
the  ear;  no  description  will  avail:  in  like  manner,  the  only  possibility 
of  raising  the  affections,  of  fear,  joy,  or  the  like,  is  by  reminding  men 
of  what  they  felt  on  some  antecedent  occasion,  or  by  placing  them 
again  in  a  similar  situation."  Such  is  the  idea  intended  to  be  con- 
veyed by  those  who  speak  of  this  faculty,  called  moral  sense,  or 
instinct 

These  first  emotions  may  sometimes  serve  to  anticipate  the  neces- 
sity of  deliberation,  especially  in  uncultivated  minds,  or  where 
despatch  is  requisite.  Whether  in  such  cases  reason  exerts  itself  at 
all,  or  its  exertions  become  by  habit  unattended  to  and  unperceived, 
may  be  difficult  to  determine.  However,  the  more  genuine  use  of 
moral  sense  seems  to  be  to  instigate  the  supineness  of  reason,  and  to 
impel  obedience  to  what  that  shall  dictate. 

For  reason,  oi^the  faculty  of  perceiving  the  relation  between  ideas, 
and  of  inferring  just  consequences,  hath,  in  regard  to  our  present  sub^ 
ject,  the  prerogative  of  ascertaining,  regulating,  and  enforcing  the 
r  ^  ..  -|  operations  of  *lhat  instinct,  by  which  its  powers  are,  as  it 
■-  -I  were,  awakened  and  put  in  action.  Moral  truth  is  indeed 

capable  of  satisfactory  demonstration.^  But  who  would  exert  his 
reason  on  the  fitness  of  actions,  or  after  such  exertion  would  not  want 
a  suflScient  propensity  to  practical  observances,  if  destitute  of  this 
animating  principle  called  moral  sense?  This  may  be  illustrated  by 
very  briefly  considering  the  law  of  nature,  as  divided  into  duties  of 
religion;  secondly,  those  which  a  man  is  said  to  owe  to  himself; 
thirdly,  those  which  respect  society. 

*  Borl.  Nat  Law,  p.  II.  c  iii.  and  c  vii.  §  4.  Ain^vT^i  /i  /vo  /ut^n  r»s  4^'X"*  ^^  '*'*  ^*" 
X9yc9  iX**  **®*  Auro^ro  /*  outb  %x!^  u%r  Jt*6'  «i;<ro,  K^ym  /*  vTcuteviiv  /wim^fror.— iln*<« 
Pdit,  bb.  vii.  c.  14.    fith.  Nic.  lib.  n.  cap.  6. 9. 
•    f  Suppoaod  to  bafe  be«a  wriUen  bj  the  anUkMr  of  this  work. 

X  Not  only  superior  in  cortaintj  to  mathematical  demonstration,  hfA  snch  demontCntion 
itselfrests  on  the  basli  of  moral  conviction.  See  Campbell's  Philosophy  of  Rhetorto,  toI.  i. 
^136. 
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FirsU  that  God  is  to  be  worshipped  and  obeyed,  is  a  truth  to  which 
reasoD  must  assent.  But  a  sincere  zeal,  the  moral  sensations  of  duty 
and  gratitude,  seem  to  be  the  effect  of  a  distinct  faculty  of  the  mind, 
from  that  which  argumentatively  traces  the  adorable  nature  and  attri- 
butes of  the  Deity^  and  the  dependence  of  his  creatures. 

Secondly,  as  to  the  duties  which  a  man  is  said  to  owe  to  himself, 
that  the  greater  good  is  to  be  chosen  before  the  less,  is  a  n>axim 
approved  by  reason.  Reason  also  instructs  us  in  the  means  of  attaining 
good ;  teachinfi^,  for  instance^  that  the  best  things,  where  they  are  not 
Uodered,  do  stiU  produce  the  best  operations,  and  pursuing  that  course 
of  argument*  But  the  very  appetite  itself  of  good  is  a  primitive  and 
active  principle  independent  of  reflection ;  and  the  prospect  of  happiness 
iostantiy  affects  the  faculty  called  moral  sense  with  eagerness  and 
alacrity. 

Lastly,  reason,  viewing  men  as  they  stand  in  relation  to  each  other, 
assents  to  that  directory  precept  of  social  duty,  "  Quod  tibi  fieri 
Don  vis,  alii  ne  feceris ;"  a  sentiment  agreed  upon  by  all  nations,  as 
St.  AuguBtiDC  remarks,!  ^"^  iQ  opposing  the  error  of  those  who  deny 
that  there  is  any  such  thing  as  essential  justice,  independent  of  the 
laws,  usages,  and  received  opinions  of  each  particular  country.  The 
expectant  desire  of  receiving  good  from  Our  equals  in  j-  <»  ...  \ 
nature,  implies  a  *reciprocar  obligation  of   benefitting  «-  •' 

tbemj;.  It  is  reason,  also,  which  must  investigate  and  determine  the 
apt  means  of  promoting  the  happiness  of  mankind,  to  which  and 
certain  general  rules  are  easily  discoverable.^  But  still  all  these 
reasonings  might  rest  in  fruitless  speculation,  instead  of  leading 
to  a  practicallv  moral  effect,  unless  the  other  faculty  before 
spoken  of  should  exert  itself,  and  the  mind  (as  it  were)  assume  a  dif- 
ferent character.  It  conceives,  as  we  have  already  seen,  an  instan- 
taoeous  admiration  or  disgust  at  moral  beauty  or  deformity.  What 
we  so  readily  approve  or  condemn  in  others,  can  never  be  indifferent 
to  us  io  ourselves;  but  we  must  be  conscious  of  a  duty  to  pursue  the 
one,  and  avoid  the  other.  This  is  called  by  the  author  before  allu- 
ded to, «'  Sensation  of  Obligation ;"  and  treated  of  by  him  as  a  neces- 
sary spring  to  virtue  (in  furtherance  of  the  dictates  of  reason,)  with- 
out which  we  should  as  calmly  and  inactively  acquiesce  in  the  per-* 
ception  of  moral  truth,  in  regard  to  practical  duties,  as  if  we  had  been 
engaged  in  nuithematical  demonstrations.  ||  Certain,  however,  it  is, 
that  these  impressions,  being  alike  in  all  men,  and  the  immediate 
gift  of  the  Creator,  strengthen  the  conclusions  of  reason,  and  instigate 
oorobedience  to  them.  That  which  we  feel  an  obligation  to  perform, 
others,  passioned  as  ourselves,  are  sensible  of  ai  right  to  expect. 
Upon  the  whole,  to  act  in  conformity  to  these  impulses,  when 
approved  and  regulated  by  reason,  seems  not  a  very  incompetent 
description  of  moral  rectitudcIF 

But  I  would  not  be  understood  to  intimate,  that  any  man  much 
less  the  instructors  of  others  should  suffer  their  minds  to  rest  in  a 

*  Booker's  Eed.  Pol.  b.  i.  §  8.  f  De  DoctChrift  lib.  Hi.  c.  14. 

X  Hooker's  EccL  Pol  b.  L^  a  §  Diss  on  Obi.  p.  52. 

D  Dim  on  Obi.  See  Locke  Ham.  Und.  b.  11.  c.  zxi.  §  35. 
f  I)i8s.oaObLp.43. 
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State  of  uncultivated  inactivity,  as  to  improvement  in  moral  science, 
till  accidental  occasions  from  time  to  time  aflFect  that  instinct  which  I 
have  been  describing.  Diligent  reflection  should  clear  our  discern- 
ment, and  habit  confirm  our  dispositions  towards  good,  lest  our  judg- 
r  ^.  ^  ment  should  be  misled  by  ♦sudden  impulse.  We  should 
I-  J  exercise  the  talents  allotted  to  us,  both  in  studying  and 

practising  the  rules  of  natural  obligation. 

Having  spoken  of  the  means  of  attaining  to  a  knowledge  of  the  laws 
of  nature,  or  will  of  God  prescribed  to  us,  as  we  are  his  creatures, 
rational  agents,  and  bearing  various  relations  to  the  rest  of  mankind, 
I  proceed  to  consider  a  common  objection,  before  alluded  to,  and 
aimed  at  the  general  system  of  morality.  If  the  laws  of  nature  are 
investigable  by  reason,ihat  being  universally  the  same,  itis  asked, why 
gross  instances  of  depravity  have  prevailed  in  some  countries,  and 
been  avowed  by  a  sort  of  national  concurrence?  The  common 
source  of  such  prevailing  abominations  seems  to  have  been  men*s 
inattention  or  neglect  in  attempting  to  reconcile  different  rules  of  duty. 
To  a  diligent  inquirer,  some  of  these  popular  and  avowed  transgres- 
sions will  be  found  to  be  blended  or  tinctured  with  sentiments  more 
laudable  and  to  contain  a  tacit  confession  of  some  precept  of  virtue. 

Let  us  assay  with  this  touchstone,  two  of  the  most  striking  instances 
alleged  by  objectors  against  natural  morality.  They,  who  offered 
their  sons  and  their  daughters  unto  idols,  may  be  deemed  to  have  dis- 
played, in  the  sacrifice  of  interests  so  dear,  a  zealous  though  frantic 
devotion.  Besides  which,  indeed,  their  understandings,  as  to  one 
country  at  least,  are  said  to  have  been  darkened  by  Ine  immediate 
exertion  of  divine  vengeance  as  a  punishment  for  former  transgres- 
sions.* 

Farther,  the  exposing  new-born  infants  was  not,  it  is  true,  confined 
to  barbarous  times  or  nations.  This  hideous  custom  partly  arose 
from  carrying  parental  authority  to  excess,  and  partly  from  a  sup- 
posed inability,  through  indigence,  of  maintaining  the  abandoned  off- 
spring.     It  implied  a  belief  of  that  natural  obligation.! 

But  notwithstanding  such  defects,  great  as  they  are,  every  countnr 
has,  upon  the  whole,  maintained  a  sense  of  the  natural  law  of  moral- 
r  »x  1  ^^^'  ^  ^^®  before  cited  one  ♦maxim  of  justice  of  uni- 
l-  J  versa  1  reception.    There  are  many  other  moral  tenets  of 

general  force  and  extent.  No  people  ever  disavowed  an  observance 
of  domestic  faiih,  or  a  sense  of  gratitude  towards  benefactors.  All 
countries  have  acknowledged  an  obligation  to  perform  what  they 
themselves  esteem  and  profess  to  be  right,  and  insincerity  has  never 
passed  for  virtue.  A  confession  of  the  duty  of  adhering  to  certain 
principles,  discovered  by  the  light  of  nature,  has  prevailed  in  all  ages 
and  nations ;  although  in  some  particular  regions  abuses  have  crept 
in.  and  the  true  rules  of  morality  confused,  from  causes  easily  assign- 
able. 

But  while  we  ascribe  such  national  errors  chiefly  to  inattention  in 
reconciling  diflerent  rules  of  duty,  we  may  be  called  upon  to  account 

•  Hooker's  Eccl.  PoL  l>.  i.  §  8. 

t  Cod.  viii.  47.  1.  alt.    Cod.  iii.  2.    Tayl.  Civ.  Law,  406. 

*  Cic  pro  L.  Murcenlt  in  prooem. 
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for  the  mistakes  imputed  to  the  Stoic  school,  to  the  studious  and  vii*. 
toous  inquirer  after  moral  truth,  **  diligentissimd  perpendenti  momenta 
officiorum  onnnium."*  First,  we  must  neither  credit  all  that  is  said 
on  this  subject  in  the  oration  alluded  to,  nor  let  the  affected  singulari- 
ties of  Chrysippus  pass  for  the  tenets  of  the  whole  sect*  The  Roman 
lawyers  were  of  old  almost  universally  both  Stoics  and  approved  mas- 
ters of  moral  jurisprudence.!  The  conformity  in  ethical  discipline, 
••inter  antiquam  Academism  et  ZJenonem,"  is  seriously  urged  by 
Cicero^  and  the  purity  of  Platonic  morals  appears  in  the  Phsedo  and 
other  Socratic  writings,  and  is  generally  allowed  :  of  which  sect  ori- 
gioally  were  nianyof  the  fathers  of  the  Christian  church.§  The  unpalat- 
able doctrines  of  the  Stoics,  their  strict  abstinence  and  patience,  were 
perhaps  wilfully  aggravated  into  unwarrantable  extremities.  But  most 
of  their  doctrines  are  capable  of  a  construction  consonant  to  reason.|| 
Thus  the  maxim,  "  omnia  paria  esse  delicta,"1[  probably  ^  ^  .  -. 
•meant  no  more  than  they  were  all  transgressions  of  the  *  J 

divine  will ;  for  this  school  was  eminently  distinguished  by  its  firm 
belief  of  the  providential  government  of  the  world.  Lastly,  if  errors 
were  entertained  among  its  true  persuasions,  we  must  remember  that 
in  these  matters  one  oversight  uncorrected,  "prava  regula  prima,"** 
may  easily  produce  very  fatal  enormities. 

However,  it  seems  necessary  only  to  reflect  on  what  passes  in  our 
own  minds,  to  be  convinced  that  a  due  knowledge  of  the  law  of 
nature  is  attainable  by  the  use  of  reason  divested  of  the  prejudices  of 
custom,  uncorrupted  by  passions,  and  unimpaired  by  sensuality.  Mr. 
Locke,  tlierefore,  who  was  fully  apprised  of  the  facts  which  are 
made  the  grounds  of  objection,  declares  his  opinion,  '*  that  they 
equally  forsake  the  truth,  who  running  into  the  contrary  extremes, 
either  ai&rm  an  innate  law,  or  deny  that  there  is  a  law  knowable  by 
the  light  of  nature,  t.  e.  without  the  help  of  positive  revelation/'ft 

The  general  principles  of  natural  law  are  perceived  with  much 
ease,  and  are  obvious  to  common  reason.  Yet  I  must  add,  that  we 
ought  among  those  laws  to  comprehend  whatever  may  possibly  be 
known  to  be  the  duty  of  all  men  by  necessary  consequences  deduced 
out  of  clear  and  manifest  principles.  But  we  must  not  descend  to 
probabilities,  as  to  what  is  convenient,  for  that  is  a  field  of  arbitrary 
determination,  and  the  province  of  positive  lnw.|||| 

Concerning  also  the  Ibrce  of  the  human  understanding  in  discover- 
ing the  laws  of  nature,  the  admirable  author  of  Ecclesiastical  Polity 
gives  us  an  admonition  highly  deserving  of  attention  and  remeni- 
brance ;  namely,  that  there  is  no  kind  of  faculty  or  power  in  man, 
or  any  other  creature,  which  can  rightly  perform  the  fuDctiuns 
allotted  to  it,§§  without  perpetual  aid  and  concurrence  of  the  Supreme 

*  Cic.  pra  L.  MarcsnA  in  prom. 

t  I'aylor'e  Civ.  Law,  66,  Slc  Tqc.  Ann.  i.  66,  iii.  70, vi.  26.  Heinocc.  Etem.  lib.  i.  §  18. 
And  accordioj^ly  the  definition  ofjurisprudence  in  the  Digest,  lib.  I.  tit  i.^  10.?.  and  In^ti- 
totes,  lib.  I.  tit  u  H.  is  exactly  tho  same  with  that  of  wisdom, Tutc.  Qniest.  S21.  b..  Off.  1. 
33. 6,  Oivinamm  atquu  huinuuaruin  rcrum  notilia. 

I  De  Le^bus,  lib.  i.  ^  Heinecc.  Prolegoro.  Prelect,  in  Puff. 

I  Barb.  Hint.  Moral  Science,  §  27.  ^  Hor.  SaL  1.  iii.  96  *•  Lucr.  iv.516. 

tf  Hum.  Und.  b.  I.  iii.  §  13.  |]||  Hockjr*s  Keel.  Pol.  b.  i.  s.  8. 

¥i  Ibid,  ad  fin. 

October,  1842.— B 
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Cause  of  all  things.  Thus,  God  may  be  considered  as  the  promulga- 
r  *xii  1  ^^^'  whom  ♦we  have  before  contemplated  as  the  author 
■•  -"of  natural  law ;  which  is  by  some  styled  divine  law,  and 

the  knowledge  of  it  divine  jurisprudence,  in  contradistinction  to 
human  positive  institutions.*  But  there  is  another  system  still  ^more 
immediately  and  properly  divine,  disclosed  by  God  himself,  and  not 
investigable  by  the  human  faculties. 

The  eflect  of  the  laws  discerned  by  reason  is  inadequate  to  the 
completion  of  those  just  desires  after  satisfactory  happiness  implanted 
in  every  mind.  To  this  end  the  preternatural  means  of  a  divine  rev- 
elation were  absolutely  requisite,  as  Hooker  clearly  proves,!  to  whoso 
arguments  I  only  refer,  that  I  may  not  be  thought  to  invade  the  pro- 
vince of  theological  writers.  But  thus  much  was  necessary  to  be 
mentioned,  in  order  to  a  right  view  of  that  primitive  moral  law,  on 
which  immutable  foundation  human  institutions  oucjht  to  be  erected, 
and  to  which  human  actions  ought  to  conform,  ^fhis  principle  is, 
we  see,  the  will  of  the  Creator,  whether  investigated  by  the  use  of 
our  faculties,  or  declared  by  revelation.  The  rational  and  revealed 
law,  therefore,  are  both  divine;  they  flow  in  different  channels  from 
the  same  adorable  source.  But,  if  what  reason  discovers  to  be  the 
divine  will,  is  therefore  concluded  to  be  the  law  of  our  nature,  surely 
those  parts  of  the  divine  will,  which  are  expressly  declared,  must  be 
thought  more  immediately  pressed  on  our  attention  and  obedience. 
The  natural  law,  taught  by  reason,  may,  as  we  have  seen,  be  termed 
divine:  so  this  revealed  will  of  God  may  be  called  natural  law  in  this 
behalf;  that,  by  comparing  it  with  the  nature  of  man,  its  truth  and 
necessity  are  made  manifest  as  the  only  means  of  procuring  hitn 
satisfactory  happiness,  and  advancing  him  to  the  highest  perfection 
which  he  is  capable  of  attaining.  This  exact  conformity,  in  respect 
to  our  sense  of  moral  obligation,  between  the  previous  conclusions  of 
reason,  and  the  contents  of  these  sacred  volumes,  is  mentioned  by 
r  •xiii  1  Cumberland  as  one  proof  of  their  authenticity.  ••  Sacras 
^  -■  *scripturas  ideo  credimus  a  Deo  ceu  naturae  auctore  pro- 

ficisci,  quoniam  leges  naturales  ubique  illusirant,  muniunt,  promo- 
ventque."J 

It  may  here  further  be  observed,  that  reason  enforces  obedience  to 
her  dictates  only  by  a  general  view  of  divine  justice,  and  by  display- 
ing the  different  consequences  of  vice  and  virtue,  as  they  aifect  indi- 
viduals, and  society.  But  the  law  divinely  revealed  has  explicit 
sanctions,  deterring  men  from  crimes,  and  inviting  them  to  their  duty, 
by  the  most  forcible  addresses  to  their  fears  and  hopes.  It  is  true, 
the  revealed  law,  besides  those  things  which  could  not  otherwise  be 
either  attained  or  known,  contains  in  it  many  precepts  of  duty,  which 
were  discoverable  by  reason ;  and  this  is  a  concurrent  instance  of  the 
divine  bounty.  For  the  inspired  writings  not  only  enforce,  apply, 
and  confirm  the  conscious  testimony  ot  reason,  but  clear  up  such 
things  as  accustomed  depravity  had  perplexed  and  obscured.   '*Data 

*  Heinecc.  Elein.  lib.  i.  §  13.  t  Cccl.  Pol  b.  i.  §  11. 

t  De  Leg.  NuU  Prolegom,  §  27. 


Digitized  by 


Google 


OF  CnriL,  POSITIVE,  OR  IKSTITUTBD  LAW.  16 

ergo  lex  est,  ut,quie  sciebantur,  authoritatem  haberent,  et,  quae  latere 

coeperant,  manifestarentur.^f 

Before  I  conclude  this  preliminary  discourse,  I  must  observe,  that 
ibe  duties  of  morality  are  sometimes  distinguished  into  the  absolute 
or  primary,  and  the  hypothetical  or  secondary  law  of  nature.^  The 
former  respects  men  in  their  natural  relatioqs  only,  the  latter  presup- 
poses them  to  be f members  of  civil  society.  Thus,  to  invade  what  ia 
rightfully  in  the  immediate  occupation  of  another,  is  esteemed  a  crime 
against  the  primary  law  of  nature.  The  hypothetical  law  is  violated 
by  him  who  disturbs  any  right  of  properly  established  by  the  pariicu- 
br  institutions  of  the  country  where  the  offence  is  committed.  To 
seize  4he  property  of  another  is  intrinsically  immoral  and  unjust.^ 
But  what  is  to  be  deemed  property  1  The  difference  is,  that,  inde- 
pendently of  civil  society,  proprietaryship  is  confined  to  the  time  and 
act  of  possession :  by  municipal  regulations  it  is  extended  r  ^  .  -. 
♦in  point  of  duration,  and  variously  modified  both  as  to  I-  ^ 

the  degrees  of  interest  and  beneficial  ownership,  and  as  to  the  forms 
and  power  of  transmission. 

This  leads  us  to  investigate  the  fabrics  of  human  legislators.  For 
the  genius  of  positive,  civil,  or  instituted  law,  which  will  be  the  sub- 
ject of  the  next  lecture,  could  not  properly  be  displayed  without  a 
previous  inquiry  into  those  important  truths,  of  wnich  I  have  ven- 
tared,  because  1  was  thus  led,  to  treat* 

t  Hooker*!  Bod.  PoL  b.  i.  §  19.    Auffuit,  ibid,  cit 

t  Taylor's  Cinl  Uw,  p.  V2ii,  ice. 

4  K«tiir4  torpo.    Taylor*!  CivU  Law,  p.  13k    Dig.L.xvL43. 


LECTURE  11. 

OF  CIVIL,  POSITIVE,  oa  IN STITUTSp  LAW. 

ContUt  profecto  adsaluiem  ctTiain,civitatainqa6incolamitatera,vttamqQeomniom  qoietam 
et  bMUm,  ooBditai  etM  leges :  eooque,  qoi  primam  ^uimodi  tciu  saiixeraDt,  popolfai 
ottendiaee,  e»  ae  scriptunoe  atque  ktunw,  quibiu  illi  ascriptii  latoepUsque,  honett^ 
beati^ao  vi? erenU— Ctc.  de  Leg,  lib.  ii. 

HAviifo  treated  of  that  primeval  moral  law  to  which  all  men  are 
naturally  subjected  by  their  Creator,  and  the  means  of  attaining  to 
the  knowledge  of  it,  I  proceed  now  to  take  a  general  view  of  the 
works  of  human  legislators. 

Theso  positive  institutions  are  termed  Civil  Law,  as  being,  not 
universal,  like  the  former,  but,  according  to  the  expression  in  the 
Imperial  Institutes,  •'^roprium  ipsius  civitatis"*  peculiar  to  some 
political  community  or  state:  thus,  it  is  there  added,  we  may  speak 
of  the  civil  lav^  of  the  Athenians,  of  the  Romans,  or  any  other  peo** 
pie.  They  suppose,  therefore,  the  existence  of  civil  society,  and  con- 
sequently'lead  us  first  to  inquire,  what  is  understood  to  be  a  nation 


•ItiUl.  ii.l.    Dig.  Li.  9. 
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uring  its  own  laws,  and  describing  by  its  boundaries  the  sphere  of 
their  operation.  ^ 

r      ^  -.      The  wants,  the  fears,  and  the  natural   sociabihiy  ot 

^  ^^  i  ♦mankind,  co-operating  with  united  strength,  so  forcibly 
call  upon  us  to  associate  for  mutual  defence  and  accommodation, 
that  it  is  difficult  lo  conceive  there  ever  existed  a  number  of  individ- 
uals living  together  in  the  same  territory  independently,  and  without 
any  order  or  government,  which  Plato  seems  to  treat  as  an  utter 
impossibility.*  .      •  j 

Barbeyrac,  indeed,  affects  to  recount  instances  of  this  kmd^f  and 
Puffendorf  J  asserts,  that  it  was  not  peculiar  to  ancient  Sicily,  to  have 
such  inhabitants  as  Homer  describes,  holding  no  public  assenjblies, 
observing  no  general  laws  or  order  of  government,  each  bearing  sway 
in  his  own  family,  and  careless  of  the  conduct  and  concerns  of  others.§ 
It  is  equally  pertinent  to  remark,  that  this  account,  even  by  so  early 
an  author,  is  introduced  among  poetical  wonders,  and  adventures 
excitinff  admiration.  Such  state  of  life,  if  it  ever  existed,  must  have 
been  ofshort  duration ;  for  the  opinion  of  Aristotle,  which  he  so  often 
and  confidently  repeats,  ♦*  ^tfva  5r#AiTi«#$  av^fmwi^*^  is  not  easily  refut- 
ed.||  Whether  a  desire  of  mere  security,  or  a  prospect  of  the  comforts 
and  conveniences  of  life,  influenced  the  first  founders  of  common- 
wealths, each  of  these  ends  was  unattainable  by  an  unconnected  mul- 
titude, at  least  unless  we  could  suppose  not  one,  but  even  all  men,  to 
excel  and  be  confirmed  in  virtue,  above  temptation  and  above  suspi- 
cion.   Reason,  therefore,  dictated  the  necessity  of  civil  associations. 

Before  I  proceed  to  define  these  associations,  called  nations  or 
states,  I  shall  consider  two  points,  not  improper  for  previous  iiwuiry; 
one  concerning  what  ought  to  be  deemed  the  immediate  or  efficient 
cause  of  political  union  at  the  origin  thereof ;  the  other  respecting  the 
right  of  migration  from  an  established  commonwealth. 
|.  ^  .  ,  ♦First,  then,  I  would  observe,  that  this  promptitude, 
I  ^^*  J  this  aptness  to  civil  life,  which  I  have  described  as  im- 
planted in  our  natures  and  approved  by  reason,  rests  only  in  matter 
»^f  ioducement.||||  That  which  originally  constitutes  a  nation,  is  com- 
mon consent,  tacit  or  express,  for  every  state  must  have  had  some 
origin,  before  which  it  did  not  exist  as  such,  however  uncertain  or 
remote  the  period.  The  people  then  assumed  relations,  which  they 
had  not  before,  which  were  no  part  of  their  natural  condition,  and 
which  were  the  result  of  their  own  free  agency. 

Neither  would  it  weaken  the  foregbing  argument,  if  I  should  add, 
that  the  becoming  members  of  civil  society,  is  an  act  from  which  man 
ought  not  morally  to  abstain ;  for  nature  and  reason  point  it  out  to 
him  as  the  will  of  his  Creator :  but  still  obedience  thereto  is  an  opera- 
tion of  the  human  will. 

It  is  common  consent,  therefore,  expressly  or  virtually  given,  which 

*  De  Leffitrat,  lib.  it.  p.  713. 

+  On  Grot  de  J.  B.  &,  P.  §  1.  t  B.  VII.  c  I  §  5. 

§        Toio*!?  /*  OUT*  ct>o{«i  )8oc/x»^o^o<,  9vr*  d'i/A/0-rfc* 

Axx'  •ly*  v^ukmt  o(fl»r  fttuuct  jt«g«»A 

Ef  9'ir%vwt  y\0L^y^u9-t'  ^i/utta-tivu  it  'ixartf-Tec 

n«ti/*v  »/*  «xev«r  «!//'  «xxitx#v  flixi>ci/o-i.—(Ww- «.  112.  ^ 

OPufl:b.VlLcl§sC  See  PoUt  lib.  i.  c  2.  ftH  See  Paff.  b.  VII. c  i.  §  3. 
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actually  forms  and  ratifies  civil  associations.    The  other  matters  are 
reasons  only,  however  strong,  impelling  that  consent. 

Here  I  cannot  but  take  notice,  that  the  celebrated  commentator  on 
the  laws  of  England,  seems  to  speak  of  the  origin  of  society  as  a  dis- 
tinct thing  from  that  of  a  civil  government,  professing  he  cannot 
believe  there  ever  was  a  time  when  there  was  no  such  thing  as 
society.*  If  he  refers  to  economical  relations,  to  parental  authority, 
and  stipulated  mastership  and  service  between  individuals,  if  he  means 
what  may  be  termed  domestic  society,  or  even  such  intercourse  as 
the  sameness  of  country  abd  manners  must  produce;  then  the  scrip- 
tural account  of  the  primitive  ages  certainlv  (as  he  alleges)  confirms 
his  an4  the  universal  opinion.  For  was  the  non-existence  of  such 
society  ever  asserted  or  supposed?  Does  this  afiect  the  present 
inquiry  ?  Surely  the  question  relates  only  to  civil  union :  any  degree 
whereof^  however  rude,  is  absolutely  inseparable  from  some  kind  of 
civil  laws  and  government.  These  *cannol  be  disjoined,  r  .#«  ••  -i 
even  in  idea,  and  must,  for  their  validity,  be  referred  to  I-  ^*    -I 

one  and  the  same  original. 

The  author  indeed  declares,  that  when  society  is  once  formed, 
government  results  of  course.  But  society  is  not  formed,  the  relations 
of  civil  life  do  not  begin,  till  government  is  erected.  Even  supposing 
(for  the  sake  of  being  more  perspicuous)  that  men's  intention  of  form- 
ing a  civil  community  was  taken  as  a  previous  resolve,  before  they 
agreed  on  the  constitution  of  any  kind  of  government,  still  they  would 
not  really  become  a  state;  society  would  not  be  actually  formed, 
notwithstanding  the  former  vote,  till  the  date  of  political  superiority 
and  subjection.  Civil  society,  therefore,  implies  the  coevality  of  civil 
government. 

That  elegant  writer  contrasts  society  with  an  **  unconnected  state 
of  nature."  Hence  he  appears  by  society  to  mean  political  associa- 
tion or  connections ;  for  the  rights  and  relations  of  private  life  are  not 
excluded  from  a  state  of  nature.  If  this  be  the  meaning,  then  the 
scriptural  account  has  been  understood  so  differently  irom  the  sense 
for  which  he  alleges  it,  that  the  patriarchal  age  is  one  of  the  instances 
cited  by  Barbeyrac  to  show  there  was  u  lime  when  men  lived  exempt 
from  civil  government  and  laws. 

However  the  historical  fact  may  be  of  a  social  contract,  govern- 
ment ought  to  be,  and  is  generally  considered  as  founded  on  consent, 
tacit  or  express,  on  a  real,  or  quast\  compact.  This  theory  is  a  ma- 
terial basis  of  political  rights ;  and  as  a  theoretical  point  is  not  diflicult 
to  be  mainiaincd.  For  what  gives  any  legislature  a  right  to  act, 
where  no  express  consent  can  be  shown?  what,  but  immemorial  usage? 
and  what  is  the  intrinsic  force  of  immemorial  usage,  in  establishing 
thi&  fundamental  or  any  other  law,  but  that  it  is  evidence  of  common 
acquiescence  and  consent  ?  Not  that  such  consent  is  subsequently 
revocable,  at  the  will  even  of  all  the  subjects  of  the  state,  for  that 
would  be  making  a  part  of  the  community  equal  in  power  to  the 
whole  originally,  •and  superior  to  the  rulers  thereof  after  r  #-y:::  i 
their  establishment.  *-  -■ 

But  why,  indeed,  should  an  express  social  contract  appear  so 


•  Introduct  §  2. 
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Strange  as  never  to  have  happened  in  any  age  or  country  ?  A  mul- 
titude of  wandering  families  might  perhaps  at  the  same  time  fix  their 
abode,  build  their  contiguous  huts,  and  establish  an  arbitrator  of  their 
differences,  or  agree  on  some  rude  principles  of  civil  order.  But 
since  such  contract  is  rarely,  if  ever,  contended  for  as  a  historical 
fact,*  to  ridicule  the  probability  of  it  is  rather  a  superfluous  attempt, 
though  not  of  an  alarming  tendency  when  it  comes  from  so  respect- 
able a  writer  as  Dr.  Tucker;  who,  in  a  masterly  manner,  maintains 
an  implied  contractof  equal  validity  with  the  most  positive  stipulation  as 
to  all  good  political  deductions;  nor  are  we  more  apprehensive,  when 
the  same  pleasantry  is  indulged  by  the  celebrated  commentator,  who, 
though  he  declines  speaking  of  the  origin  of  government,  admits  in 
terms  the  natural  equality  of  mankind.  ^ 

I  have  here  been  speaking  of  the  original  formation  or  cement  of 
any  civil  society  or  slate.  For  as  to  the  second  point,  respecting  the 
right  of  migration,  I  am  far  from  maintaining,  that  atiy  consent,  tacit 
or  express,  is  essential  to  induce  the  duty  of  subjection  from  indivi- 
duals born  under  an  established  government. 

The  obliffatiou  of  natural  law  is  of  universal  extent  and  perpetual 
duration.  The  duties  also  of  civil  life,  though  not  indeed  equally  per- 
manent or  sacred,  cannot,  I  apprehend,  be  discarded  at  pleasure ;  and 
that  no  individual  has  a  moral  right  to  cast  off  his  allegiance  to  the 
state,  and  migrate  into  another  country,  contrary  to  the  declared  will 
of  the  sovereign  power.  I  do  not  meddle  with  the  question,  whether 
colonies  have  any  right,  and  in  what  situation  of  affairs,  to  separate 
|.  ^  .  1  from  the  superior  state:  as  to  which  point  I  have  *met 
L  ***  J  yf\{\i  nothing  sufficient  to  inform  my  judgment  rf  but  as 
to  individuals  they  cannot  cease  to  be  under  the  protection  of  govern- 
ment, and  of  course  to  owe  subjection  to  it,  while  they  are  carrying 
such  design  of  spontaneous  exile  into  execution.  To  obey  also  the 
lawful  commands  of  our  civil  governors  is  a  duty  binding  on  the  con- 
science. To  these  considerations  may  be  added-  that  of  gratitude, 
which  is  too  much  excluded  from  political  and  national  concerns;  and 
another  principle,  virtuous  in  itself,  and  laudable  under  due  regula- 
tionsi — I  mean  that  love  of  our  country,  which  should  incite  us  to 
promote  its  welfare  and  defence. 

Any  restraint,  indeed,  on  the  power  of  migration  is  repugnant  to 
the  panegyric  which  Cicero  pronounces  on  the  ancient  laws  of  Rome. 
<*0  jura  pr86claraatquediviniiiis  jam  inde  a  principio  Komani  nominis 
a  majoribus  nostris  comparata,  ne  quis  nostrum  pids  qu^m  unius  civi- 
taiis  esse  possit;  ne  quis  invitus  civitate  mutetur,  neve  in  civitate 
maneat  invitus.  Hsec  enim  sgnt  fundamenta  firmissima  nostras  liber- 
tatis,  sui  quemque  juris  et  retinendi  et  dimittendi  esse  dominum.";];  It 
is  true,  likewise,  that  among  the  Roman  laws  of  a  more  recent  date, 
We  find  it  written,  **  dc  su&  qu&  civitate  cuique  constituendi  facultas 
libera  est.*'§  But  Grotius.||  in  explaining  this  and  another  passage  in 
the  Digests  to  the  same  etlect,  shows  that  the  license  in  effect  was 
only  to  remove  from  one  part  of  the  Roman  state  to  another,  and  was 

*  See  Dion.  Hal.  Antiq.  Rom.  lib.  ii.  e.  4,  5.    Coleridge**  Friend,  vol.  i.  p.  303. 
t  As  tbifi  lectare  wna  rom|)09cd  and  delivered  before  Uie  coDclosioa  of  Uie  American  war, 
this  was  a  ver?  oandtd  admission. 
I  Fro  L.  Btiibo.  i  Dig.  XLIX.  zv.  13. 9.  K  B.  II.  o.  5.  ^  34. 
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founded  in  political  expedience.  And  although  Mr.  Locke  maintains, 
ibat  a  child  is  born  a  subject  of  no  country,  or  government,*  yet,  sin-  ^ 
cercly  professing  a  general  deference  to  his  opinions,  I  shall  assert, 
that  the  laws  of  this  country  seem  to  have  reason  on  their  side,  when 
Ihey  speak  of  natural  born  subjects,  and  when  they  consider  allegiance 
doe  from  the  time  of  protection  aflforded,  without  •regard  r  ^  -i 
had  to  the  possession  of  lands  or  other  property.!  ••  •' 

In  showing  how  subjection  to  any  state  may  cease  and  determine, 
Pofiendorf  describes  it  as  one  mode,  when  a  man,  by  permission  of 
bis  own  commonwealth,  voluntarily  removes  into  the  territories  of 
another,  and  settles  himself  and  his  ejects  there,  and  the  hopes  of  his 
future  fortunes.;]:  But  whether  such  permission  generally  exists  or 
Dof,  he  refers  to  the  municipal  institutions  of  each  country  to  deter- 
mine :  and  this  be  holds  to  be  the  just  criterion,  even  in  the  case  of 
soch  who,  being  of  foreign  birth,  associate  themselves  to  any  estab- 
lished commonwealth.  Hence  it  may  be  inferred,  that  in  the  opinion 
uf  this  writer,  who  made  such  deep  researches  into  first  principles, 
there  is  at  least  no  repugnance  to  natural  morality,  in  municipal  laws, 
which,  like  those  of  Af  uscovy,  lay  a  general  restraint,^  or,  like  those 
of  England,  provide  a  specific  mode  to  be  occasionally  used  of  pre* 
venting  the  migration  of  any  one  or  more  citizens. 

The  same  author  asserts,  that,  where  there  is  a  general  license  of 
migration,  those  who  remove  ought  in  duty  and  honour  to  signify  their 
projected  departure,  unless  there  is  good  reason  to  believe  that  it  will 
nut  be  a  matter  of  national  concern.  He  maintains,  that  persons  in 
einployatent  ought  to  have  the  express  consent  of  the  ruling  powers 
whose  territories  they  propose  to  abandon:  and  he  agrees  with  Gro- 
tius,  that  we  ought  not,  from  principles  of  moral  obligation,  to  desert 
and  renounce  our  country  oppressed  with  public  debts,  involved  in 
calamities,  or  threatened  with  invasion.||  But  in  one  point  they  difler. 
Groiius  affirms,  that  such  migrations  ought  not,  without  the  consent 
of  government,  to  be  made  in  companies  very  large  and  numerous,  in 
as  much  as  it  is  one  thing  to  draw  water  out  of  a  river,  and  another 
to  divert  the  course  of  it :  such  dispeopling  would  be  ruinous  to  the^ 
aiaie,  and  defeat  *the  ends  of  civil  society :  and  on  moral  r  »^^j  n 
occasions,  what  is  necessary  to  obtain  the  end,  has  the  ^  ^ 

force  of  law.  This  sentiment,  however,  Puffisndorf  strenuouslv  op- 
poses, arguing,  that  what  is  lawful  for  one,  is  lawful  for  many;||t|  but 
with  less  show  of  reason,  for  both  this  and  the  former  points,  in  which 
they  are  unanimous,  seem  to  stand  on  the  same  foundation,  a  due  and 
conscientious  regard  to  be  had  to  the  public  safely  and  prosperity. 

1  DOW  recur  to  the  definition  of  nations  or  states.  Vattel  describes 
them  to  be  bodies  politic,  or  societies  of  men,  united  together  to  pro- 
care  their  mutual  safety  and  advantage,  by  means  of  such  their 
union.**  This  account,  however,  will  be  thought,  I  apprehend,  too 
comprehensive ;  for  it  might  include  every  company  of  pirates,  rob- 
bers, and  banditti,  associated  on  account  of  their  crimes.  The  like  is 
remarked  by  Cicero :  '*  Quae  est  enim  civitas  ?  omnisne  conventus 

•  On  Cir.  Gor.  ^  118.  t  Fost  C.  L.  p.  183. 

t  Potr.  lib.  Viri.  c  xi. «  2.  ^  Grot  h,  U.  c.  ▼.  §  24. 

I  Puff  lit).  VIII.  c  ;ii.  %  3.  illl  Puflf.  lib.  VUI.  c  li.  ft  4. 

••  Law  of  Nat  PreUm.^  1.  and  b.  L  c.  L  §  1. 
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eliam  ferorumet  immanium?  omnisne  etiam  fugilivorum  aclatronurn 
cofjgregata  unum  in  locum  muhiludo  ?  cerie  negabis."*  The  defini- 
tion, therefore,  given  of  a  state  by  the  sage  and  moral  Grotius,  is,  a 
complete  or  sell-sufficient  body  of  free  persons,  united  together  for 
their  common  benefit,  to  enjoy  peaqeably  their  own  rights,  and  to  do 
right  to  foreigners,!  What  he  calls  a  complete  or  self-sutBcicnt  body, 
(iu  Aristoile  •*  «»T«^m?$,")  J  may  be  thought  to  imply  independence  in 
regard  to  other  nations;  and  thereby  to  distinguish  such  community 
from  those  inferior  assemblages,  which,  withm  the  limits  uf  all  or 
most  countries,  or  within  their  empire  and  control,  have  fortned  sub- 
ordinate parts  or  appendages  of  the  commonwealth,  under  the  names 
of  corporations,  and  other  municipal  societies  unincorporated,  colo- 
nies and  provinces.  This  quality,  however,  of  independence  is  more 
fully  marned  by  the  character  of  doing  right  to  foreigners,  which,  in 
P  ^  ..  -|  its  proper  latitude,  can  be  true  only  of^a  sovereign  stale. 
L  *^*^  J  ♦Such  a  community,  Vattel  observes,  l^as  its  ailairs  and 
interests ;  it  deliberates,  and  takes  resolutions  in  common,  and  thus 
becomes  a  moral  person,  having  an  understanding  and  a  will  peculiar 
to  itself,  and  is  susceptible  of  obligations  and  law8.§  Every  state 
must,  like  individuals,  be  subject  to  certain  rules,  because  it  must 
answer  the  ends  (which  have  been  just  mentioned)  of  its  origin  and 
first  formation;  and  every  end  proposed  implies  the  expediency  of  a 
certain  line  or  means  by  which  it  is  to  be  attained.  These  rules  (as 
it  also  hath  appeared)  may  respect  either  other  states,  and  are  then 
called  the  Law  of  Nations;  or  may  relate  separately  to  the  particu- 
lar state,  and  are  then  termed  Civil  or  Municipal  Law.  It  is  the  lat- 
ter which  establishes  the  various  relations  of  civil  life,  and  accordingly 
regulates  the  conduct  of  the  citizens  towards  each  other.  ,Thi8  must 
be  done  by  precepts  of  general  extent  and  influence,  controlling  the 
private  judgments  of  individuals,  which  would  often  be  erroneotis^ 
and  always  breed  confusion,  however  upright  their  intentions.  The 
k  necessity  of  rules  infers  the  necessity  of  political  superiors ;  and^ 
indeed,  some  have  begun  their  description  of  a  state  by  calling  It  a 
conjunction  of  persons,  governing  and  governed ;  and  others  speak  of 
the  fitness  of  civil  society  and  civil  government  as  the  same  point  to 
be  demonstrated.il  "  Sine  imperio  (says  Cicero,)  nee  domus  ulia, 
nee  civitas,  nee  gens,  nee  hominum  univ^rsum  genus  stare,  nee  rerum 
natura  omnis,  nee  ipse  mundus  potest."*^*  On  these  principles  it  has 
been  affirmed,  that  magistracy  is  by  the  law  of  nature,  reason  assur- 
ing men  that  they  cannot  well  subsist  without  civil  society,  nor  civil 
society  without  governmentft 

The  several  heads  of  magistracy  will  be  treated  of  in  the  next 
lecture. 

The  rules  affiscting  this  great  relation  of  governors  and  subjects, 
especially  such  as  constitute  the  legislative  authority,  are  the  funda- 
r  #xxiii  1  "^^"^^^J  hyf8,  the  primary  part  of  ^internal  polity ;  the 
•■  J  other  branch  whereof  respects  the  conduct  of  private  cit* 

•  Pawd.  iv,  t  B.  I.  c  i.  §  14;  end  tee  b.  III.  c.  iii.  §  2.         t  Arist  Elh.  V.  c.  it. 

§  Uw  o»  Wat  Prelim.  ^2.  U  Puff.  b.  Tii.  c.  1.  »♦  Do  LegiUw,  lib.  iii.  i  1. 

ttSBiilitSA    Polit.  lib.  i.  c  1. 
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izeo8  to  each  other*  aad  will  be  chiefly  kept  in  view  in  the  sequel  of 
the  present  disquisition. 

Thenecessity  of  adding  to  the  supreme  and  primeval  law  of  nature 
(ireated  of  in  the  preceding  lecture,)  a  system  also  of  positive  law8> 
will  farther  appear,  by  briefly  considering  them  as  divided  into  such 
as  denote  and  punish  crimes,  and  such  as  establish  the  rights  of  pro- 
perty. 

1.  To  preclude  the  partial  judj^ment  of  private  sufferers,  the  public 
force  must,  in  the  prosecution  of  oflenders,  be  directed  by  the  public 
wisdom.  The  positive  laws  must  actually  define  the  species  of  crimes, 
aod  their  respective  punishments.  Thus,  by  explicit  declarations,  a 
more  lively  dread  of  temporal  coercion  is  awakened,  the  consciences 
ofbrmish  and  inconsiderate  men  are  more  alarmed,  and  violence  and 
wrong  are  more  effectually  restrained  from  annoying  civil  life. 

2.  The  same  necessity  oT  positive  laws  appears  from  viewing  soci- 
ety in  anoiher  light ;  that  is,  in  regard  to  property.  When  the  spon- 
taneous produce  of  nature  was  found  inadequie  to  the  wants  of  any 
community,  agriculture  was  rewarded  with  a  permanent  right  in  the 
improved  soil.  As  men  advanced  in  civilisation,  arts  and  commerce, 
introduced,  on  the  solid  and  rational  foundation  of  common  benefit  to 
aU,  various  other  subjects  of  property.  All  these  were  to  be  regulated 
aad  modified  by  positive  institutions.  It  was  necessary  not  only  to 
exempt  them  from  intentional  malice,  fraud,  and  violence,  but  also  to 
elucidate  the  several  rights  from  honest  doubts  and  scruples,  and  to 
determine  inevitable  litigations. 

Society^  therefore,  induces  a  large  accession  of  positive  laws,  all  of 
which  are  available  by  consent ;  but  this  consent  must  be  explained. 
Sometimes  it  refers  to  the  general  concurrence  given  or  implied  to 
the  conaititution  of  the  legislative  power;  sometimes  the  people  imme« 
diately,  or  by  delegation,  participate  in  that  authority  ;  r  ^^  •  n 
•and  sometimes  long  and  unifortn  custom  bestows  a  sane-  ^  ^^^^  J 
tion,  as  evidence  of  universal  approbation  and  acquiescence.  For  in 
most  countries,  I  believe,  a  distinction  has  been  observed  between 
laws  expressly  enacted,  and  such  as  are  ratified  by  usage.  The  for- 
mer are  commonly  reduced  to  writing,  but  may,  like  those  of  Laee- 
dsmoiw  be  committed  only  to  memory.  Laws  ratified  by  custom  are 
generally  the  most  ancient,  and  esteemed  highly  sacred,  having  been 
approved  by  the  experience  of  ages.  The  Roman  lawyer,  therefore* 
well  enforces  the  principle  on  which  the  authority  of  custom  is 
grounded,  who  writes,  **  Inveterata  consuetudo  pro  lege  non  immerito 
CQstoditur,  (et  hoc  est  jus  quod  dicitur  inoribus  constitutum).  Nam 
cam  ipsse  leges  null&  alia  ex  causi  nos  teneant,  quam  quod  judicio 
populi  receptsB  sunt,  merito  et  ea,  quae  sine  ullo  scripto  pupulus  pro- 
bavit,  tenebunt  omnes  :  nam  quid  interest,  suffragio  pupulus  volunta- 
tem  suam  decUret,  an  rebus  ipsis  et  factis?*'* 

Customs  are  very  frequently  spoken  of  as  unwritten  law,  although 
they  have  long  ceased  to  depend  solely  on  tradition  and  practical 
observation,  being  recorded  in  authentic  testimonials.  But  they  are 
80  denominated,  because  their  ratification  is  refet^red  to  the  tacit  con- 

*  Dig,  L  iii.  32. 1.  Omne  jut  aut  oonscnras  fecit,  aat  oecetsUas  constituit,  aat  firauiTit 
Mojoel^do. — Dig.  I.  iii.  31. 


Digitized  by 


Google 


22  vrooDDEssoii's  lectures. 

sent  of  the  people,  and  thai  for  a  long  duration;  whereas  other  laws 
are  expressly  declared  at  the  lime  of  their  enaction. 

We  are  next  led  to  inquire  into  the  subject-matter  of  positive  or 
instituted  laws ;  which  in  general  may  be  said  to  be  the  actions  of 
those  for  whom  the  laws  are  made.*  Civil  ordinances,  therefore, 
contain  duties  of  moral  and  of  positive  obligation.  By  obedience  to 
the  former,  the  subjects  must  become  better  men,  as  well  as  better 
citizens ;  the  latter  are  founded  in  expedience.  Whatever  is  just,  is 
r    ^  n  indeed,  inseparably  connecied  with  ♦utility,  riirhtly  undcr- 

L  ■'  stoo(<.     But  some  regulations  are  so  far  simply  beneficial, 

that  they  have  no  antecedent  enforcement  in  the  system  of  morality. 
Hence  civil  laws  have  been  called  mixedly  and  merely  human.f  The 
mixedly  human  are  founded  on  some  rule  of  that  supreme  law,  rational 
or  revealed,  to  which  all  men  are  essentially  subject.  Thus,  the  laws 
which  punish  theft,  or  which  provide  for  reparation  of  injuries,  may 
be  referred  to  the  moral  precept,  "alterum  non  lasdere,"  although  the 
modes  be  of  men's  invention.  The  laws  merely  human  are  such,  for 
example,  as  those  which  determine  the  course  in  which  inheritable 
estates  shall  be  transmitted  by  descent. 

We  are  not,  however,  to  imagine  it  practicable,  that  moral  perfec- 
tions can  be  enforced  by  civil  sanctions.  There  are  duties  of  piety, 
humanity,  and  fidelity,  which  must  be,  and  always  are,  left  to  the 
influence  of  religion.  This  PuflTendorf  very  reasonably  accounts  for, 
as  well  *•  because  the  controversies  about  them  would  be  very  per- 
plexed and  intricate,  as  to  prevent  the  muhiplication  of  litigious  suits, 
and  also  that  the  good  and  virtuous  mieht  not  be  depri\*ed  of  the 
most  valuable  part  of  their  character, — tne  doing  well  out  of  rever- 
ence to  their  Creator,  without  regard  to  the  fear  of  human  penalties ; 
ibr  this  they  must  necessarily  lose,  when  there  is  no  distinction  made, 
whether  a  man  doth  well  out  of  love  to  virtue,  or  out  of  fear  of  pun- 
i8hment."J  Therefore  avarice,  ambition,  hypocrisy,  and  many  other 
vices,  onless  they  produce  some  external  enormity,  are  nnnoticed  by 
human  laws.  Tne  Lex  Julia  de  ambitu,  among  the  Romans,  extended 
to  those  who,-  from  ambitious  motives,  were  guilty  of  bribery  at  elec- 
tions, or  some  other  open  and  flagrant  act.§ 

r  ♦xxvi  1  *'A.nd  here  I  shall  venture  to  quote  the  expression  of  an 
'-  J  author  (who  selfiom  deserves  commendation),  when  he 

calls  the  law  of  nature  the  unwritten  civil  law ;  the  meaning  of  which 
may  be,  that  positive  institutions,  depending  on  the  fundamental  rules 
of  general  morality,  look  and  tacitly  hope  for  an  unconstrained  obe- 
dience to  those  rules,  which  ii  is  not  in  their  power  to  exact.     But 

*  Puff.  b.  I.  c  vi.  §  16.  CoflftUtionit  pcenam  nomo  patitar.  2>i|^.  XLVIII.  zix.  18.  See 
AuL Goll.  Noct  Alt.  vii.  3.    Buder*ii  Remin.  vol.  ii.  p.  72. 

^  lliouj^hte  are  do  aubjeota,  iatenta  bul  loersly  tbooi^ti.'* 

Shak9p,  MMtmrtfmr  Jfeeture. 

t  HooVer'aEccl.PolKi.MO. 

t  B.  VIII.  c.i.§  Land  ciii.§  14. 

4  **  Nihil  vere  fraudum  earum,  qoie  auporioriboa  legiboa  coorcentor,  fbrmidatari  aamoe  t 
ma^iatratibos,  ai  ab  illorum  creatione  fraudem  omoein  amovebimoa :  ac  reipoblie»  ^robem* 
eciila  defereinas  ad  roeliorea,  jusUs,  Uberis,  incorrtiiilia;  oomitiis.  Ideo  Ic^um  omniom 
utiliasims  le^ea  contra  ambitionem  lute  prurKua  oonciderunt  Quia  eniio  argueret  l^ibua 
fiicta  prineipum  ?  Hioc  et  de  Icgn  JuUa  [aoiUcet  de  ambitu]  aaiit  lovis  mentio  e«t  i& 
dijpiUa.**— ^ravio.  de  Legiboa  et  Seiiatas<CoDaaltia, )  zcviii.  p.  427, 
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where  the  same  writer  measares  right  atM  wrong  absolutely  by  posi- 
tive ordinances;  where  he  argues,  that  because  men,  on  their 
entrance  into  civil  society,  bind  themselves  to  obey  the  cpmmands  of 
the  sovereign  po^er,  and  thus  being  obliged  to  obedience  before  they 
know  what  will  be  commanded,  are  therefore  obliged  universally  and 
in  every  respect;  here  he  plainly  aims  to  subvert  the  foundations  of 
morality.*  But  the  sophistry  admits  of  a  ready  answer:  for  men  do 
not  enter  into  society  with  a  view  of  superseding  or  disengaging 
themselves  from  the  laws  of  nature ;  but  ine  chief  end  of  civil  gov- 
ernment, on  the  contrary,  is,  that  those  laws  may  be  protected  from 
violation,  and  secured  by  additional  sanctions.  When  civil  laws, 
therefore,  grossly  and  manifestly  contradict  that  supreme  law,  to 
which  all  men  are  essentially  subject,  such  immoral  or  irreligious 
ordinances  ought  in  conscience  to  be  disobeyed.  But  in  such  cases 
we  should  receive  the  clearest  and  maturesi  conviction ;  and  some- 
times, perhaps,  distrust  our  own  rather  than  the  public  judgment. 

Another  caution  may  be  inferred  from  what  has  been  before 
observed  ;  that  where  the  civil  laws  lay  no  particular  restraint,  we 
are  not  always  to  interpret  such  silence  into  substantial  permission, 
but  only  that*  the  matter,  being  not  proper  for  their  interference,  is 
left  to  the  divine  coercion. 

As,  however,  we  ought  not  to  overthrow  natural  equity  by  conse- 
quences drawn  from  arbitrary  institutions;  so, on  the  other  hand,  we 
ought  not  always,  nor  hastily,  to  allege  some  general  principle  of 
moral  duty  which  may  probably  admit  of  restrictions  and  n  t««y-:  i 
♦exceptions,  in  opposition  to  special  provisions  of  munici-  •-  ^ 

pal  law.  This  notion,  at  least,  has  prevailed  among  many  celebrated 
jurists,  and  is  illustrated  by  the  following  example.  That  the  author 
of  any  damajge  ought  in  conscience  to  repair  it,  is  the  general  tenet 
of  ethics.  Now,  if  we  extend  this  rule  to  the  case  of  a  debtor,  who 
makes  default  of  payment  at  the  time  appointed,  by  means  whereof 
the  creditor  sustains  some  extraordinary  aetriment,  such  application 
of  the  maxim  is  said  to  be  unjust.  The  municipal  law  apportions  the 
satisfaction  by  the  regular  computation  of  interest  for  the  loan.  To 
make  debtors  liable  U)T  such  accidental  damages,  would  breed  endless 
and  intricate  litigations.!  We  must  also  recollect  another  rule  of 
equity,  that,  in  general,  men  should  not  be  accountable  for  unforeseen 
coptingencies.  These  observations,  however,  seem  rather  to  denote 
what  strict  justice  might  demand,  than  what  generous  benevolence^ 
with  sufficient  ability,  might  reasonably  t)e8tow. 

Civil  legislators  have  no  rightful  authority  to  forbid  what  the  law 
of  nature  enjoins,  or  to  enjoin  what  that  forbids.  But  they  may  lay 
an  interdict  on  things  permitted  only  by  the  law  of  nature.  They 
may  retrench  natural  liberty  by  creating  an  accession  of  positive 
duties.  It  is  the  opinion  of  the  celebrated  commentator  on  the  law 
of  England,  that  such  civil  institutions  nfiect  the  conscience  with  an 
obligation  only  of  submitting  to  the  penalty  if  levied  ;  which  general 
assertion  he  illustrates  from  those  provisions  in  this  country  which 
are  usually  denominated  the  game  laws.f    It  may  be  very' just,  in 

•  See  Puff.  b.  VIII.  c.  i.  §§  1.2,  3,  and  Iloblws  there  cited. 

t  IXjoittt'd  Treati.no  of  Laws  (prefixed  to  Civil  Law),  c  xi.  §  2G.    Dig.  XIX.  i.  21.  3. 

t  Bkek,  Cjmin.  lotrod.  i.  2.  p.  58. 
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this  singular  case,  to  consider  the  prohibition  as  merely  conditional, 
either  to  forbear,  or  to  pay  the  mulct ;  for  no  right  of  property  seems 
invaded,  nor  the  welfare  of  the  community  disturbed.  It  might 
however  be  difficult  to  find  an  instance  parallel  to  the  foregoing.* 
r  •  X  "*  1  Obedience  to  all  such  laws  as  are  *not,  according  to  the 
L  ^  ^"*  J  intention  of  the  authors  thereof,  conditional,  though 
merely  positive,  tends  to  the  good  of  the  society,  which  it  is  the  duty 
of  every  citizen  to  promote,  in  return  for  the  common  protectiom 
aflbrded,  and  because  of  the  moral  necessity  he  is  under  to  fulfil  his 
compacts  and  engagements,  and  consequently  to  obey  whatever  is 
ordained  by  the  supreme  legislature,  not  being  contrary  to  the  divine 
law  of  reason  and  religion. 

Generally  also  the  political  expedience  of  the  positive  law  is  mani- 
fest. Where,  for  example,  the  positive  regulations,  enacted  to 
improve  the  public  trade,  revenues,  and  manufactures,  are  violated 
and  scorned,  that  nation  is  evidently  interested  in  the  transgression. 
Here,  then,  I  apprehend,  it  is  not  sufficient  to  discharge  the  con- 
science, to  be  ready  to  satisfy  the  penalty  on  detection.  Thus  also 
every  citizen  ought,  according  to  his  ability,  to  benefit  the  society  of 
"which  he  is  a  member.  If,  according  to  the  laws  of  his  country,  he 
is  appointed  to  a  burthensome,  but  necessary,  office,  amid  the  various 
capacities  of  civil  life,  there  is  a  duty  (I  do  not  say  how  strong)  of 
serving  it.  To  pay  the  fine  falls  short  of  the  obligation,  unless  where 
ihe  intention  of  the  lawgiver  is,  according  to  the  former  distinction, 
merely  conditional ;  or  where  the  person  appointed  has  a  just,  not  a 
self-indulgent,  pretext  for  exoneration.  Thus  moral  and  civil  duty 
are  in  general  inseparably  interwoven,  though  diflTering  both  in  nature 
and  degree. 

Having  thus  far  treated  of  the  subject-matter  of  civil  laws,  I  shall 
next  consider  them  as  consisting  of  two  essential  parts  ;  namely,  the 
definitive,  declaring  what  things  are  to  be  done  or  forborne  ;  and  the 
sanction,  either  generally  or  specifically  ordaining  the  consequence. 

The  sanction  of  civil  laws,  it  is  well  known,  much  oftener  consists 
in  punishment  than  reward  ;J  for  which  the  learned  and  sagacious 
Putfendorf  mentions  two  reasons :  first,  because  the  secure  enjoyment 
f  ♦xxix  1  ^^  f^^tural  *and  civil  rights,  of  itself,  largely  compensates 
*•  •'  obedience ;  secondly,  because,  if  particular   remunera- 

tions were  bestowed,  no  stock  would  be  sufficient  for  so  profuse  a 
tounty.^  This  reasoning  has  its  weight ;  but  the  fact,  as  to  the  occa- 
sion of  it,  may  be  more  obviously  accounted  for.  Legislators  expect 
that  there  may  be  transgressors ;  but  that  the  bulk  of  their  subjects 
will  conform  to  their  Institutions.  If  all  the  obedient  were  to  receive 
reward,  judicial  business  would  be  the  general  occupation  of  man- 
Icind.ll 

It  has  also  been  remarked,  that  the  infliction  of  evil  is  more  opera- 
ative  than  the  possession  of  good.  This,  perhaps,  as  to  the  disposi- 
tion of  most  men,  may  be  true ;  but  it  does  not  immediately  follow, 
that  the  terrors  of  one  are  more  efficacious  than  the  allurements  of 

«  See  Puflf.  b.  VIII.  c.  i.  s.  1,  and  o.  iii.  8  4.    Grot.  b.  II.  c.  ii.  a.  5. 

t  '*  Jusutittm  namque  coliiniis  ct  boni  et  ffiqui  notitiam  prufitetnnr,  bonos  non  solam  roeta 
pa?t)arum,  veruin  etiam  prtemiorum  quoquc  exhortatione  vflicere  capientcs.** — Dig.  1.  i.  1* 
§  B.  I.  c  vi.  s.  14.    Sec  E«p.  de  Loiz,  liv.  5.  c.  18.  It  See  Ariat.  Eth.  Jib.  i.  c.  10* 


Digitized  by 


Google 


OF  ClVIt,  POflTITEy  OE  IITSTITUTBD  LAW.  25 

tbe  other,  when  both  are  at  an  equal  distance,  and  in  come  degree  of 
BDcertaioty.  Present  uneasiness,  the  forcible  stimulator  of  the  will, 
mt^  be  oceasioned  as  well  by  the  absence  or  privation  of  some 
desired  object,  proposed  for  the  reward  of  obedience,  as  by  the  terror 
of  impending  vengence,  threatened  for  the  punishment  of  transgres- 
sioiL*  The  compulsory  quality,  therefore,  of  human  laws,  or,  more 
lyroperlv  speaking,  the  moral  necessity  of  complying  with  them,  may 
se  produced  by  menaced  punishment  or  proffered  reward.f  Each  of 
them,  at  different  seasons,  actuates  the  will. 

The  virtual  effects  of  law  (as  Modestinus  writes)  are  to  enjoin,  to 
forbid,  to  permit,  and  to  punish.];  Where  the  laws  are  silent,  and 
where  they  are  express,  permission  is  equally  to  be  ascribed  to  them, 
Hto  matters  not  restrained  by  the  rules  of  natural  morality  and  reli- 
fioQ.§  Nor  is  there  any  want  of  obligatory  force  in  such  cases. 
For  what  the  laws  permit  me  to  do  or  enjoy,  they  virtually  prohibit 
ethers  from  obstructing,  ♦on  the  peril  of  their  disobedi-  r    ^  ^ 

eoce.    In  all  these  things  we  may  trace  and  respect  the  ^  ^ 

eoDdoct  of  lamslators ;  as  the  character  of  private  individuals  also  is 
marked  by  what  they  do,  and  what  they  abstain  from  doing.  Where 
there  are  bat  few  restraints  in  matters  permitted  by  the  law  of  nature, 
tod  a  moderate  accession  only  of  positive  duties,  there  legal  liberty 
abounds,  and  there  legislators  have  executed  their  important  duties  with 
miklness  and  reserve. 

So  far  as  civil  laws,  in  regard  either  to  their  subject-matter  or 
their  sanction,  are  merely  positive,  so  far  they  are  justly  liable  to 
variation,  and  ought  in  some  measure  to  be  adapted  to  the  exigence 
of  the  times,  and  the  dispositions  of  the  people — *'  varia  pro  moribus, 
et  apud  eosdem  pro  temporibus  saspo  mutata."|| 

To  discern  the  fitness  of  political  institutions  is  the  noblest  exertion 
of  human  prudence,^!  and  has  of  old  been  thoujght  the  most  necessary 
occasion  of- imploring  the  co-operation  of  divine  assistance.  Hence 
tbe  Pagans  of  every  country  deiKod  their  legislatures ;  and  hence  that 
devise  of  ancient  myihologisls,  recited  by  Plato,**  was  framed  to 
show,  that  it  requires  a  nature  more  than  human,  to  regulate  perfectly 
the  establi8hn>ent  and  well-being  of  civil  society.  Another  passiage 
of  the  same  genuine  philosopher  may  more  immediately  interest  our 
attention,  where  he  admonishes' the  founders  of  states  in  the  first  place 
to  invoke  the  Deitv,  that  he  would  be  present,  and  propitious  to  their 
imderta kings  "  r»»Jr#««#r^r#f  nit  n  wxtt  %ut  r§v$  M^H.''  The  religious 
doty  prescribed  by  this  Athenian  tbeologist,  is  exactly  what  is  per« 
formed  in  the  British  Senate,  before  the  important  deliberations  of  the 
day  b^in. 

The  most  requisite  qualities  of  civil  institutions  are,  that  they  be  > 
confermable  to  the  moral  law ;  that  they  speak  a  general  language, 
exempt  from  partial  discriminations;   and  that  they  chiefly  respect 
the  welfare  of  the  whole  community.    The  laws  should  observe 

*  Se«  Locke  on  Hom.  Und.  b.  ii.  o.  Ql.  i.  35.  f  Puff.  b.  I.  c  vi.  s.  14.  ad  fio. 

I  Di|(.  lib.  1. 1  iii  17.    See  Quint,  vii.  o.  5. 

h  PoE  b.  I.  0.  tL  s.  15.  Barb.  Comm.  ibid.  Taylor's  Ci?.  Lew,  t.  Liw  and  Right,  p.  47. 
I  Grot.  Proteifoiii.  s.  5.  Poff.  Offic  Horn.  &  Civ.  lib.  IL  e.  zi.  a.  3. 
t  Hooker's  £coI.  PoL  b.  i.  s.  16.  marg.    Arist.  Eth.  lib.  x.  c  9. 
**  De  Legibus,  lib.  iT.  p.  713.  vol.  viii.  p.  1 79.  ed.  Bipoat 
OOTOBBB,  1842*— 0 
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r   #xjjj   -I  equality;  *nor  would  any  man  wish  a  greater  indul- 
■-  -I  gence  than  they  allow,  on  condition  that  the  same  license 

were  extended  to  others.    This  consideration  shows  the  true  charac- 
ter and  usefulness  of  civil  restraints. 

It  is  very  obvious,  that  all  new  institutions  ought  to  be  properly  pro- 
mulgated ;  which  is  the  more  necessary,  since  it  is  an  established  doc- 
trine, at  least  in  this  country,  that  ignorance  of  the  law  does  not 
excuse  men  from  its  coercion.  It  is  to  be  wished,  therefore,  that  a 
due  method  could  be  devised  of  apprising  men  (particularly  the  infe- 
rior class,)  not  only  of  recent  statutes,  but  of  such  other  general  heads 
of  the  law  as  are  most  important  to  be  known.  If  this  was  done,  by 
reading  or  exhibiting  them  in  places  of  divine  worship,  it  might  add 
to  the  veneration  due  to  our  legul  polity,  more  especially  to  those 
provisions  which  are  enacted  to  promote  the  precepts  of  natural 
morality.  Another  maxim  of  legislation  is.  That  the  laws  be  few  in 
number."^  This  rule  is  not  of  equal  validity,  as  to  all  branches  of 
municipal  institutions;!  but  it  chiefly  respects  the  criminal  code.  A 
multitude  of  penal  laws  may  be  difficult  to  be  remembered,  reconciled, 
or  understood. J 

Lastly,  the  laws  should  have  stability.  Frequent  changes  and  inno- 
vations lessen  the  respect  due  to  them,  in  like  manner  as  unsteadiness 
of  conduct  brings  men  disesteem.  *'  Melius  est  jus  deficieus  quam 
incertum." 

I  proceed  now  to  the  methods  of  interpreting  civil  laws ;  which  are 
either  merely  intrinsic,  taken  from  the  words,  context,  and  subject- 
matter,  or  derived  from  considerations  more  remote.  Thus,  among 
the  latter,  custom  has  great  weight:  **  Optima  est  legum  interpres 
consuetude,"  is  a  maxim  both  of  English^  and  Romanjj  jurisprudence. 
It  is  material  also  to  inquire,  how  an  ordinance  was  understood  at 
the  time  of  passing  it :  for  we  are  often  told,  in  the  writings  of  Lord 
r  •xxxii  1  ^^^^*  ^^^^  ***  contemporanea  expositio  est  forlissima  in 
■■  J  lege."1l     Another  maxim  of  the  Digests  may  very  justly 

be  attended  to;  that  "in  toto  jure  generi  per  speciem  derogatur,  et 
illud  potissimum  habetur,  quod  ad  speciem  directum  est."*^  The 
meaning  of  which  is,  that  when  the  law  descends  to  particulars,  such 
more  special  provisions  must  be  understood  as  exceptions  to  any 
general  rules  laid  down  to  the  contrafy  ;  and  the  general  rules  must 
not  be  alleged  in  confutation  of  the  special  provisions.  This  notion, 
filso,  of  the  Civilians,  is  adopted  by  us,  as  conveyed  in  the  following 
uncouth  expressions : — "  Generalis  clausula  non  porrigiiur  ad  ea  quas 
specialiter  sunt  comprehensa.ff  But  the  principal  rule  of  interpreta- 
tion is  the  reason  of  the  law.  Herein  we  must  be  carelul  to 
regard  comprehensive,  not  partial,  principles  of  equity ;  not  such  as 
are  only  applicable  to,  or  derived  from,  the  very  singular  coocur- 

*  TayL  Civ.  Law,  p.  172.  Corroptiraiint  repablica  plurimsnejres.  Tac  Ann.  tib.  Hi.  c  98. 
Eirii  vsyt  irx»dir  xtti  rtic  «»(<Cfictc  *Ttn  vo/uim  vnfJiMii/  ufttt  tsv  »«i»«c  uttttvBtti  ruf  ^ikif 
Ai/Tirf. — Jsocr.  Areop.  c.  16. 

t  Samm.  Rom.  Law,  pp.  73,  74,  75,  in  the  notes.    Puff.  b.  VIL  c.  iz.  a.  5. 

X  Bao.  Augm.  Scient.  1th.  8,  o.  3.    Apb.  53. 
'    i  2  Inst  Id.  282.  ||  Diff.  L  iiL  37. 

T  2  Inst  11.  136.  4  lost  138.  See  Attoraey^en.  v.  Parker,  3  AUt  577. 1  Vet.  43.  10 
Ves.  338. 

•*  Dig.  L.  z?ii.  80.  ft  Bonham*8  case,  8  Co.  118,  b.    Altham's  Case,  8  Qo.  154* 
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rence  of  compltcaled  circumstaoces  in  the  case  sol ^red.  Thii  would 
bi  wandering  in  an  endless  labyrinth,  and  would  banish  certainty 
Irom  judicial  decisions.  We  must  weigh  the  evil  to  be  redressed, 
the  remedy  aiKl  relief  to  be  promoted,  and  sometimes  the  consequent 
cesofdetermination  on  oncMdeortheotherasthey  may  affect  individuals 
and  the  public ;  for  the  end  of  oivii  laws>  in  general,  being  the  wel- 
fare of  the  community,  the  same  must  be  had  in  view  in  establishing 
their  construction.  ''Omnes  leges  ad  commodum  reipublicse  referri 
oportet,  et  eas  ex  militate  communi,  non  ex  scriptione,  qu»  in  Uteris 
est,  interpretari.''* 

The  last  general  consideration  to  be  mentioned  in  respect  to  civil 
lawsy  is  the  period  of  their  existence.  They  may  then  be  repealed^ 
either  expressly,  or  by  implication,  founded  on  disuse.  '*'  Reciissim^ 
etiam  iUud  receptum  est,  ut  leges  non  soliim  suffragio  legislatoris, 
*aed  etiam  tacito  consensu  omnium  per  desqetudinem  r  ^^^^^j::  i 
abrogentur.'t    It  certainly  requires  very  strong  grounds  ^  ^ 

to  presume  a  law  obsolete;  yet,  as  the  whole  community  includes  as 
well  the  legislative  power  as  its  subjects,  the  total  disuse  of  any  civil 
institution  for  ages  past,  may  afford  just  and  rational  objections 
against  enforcing  the  disrespected  and  superannuated  ordinance.;|; 

These  observations  may  contribute  to  form  a  general  idea  of  civil, 
positive,  or  instituted  law. 

*Cic.de.Inv.  I.Le.3a 

t  Dig,  I.  iii.  32. 1.  Oo  this  tnbjoct  the  learned  ooromentator  on  the  tUtutes  obeenret : 
"No  EagVtBh  lawjer  hath  ever  ad  van  tod  suoh  a  doctrine,  Uiough  by  the  law  of  Sootland  a 
itatate  is  said  to  lose  its  force  by  desuetude.** — B^rr'ingUm,  p.  45.  But  such  a  principle, 
Utoagh  unacknowledged,  has  repeatedly  been  acted  upon,  as  in  the  case  ofstat.  1  Hen.  V. 
e.  I,  OS  the  correlative  qnalifiatiofis  of  the  electors  and  elected,  before  its  repeal  by  14  Goo. 
III.  e.  58.  See  Dublin  University,  oase  of,  1  Peck,  48. 53.  For  other  insUnces,  see  R.  t. 
Bewdley,  1  P.  W.  fm.  Kemp  v.  Kelsey,  Pr.  Ch.  596.  Pearson  t.  Bank  of  England,  3 
Cox.  175.    Ripiey  ▼.  Waterworth,  7  Ves.  440.  Inf.  toI.  i.  378. 

I  Bae.  Ani^m.  ScienL  lib.  VIlI.  o.  iii.  aph.  58. 


LECTURE  III. 

or  THE  SEVERAL  SPECIES  OF  M AQISTRACY. 

Mifnetratibos  igitur  opus  est,  sine  quorum  prudentia  ac  diligentia  esse  civitas  non  protest, 
qooram  deocriptione  omnis  reipublice  raodcratio  oontinetur.  Ncc  vero  soliim  ut  obtem- 
p^reot  obediantque  magistratibos,  sed  etiam  ut  eos  colant  dili'gantque  prsscribimus,  at 
Chargodas  in  suis  lecit  legibus.  **  Josta  imperia  sunto,  iisque  cives  OMidestA  ac  sine 
recosatione  parento.**— Cic  de  Leg.  iii. 

The  Roman  jurists,  and  thein  followers,  include,  under  the  phrase 
"jus  publicum,"  as  well  the  laws  which  regulate  the  intercourse  of 
nations  with  each  other,  as  that  system  of  internal  polity,  which,  with 
respect  to  any  people,  separately  Considered,  determines  in  what  hands 
the  public  dominion  shall  be  lodged,§  and  how,  in  general,  it  shall  be 
exerted  ;  or,  as  Vatiel  expresses  it,  *the  establishmeht  of  r  #-j;y  -i 
the  order,  in  which  a  nation  proposes  to  labour  in  com-  *•  ' 

mon,  for  obtaining  these  advantages  with  a  view  to  which  the  politi- 
cal society  was  framed."|| 

4 

.  i  Bynk.  Qoasst.  ad  Lectorem.  fl  Law  of  Nat  b.  I.  c  3.  s.  37. 
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This  latter  branch  is  by  some  modern  writers  treated  of  under  tlie 
name  of  the  fundamental  laws.  The  Professor  Burlamaqai  (who 
terms  this  branch  of  jurisprudence  politic  law,)  indeed,  tells  us,  they 
are  improperly  so  called,  for  they  are  real  covenants.*  Yet,  with 
due  deference  to  his  opinion,  the  fundamental  principles  of  any  con- 
stitution have  much  more  of  the  nature  of  a  tacit  law  than  of  an 
implied  agreement  between  party  and  parly.  This  celebrated  writer 
seems  to  suppose  governors,  as  a  contracting  party,  at  the  commence- 
ment of  civil  society,  engaging  not  to  abuse  their  great  trust.  But,  in 
effect,  their  offices  must  I^  considered,  if  we  pursue  the  common 
theory,  as  created  by  the  whole  people.  It  is,  therefore,  more  natu- 
ral to  contemplate  the  conditions  respectively  of  superiority  and  sub- 
jection, proceeding,  as  a  law  from  the  collective  body,  as  if  it  had 
been  then  declared ;  this  is  the  inviolable  form  or  system  of  govern- 
ment, by  which  our  natural  and  acquired  rights  are  to  be  protected 
and  advanced. 

The  choice  ofihe  form  of  government  must  be  respected  as  the  act. 
of  the  whole  people,  because  antecedently  thereto  no  part  of  the  com- 
munity is  so  aistinguished  from  the  rest,  as  to  constitute  two  contract- 
ing parties.  The  nature  of  the  magistracy  must,  in  theory,  be  consi- 
dered as  determined  upon  before  the  personal  selection  of  magistrates. 
When  they  are  so  selected,  they  may  justly  be  looked  upon  as  con- 
tracting with  their  future  subjects,  for  the  due  discharge  of  their 
.  functions.  But  what  those  functions^  shall  be,  in  short,  the  essence  of 
the  constitution,  is  a  previous  matter ;  it  is  to  be  esteemed  the  act  of 
the  people  conjointly  and  indiscriminately ;  for  which  reasons  there 
seems  no  impropriety  in  the  expression  of  fundamental  laws. 
P   ^  -|      *Whether,  however,  we  consider  these  essential  princi- 

L  ^^**^  J  pies  as  covenants  or  as  laws,  the  theory  equally  proceeds . 
on  the  necessity  of  general  consent,  positively  or  virtually  given ; 
though  scarce  any  government,  perhaps,  was  ever  founded  on  an 
express  delegation  of  authority  from  the  persons  to  be  governed. 
Besides  which,  changes  are  gradually  and  imperceptibly  introduced, 
which,  deriving  a  sanction  from  time  and  universal  acquiescence, 
are  matured  into  fundamental  laws,  or  principles  of  the  constitution. 
For  complete  systems  of  polity  cannot,  with  any  probability,  be  refer- 
red back  to  the  first  formation  of  any  particular  commonwealth.  At 
such  time,  some  general  ideas  only  of  political  fitness  could  be  enter- 
tained ;  as,  that  the  moral  justice  of  every  act  of  power  must  be 
regarded  preferably  to  supposed  utility ;  and  that,  where  questions  of 
comparative  expedience  are  allowed  to  have  place,  the  separate 
interest  of  any  individual  is  to  be  postponed  to  the  common  welfare 
of  the  state.  Since  history  and  reason  alike  teach  us,  that  the  finished 
fabric  of  a  well-ordered  constitution  is  to  be  the  work  of  succeeding 
generations,  and  gradually  to  be  improved  by  progressive  experience. 

This  description,  with  these  limitations,  may  show  what  is  to  be 
understood  by  those  fundamental  rules  or  laws,  forming  a  sort  of 
cement,  which  holds  a  nation  together,  and  enables  it  to  act  in  a  joint 
capacity,  clearly  and  widely  distinguished  from  au  unconnected 
unassociated  multitude. 

•  •  PoLLaw,  piLo.7. 
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The  complex  power  thus  erected,  may  and  must  be  distributed  ioto 
diflerent  spheres  of  activity. 

We  are  led,  therefore,  to  investigate  the  several  species  of  civil 
dominion. 

Public  or  political  power,  then,  seems  properly  reducible  to  three 
kinds,  Legislative,  Executive  and  Judicial.  The  distinct  and  charac- 
teristic nature  of  these  magistracies  will  be  severally  treated  of  in  the 
remainder  of  the  present  lecture. 

L  The  giving  of  laws  to  a  people  forms  the  most  exalted  degree  of 
human  sovereignty ;  and  is,  perhaps  •in  effect,  or  in  strict  r  #3^ ^^yj  -i 
propriety  of  speech,  the  only  truly  supreme  power  of  the  *•  ^ 

state.* 

The  right  of  exercising  legislative  dominion  seems  generally  allow- 
ed to  be  founded  on  cousent :  **  without  which  (the  admirable  author 
of  Ecclesiastical  Polity  observes)  there  were  no  reason  that  one  man 
should  take  upon  him  to  be  lord  or  judge  over  another;  because, 
although  there  be,  according  to  the  opinion  of  some  very  great  and 
judicious  men,  a  kind  of  natural  right  in  the  noble,  wise,  and  virtuous, 
to  govern  them  which  are  of  servile  disposition,!  nevertheless,  for 
manifestations  of  their  right,  and  men's  more  peaceable  contentment 
on  both  sides,  the  assent  of  them  who  are  to  be  governed  seemeth 
necessary. "J  For  it  must  be  remembered,  that  in  a  supposed  theore- 
tical stale  of  nature,  all  men,  as  Pufiendorf  at  large  insists,  are  to  be 
reputed  equal.§  This  commonly  received  opinion  is  not,  I  believe, 
always  sufficiently  understood.  Some  men  in  everyage,  a?  Hooker 
intimates,  must  have  surpassed  the  generality  of  their  contemporaries 
in  corporeal  and  intellectuni  strength,  in  knowledge,  wisdom,  and 
virtue.  Such  superior  qualifications,  for  ruling  over  others,  afford  an 
additional  argument  to  what  I  have  alleged  in  the  preceding  lecture, 
showing  that  government,  abstractedly  considered,  is  founded  on  the 
law  of  nature ;  in  other  words,  that  the  existence  of  political  power 
is  the  will  and  ordinance  of  our  supreme  Creator.  Consequently,  civil 
obedience  is  a  general  duty  of  conscience  and  religion.  Eminent 
talents  may  also,  at  the  formation  of  some  political  constitution,  have 
directed  men  in  the  disposal  of  power  and  pre-eminence.  Such  dis- 
posal thereof  by  common  consent  (testified  or  presumed  from  usage 
and  acquiescence),  at  the  same  time  modifies  the  authority,  and  esta- 
blishes the  right  of  the  civil  potentate.  But  to  recur  to  the  assertion, 
that  all  men  are  by  nature  equal:  the  meaning  thereof  is  this;  that 
they  have  all  the  same  natural  rights,  are  all  subject  to  the  same 
'natural  obligations,  alike  morally  restrained  from  com-  r  #w3,wy::  i 
oiittiDg  wrong,  and  morally  bound  to  perform  acts  of  I-  ^ 

beneficence.  Thus  the  natural  equality  of  mankind  is  a  groundwork 
of  the  ffoneral  rules  of  justice ;  and  thus  to  maintain  that  no  man  has 
Daturally  a  ri^ht  of  empire  over  others,  is  but  an  exemplification  of 
the  larger  position.  Hooker,  therefore,  affixing  the  necessity  of  com- 
inon  consent  to  the  creation  of  legislative  authority  in  particular,  pro- 
ceeds thus: — **  That  which  we  spake  before  concerning  the  power  of 


•  Bdl,  Dolin.  Unir.  Law,  56.  t  See  Polit  Tib.  iii.  c.  4. 

t  Hooker,  bi  l  ^0.  4  Law  ofNat.  and  Nat.  K  iiL  c 
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govemtnenty  must  here  be  applied  unto  the  power  of  making  laws 
whereby  to  govern;  which  power  God  hath  over  all;  and  by  the 
natural  law»  whereunto  he  hath  made  all  subject,  the  lawful  power  of 
making  laws,  to  command  whole  politic  societies  of  men,  belongeth 
BO  properly  unto  the  same  entire  societies,  that  for  any  prince  or 

Eotentate,  of  what  kind  soever  upon  earth,  to  exercise  the  same  of 
imself,  and  not  either  by  express  commission  immediately  and  per- 
sonally received  from  God,  or  else  by  authority  derived  at  the  first 
from  their  consent  upon  whose  persons  they  impose  laws,  it  is  no 
better  than  mere  tyranny."*  Such  is  the  unequivocal  language  of 
that  admirable  author;  whom  most  political  writers,  though  differing 
in  opinion  amon^  themselves,  respectfully  look  up  to,  and  eagerly  cite 
in  support  of  their  several  persuasions. 

The  evidence,  however,  or  demonstration  of  such  consent  having 
been  given,  must  in  general  depend  on  the  long  acquiescence  of  a 
people  under  their  established  form  of  government.  The  original  of 
nations  is  obscure:  and  if  we  could  clearly  review  the  age  in  which 
a  state  began  to  assume  civil  relations,  we  could  hardly  expect  to  find 
any  positive  declaration  creating  the  mode  of  the  constitution.  At 
such  an  unlettered  period,  it  is  probable,  the  distinct  powers  of  mak- 
ing, of  executing,  and  of  interpreting  laws,  were  unthought  of,  or 
unattended  to;  and  that  the  early  inhabitants  of  the  same  district, 
r  ^  ...  -|  finding  the  inconvenience  of  suffering  ^individuals  todeter- 
l  xxxvni  J  jpjjj^^  ^j.  rather  to  vindicate,  their  own  causes,  invested 
some  patriarchal  sage  with  undefined  authority,  who  decided  contro- 
versies by  his  sense  perhaps  of  traditional  maxims,  or  by, his  tnere 
discretion.  Thus  the  dominion  first  exercised  in  most  territories, 
seems  to  have  been  of  the  judicial  kind.f     The  theory  may  be  sup- 

Eorted  by  a  striking  historical  event.  For  the  people  of  Media,  not 
efore  subject,  as  it  seems,  to  any  regular  form  of  government,  chose 
Deioces  for  their  first  king,  who  had  signalised  his  equity  and  wisdom 
amongst  them  as  a  judge,  or  common  arbitrator  of  their  dififereDces, 
and  thus  ascended  from  the  tribunal  to  the  throne.;]: 

When  partiality  on  the  one  hand,  and  a  pretended  ignorance  of 
duty  on  the  other,  had  demonstrated  the  utility  of  a  known  or  written 
code,  legislative  authority  began,  as  a  distinct  power,  to  display  a 
visible  influence.  The  first  institutes  probably  were  enacted  in  small 
territories  by  common  consent :  in  large  domains,  the  monarch  issued 
his  despotic  edicts;  and  in. all  countries,  time,  and  acquiescence,  rather 
than  express  commission,  gave  a  sanction  to  the  power  of  legislation. 
In  this  manner,  for  the  most  part,  different  constitutions  of  govern- 
ment arose  in  different  nations,  and  were  gradually  established  on  the 
tacit  consent  of  the  community.  Perhaps,  too,  when  great  changes  and 
'  revolutions  have  been  suddenly  efiected,  some  duration  of  quiet  and 
general  approbation  may  even  in  these  cases  be  wanting  or  expedient, 
if  not  to  corroborate  them  in  point  of  moral  and  political  right  or 
justice,  at  least  to  testify  the  justice  of  them  to  mankmd. 

*  Hooker,  EccL  Pol  loc.  cit. 

f  Crag.  Jus.  Feud.  1.  i.  dieg.  1.  Ba.ciXtnt(  /uin  tvv  W»  TtrTtf {«,  fi/«  /ui?,  »  r§^i  T9Pt 
*»^mtK0vt  ;t{evevci  «vr»  4*  »r  M^rtmf  in  0-/0-/7  at^ia-fjitftft  c^^«Lr»yt  y^i  *'  s^  AlKAX- 
TH  J  0  ^t^tK^vSy  »a.i  fmr  ^(oc  tcc/c  •d'icvc  xt/^/oc — Arist  PoliL  lib.  iiu 

I  Ht;rod.  L  i.  c.  i^b.  98.    Prtd.  (Joan.  Vol.  i.  p.  25*    X  Sainuol,  ch.  Tiit. 
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The  respective  excellencies  of  the  three  simple  forms  of  govern- 
ment (moDarcby»  aristocracy,  and  democracy)  have  been  discussed 
in  difierent  ages  bv  various  other  disputants  besides  those  recorded  by 
Herodotos.*  I  ^shall  here  mention  two  opinions  in  rela-  r  #«„«:•  -i 
tion  to  this  subject,  which,  though  of  extensive  prevalence,  ^  ^ 

may  yet  be  reasonably  doubted,  if  not  easily  confuted. 

The  favourers  of  unlimited  monarchy,  and  indeed  others  too,  assert, 
that  no  establishment  can  be  happier,  when  the  prince  is  wise  and 
virtuous :  ^ 

Nanqiiam  libertni  gratior  exiat 
Quain  Mib  Rege  pio.t 

Against  this  opinion,  the  forcible  expression  of  Aristotle  is  justly 
!e?elTed  :  A»iw  •pt^ttin  »•»«  •*  ffisi :  «•  the  spirit  of  the  law  is  exempt  from 
human  passions  and  aflections.";]:  For  these  men  place  political  hap* 
piness  or  liberty  in  casual  and  precarious  enjoyment,  depending  on 
the  present  will  of  the  sovereign^  subject  to  his  possible  mutability  of 
temper  and  other  infirmities,  exposed  to  insidious  arts,  and  disturbed 
at  least  with  the  dread  that  a  Titus  may  be  succeeded  by  a  Domitian. 
Whereas  there  only  is  liberty,  where  it  is  fortified  by  legal  securities ; 
where  it  is  possessed,  tiot  ex  gratia  from  the  prince,  but  ex  debito 
fmm  the  constitution  ;  where  it  not  escapes  violation,  but  is  set  above 
disparagement  and  indignity.  "  Imperia  legis  fortiora  quam  hominis*' 
is  the  encomium  of  a  free  constitution.^ 

The  other  opinion  also  is  not  uncommonly  received,  though  at  least 
very  doubtful,  namely,  that  monarchy  is  preferable  to  aristocracy, 
where  ^uth  are  abused ;  in  other  words,  that  it  is  better  to  have  one 
than  a  plurality  of  tyrants.  This  latter  mode  of  speaking  is  what 
seems  to  have  seduced  men  into  such  sentiment.  The  following 
expressions  of  the  president  Montesquieu  may  tend  to  make  us  of  the 
contrary  persuasion  : — **  The  number  of  magistrates  (says  he)  some* 
times  moderates  the  power  of  the  magistracy ;  the  whole  body  of  the 
nobles  do  not  always  concur  in  the  same  design;  and  different tri«- 
bunals  are  erected  which  temper  each  other."||  We  may  add,  that 
if  a  subject  finds  an  ^oppressor  in  one  of  his  superiors,  in  r  ^  i  ^ 
another  he  may  experience  a  patron  and  benefactor,  to  I-  ^ 

protect  from  injustice,  and  to  make  the  cause  of  the  sufierer  his  own. 
At  the  worst,  tyrannical  oligarchies  are  not  likely  to  be  of  long 
duration.  An  elective  and  well-constituted  aristocracy  is,  in  Buria* 
maqui's  opinion,  the  most  perfect  of  the* simple  forms.||||  The  brutality 
and  ignorance  of  the  vulgar,  the  tumults  of  crowded  assemblies,  and 
the  rmpracticabiJity  of  summoning  to  council  the  inhabitants  of  exten- 
sive regions,  disqualify  the  people  at  large  from  any  share  of  govern- 
ment, except  in  elections ;  as  to  which  exercise  of  |>ower,  a  moderate 
degree  of  capacity,  with  good  intentions,  may  avail.  Upon  the  wkole, 
it  seems  agreed  by  many  rational  inquirers,  not  of  this  only,  but  of 


•  Herod.  L  iiu  c  80, 81, 89.  t  Claud,  de  Coni.  Stilich.  lib.  xziv.  114, 11&. 

t  Politic  lilk  lit.  c.  16,  and  see  c.  15.  §vLiv.  IIIk  ii.  ^  1. 

V  Sp.  of  Laws,  li.  zi.  c  6. 

13  Pol.  Law,  p.  il.  c.  2.  An  elective  ariatocracy,  the  nmnlier  of  wbicli  is  saiBoieDtlj 
iiniiicd  to  preaerve  order  and  aocrecy  in  the  afiafra  of  goveriunent,  and  aofficieotly  noroer- 
OQt  to  eompiiee  the  chief  property  in  the  atate,  and  never  bavo  any  intereat  oppoeed  to  it. 
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foreign  nations,  that  the  mixed  constitution  of  Britain  is  far  prefer- 
able to  any  of  the  simple  forms,  or  other  model  hitherto  devised.* 

Every  free  constitution,  however,  presupposes  a  due  portion  of 
public  virtue,  without  which  the  fundamental  laws  are  of  little  or  no 
energy  or  avail.  If  a  nation  should  sink,  like  ancient  Ronrie,  into 
irretrievable  corruption,  it  is  hard  to  determine  what  would  be  the 
best  form  of  government  for  such  a  "people,  with  respect  to  their 
internal  and  domestic  welfare ;  but  there  is  no  hazardous  boldness  in 
pronouncing,  that  absolute  monarchy  is  the  aptesl  means  of  promot- 
ing their  external  security,  grandeur,  and  renown-f 

A  question,  of  perhaps  equal  importance,  is  that  concerning  the 
bounds  or  limits  of  legislative  power, 

r     ^  |.     n       *It  is  certain,  no  human  authority  can  rightfully  infringe 
'-  J  or  abrogate  the  smallest  particle  of  natural  or  divine  law ; 

yet  a  British  judge,  of  highjy  deserved  estimation,  seems  in  sonne 
measure  unguarded  in  asserting  from  the  bench,  that  *'  an  act  of  par- 
liament made  against  natural  equity^  as  to  constitute  a  man  judge  in 
his  own  case,  is  void  in  itself;  for  jura  naturae  sunt  immutabilia,  and 
they  are  leges  legum.J  The  same  position  was  indeed  afterwards 
defended  and  maintained  by  Chief  Justice  HolL"§  The  principle  is 
infallibly  true ;  the  application  of  it,  and  the  conclusion,  dangerous. 
We  must  distinguish  between  right  and  power,  between  moral  fitness 
and  political  authority.  We  cannot  expect  that  all  acts  of  legislators 
will,  or  can  be,  entirely  good,  ethically  perfect ;  but,  if  their  proceed- 
ings are  to  be  decided  upon  by  their  subjects,  government  and  suborr 
dination  cease.  If  the  magistrate  should  enjoin  any  thing  by  hi^^  autho- 
rity, that  appears  unlawful  to  the  conscience  of  a  private  person, 
Locke's  philosophical  advice  is,  that  such  a  private  person  is  to  abstain 
from  the  action  that  he  judges  unlawful,  and  to  undergo  the  punish- 
ment, which  it  is  not  unlawful  for  him  to  bear.||  In  like  manner,  when 
the  supreme  power  decrees  anything  injurious  to  one  or  a  few  only  of 
its  subjects,  it  is  their  duty,  according  to  the  principles  inculcated  in 
that  admirable  dialogue  of  Plato,  entitled  Crito,||||  to  acquiesce,  and 
not  to  disturb  the  peace  of  society,  nor  attempt  to  subvert  the  consti- 
tution of  their  country,  or  diminish  the  veneration  of  its  laws,  which 
would  be  bringing  a  greater  evil  upon  the  whole  community. 

Legislative  authority  seems,  ih  a  similar  sense,  to  comprehend 
r  •xlii  1  '"^^^^''^  ^^  religion.  "Jus  publicum  eiiam  *consisiat,in 
L  J  sacris."**  "  The  parliament  (^ays  Hooker)  is  a  court,  not 

•  See  Cm,  de  Repnbl.  ii.  Fltt.  Polit  302,  303.    Id.  dc  Log.  lib.  )▼.  710. 

t  It  would  teem  that  absolate  governroent,  ■■  it  ia  tbe  neceiaarf  reaoH  of  aocb  a  atate  of 
mannera,  is  alao  the  most  advisable  adminiBtratioo.  Tbe  lawa  of  a  country  are  tbe  teat  of 
Its  morals  :  tovc  vo/jiouc  ia-ot  ff-w^^erevo-iv,  vxtiKiKptto'i  n^tirwe  tjic  toamtc  UfMJ,  Deiuosth. 
in  Timocrat.  And  if  they  are  of  a  scale  above  i^  they  will  be  tacitly  repealed.  The  cen* 
•orabip  of  Rome,  though  ftamed  and  intended  to  be  a  cheek  on  the  corruption  of  maoDers, 
was  gradoa]lj|r  discontinMed  under  the  Cssara,  one  of  the  wisest  of  whom  reftiaed  to  restore 
so  uncongenial  an  institution.  **Non  id  tempus  censuns.** — ^Tac.  Ann.  ii.  33.  Many 
similar  abrogations  might  be  quoted. 

t  Hob.  87.  See  Bonham*s  c  6  Co.  167.  Doct.  &  St  Dial  i.  ch.  6.  Bac  Works,  yol.  vi. 
p.  405.  ^  City  of  London  v.  Wood,  13  Mod.  687. 

II  Vol.  ii.  249.  **  It  has  been  held  an  undeniable  maxim,  that  whoever  executes  an  unlaw* 
fill  command,  to  the  prejudice  of  his  fellow  subjects,  must  be  anawerable  to  the  party 
tigfprieved.  *    14  How.  St.  Tr.  870. 

Ml  Sect  12, 13.  cd.  Bipw    See  Sand.  Prel.  vL  3.  1  BL  L  Com.  41.  n.  ed.  15. 

**  Dig.  L  i.  2.    ByuL  Qucest  Jur.  L  ii.  c.  18.    Dom.  Treat  of  Laws,  c  z.  a.  12. 
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96  merely  temporal,  as  if  it  mi^t  meddle  with  nothing  but  only  leather 
and  wool  f*  as  if  its  deliberations  were  to  be  confined  to  the  increase 
of  trade,  and  improvement  of  mannfaclures.  It  may  indeed  be  true, 
as 'Lockers  opinion  is,  that  the  legislative  power  should  generally 
direct  its  operations  to  the  tem(>oraT  good  and  outward  prosperity  of 
the  society,  as  the  ends  more  immediately  corresponding  to  its  insti-^ 
tQtion.f  Yet  the  authors  of  laws  for  the  furtherance  of  divine  wor- 
ship must  be  supposed  to  act  from  a  concern  for  the  eternal  felicity 
of  themselves  and  their  8ubiects,:|:  and  not  merely  because  religion  is 
■erTtceable  to  the  state ;  unless  we  can  believe  that  those  who  estab- 
lished the  reformation  by  the  five  several  acts  of  uniformity^  expelled 
popery  as  a  political  evil,  without  any  regard  to  its  corrupt  innova** 
tions  in  Christianity. 

1^  powers  of  legislatore  in  matters  of  religion  is  very  ably  main- 
tained and  rllustrat€d  by  the  Professor  Burlamaqui  in  his  Rudimental 
Treatiarof  Political  Law. 

The  doubts  which  have  arisen  are,  according  to  the  sagacious 
Bynkersliodk,  **  de  rdigione  jam  constitute ;"  for  he  adds, '^  de  con- 
stitoenda  aotem  et  verum  est  et  utile,  eum,  qui  rerum  civiKum  imperio 
potitor,  etiam  sacrorum  esse  potentem."§  This  distinction  perhaps 
arose  from  the  form  of  expression,  **  jus  publicum  consistit  in  sacris,** 
by  which  a  civilian  or  canonist  might  mean,  not  that  positive  laws 
ioterfere  in  matters  of  religioutjl  but  that  such  laws  are  a  part  bf  the 
constitutional  politv ;  and  because  the  constitution  or  fundamental 
laws  cannot,  theren>re  these  laws  de  religione  jam  constituta  cannot 
admit  of  alteration.  But  many  branches  of  internal  polity,  which 
(Ihoiigh  widely  diflering  from  the  fundamental  laws  or  constitutionf 
itsrif  )|*a  Roman  jurist  would  refer  to  the  jus  [Hiblicum,  are  r  ^  i...  n 
both  instituted,  and  from  tinne  to  time  amended  by  civil  *-  -■ 

legislatmres.  We  may  therefore  ask,  if  the  supreme  power  of  the 
state  mav  ordain  sacred  things,  why  can  it  not  regulate  and  reform 
them  ?  if  it  may  build,  shall  it  not  repair ! 

In  this  kingdom  particularly,  the  ordering  of  ecclesiastical  persons 
and  things,  as  it  ought  to  be  a  principal  concern,  and  in  fact  has  been 
constantly  exercised  from  the  remotest  ages,  so  it  has  been  generally 
aRowed  in  all  times  the  rightfol  prerogative  of  the  common  legisla- 
ture. This  is  that  *'  lex  justissima,"  (mentioned  on  another  occcasion 
by  otn"  first  King  Edward  after  the  conque6t),1F  ^  ut  quod  omncs  tan- 
gft,  ab  omnibus  approbetur.****  The  king's  power,  therefore,  of  spirit- 
ual domhiion  is  described  by  the  judicious  Hooker  (an  epithet  as 
eoDstantly  appropriate  to  him  as  those  of  Homer  to  his  chiefs)  to  be 
**  that  ruling  authority,  which  neither  any  foreign  state,  nor  yet  anv 
part  of  that  politic  t>ody  at  home,  wherein  the  same  is  established; 
can  lawfully  overrule  ;*'ft  intimating  the  distinction  between  the  royal 
prerogative  in  matters  ecclesiastical,  for  the  enforcement  of  the  law* 
m  being,  and  the  authority  of  the  whole  legislature,  which  alone  canf 

•  EedL  Pol.  h.  yiil  t.  olt.  in  prina  t  Vol.  ii.  340. 

t  Colleet  in  the  ioau^uration  ierviee.  §  Qiwst  1.  ii.  o.  18. 

I  See  CoqK  Jor.  Cao.  in  princ  T  Dugd.  Summon,  p.  10. 

**  Cod.  V.  lix.  13.  An  instance  ofoor  law  Ixyrrowing  a  maxim  from  the  text  of  the  civil 
law,  of  which  oxamplea  are  oollectod,  inf.  p.  Ixxi.  On  the  application  of  this  rule  to  thia 
parUcalar  mbject,  see  Middleton  v.  CroAa,  3  Alk.  451. 

tt  £ccLPoLlib.viu.p.443. 
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enact  new  laws.  Those,  indeed*  who  doubt  of  the  parliament's 
authority  to  interfere  in  matters  of  the  church,  by  reason  of  supposed 
inability  and  inexperience  in  sacred  thine:s,  seem  not  to  advert  to  a 
distinction  before  noticed,  and  necessary  to  be  attended  to  on  the 
present,  as  on  many  political  questions,  between  the  immutable  rules 
of  moral  right  and  wrong,  and  mere  constitutional  power.  In  fram- 
ing all  laws,  the  judgment  of  those  is  to  be  regarded,  who  are  most 
conversant  about  the  subjects  of  them.  So,  in  matters  of  faith  and 
r  *xVv  1  ^^^^'^ip*  ^^  slight  the  admonitions  of  our  spiritual  guides^ 
^  ^  •■  would  *be  a  conduct  in  the  British  senate  neither  to  be 
justified  nor  expected.  But  still  it  is  the  general  consent,  as  Hooker 
uniformly  contends,*  which  gives  to  an  ecclesiastical,  as  any  other 
ordinance,  the  vicour  of  a  law. 

Hitherto,  therefore,  we  can  discover  no  assignable  bounds  to  legis- 
lative authority,  considered  abstractedly,' from  the  nnere  moral  ri^ht 
of  its  proceedings.  The  case  is  materially  varied,  when  we  conceive 
government  acting  in  itself,  or  attempting  to  nullify  its  own  essential 
constitution.  An  occurrence,  wearing  in  some  degree,  a  simitar 
aspect,  happened  in  this  country,  when  an  act  of  parliament  (the  lex 
regia  of  England),  was  passed  to  give  the  king's  proclamations,  under 
some  restrictions,  the  force  of  statutes.!  If  legislators  may  transfer 
their  authority,  building  up  a  novel  government  on  the  abolition  of 
their  own,  it  is  mere  trifling  to  refer  the  original.right  of  legislation  to 
national  consent,  explained,  for  the  most  part,  by  long  acquiescence. 
The  question  is,  whether  any  legislature  can  essentially  and  avow-* 
edlv  demolish  the  constitution  7  1  speak  not  of  doubtful  innovations 
and  abuses,  where,  perhaps,  it  might  be  reasonably  objected,  who  ie 
to  iudge  of  their  progress  or  effect ;  but  I  am  considering  laws  made 
and  promulgaied  by  a  new  government,  openly  asserted,  after  its 
erection  by  the  self-dissolvSd  powers,  and  of  institutes  enacted  under 
the  colour  of  such  change  and  preposterous  assignment  of  dominion. 
If,  indeed,  the  old  style  of  authority  be  used,  if  constitutional  power 
be  surreptitiously  or' violently  usurped,  the  constitution  may  remain: 
•o,  also,  the  ends  of  all  magistracy  may  be  perverted  ;  yet  few  per^ 
haps  will  in  this  respect  subscribe  to  Ix)cke's  opinion,  that  such 
instances  invariably  amount  to  a  dissoiution  of  the  government.];  To 
these  cases,  however,  the  reasoning  is  not  directea.  But  what  can 
give  a  sanction  to  the  total  and  uiuJisguised  alienation  of  legislative 
power,  since  this  highest  of  functions  is  in  the  nature  of  a  trust  X  The 
r  *x1v  1  s&nctity  of  *their  fundamental  polity  was  carried  so  far 
^  -I  by  the  Atbenians,^  that  their  yp^^n  wm^vfuhj  or  accusa-^ 

tion  against  any  one,  who  should  even  propose  a  law  inconsistent 
with  the  constitution,  was  attended  with  severe  penalties  on  the  bold 
innovator.  I  will  add  the  opinion  of  a  modern  writer,  which  perhaps 
nuiv  have  more  weight ;  Vattel,  a  jurist,  of  a  clear  and  capacious 
understanding,  and  in  the  counsels  of  an  arbitrary  court,  argues 
against  such  right  of  legislators  to  subvert  the  fundamental  laws, 
**  inasmuch  as  nothing  leads  us  to  think  that  the  society  was  willing 
to  submit  the  constitution  itself  to  their  pleasure.    In  short  (says  he;, 

•  Eccl.  Pol.  21, 23.  87, 88.  459. 

f  St  31  Hen.  VIII.  c  8;  aod  Me  34  &  35  Hen.  VIII.  o.  23. 

X  On  Ci?.  Gov.  c  19.  ^  TayL  Civ.  Law,  164. 
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tbqr  derive  their  power  from  the  coDstitution :  how  then  can  they 
change  it,  without  destroying  the  foundation  of  their  authority  ?'** 
Yet,  on  the  other  hand,  he  expresses  his  opinion,  that  if  our  house  of 
parliament  were  to  enter  into  a  debate  on  suppressing  themselves,  and 
investing  the  king  with  the  full  and  absolute  government,  and  the 
whole  nation  were  voluntarily  silent  on  such  extraordinary  procedure^ 
this  would  amount,  in  his  construction,  to  the  people's  approbation  of 
that  act  of  their  representatives. 

II.  Having  thus  far  attempted  to  explain  the  general  nature  of 
Legislative  Authority,  I  proceed  to  treat  in  a  more  cursory  manner  of 
Ihe  Bxeeutive  Power.  To  ordain  is  evidently  an  exertion  of  more 
eminent  dominion  than  to  expedite  the  things  ordained.  But  though 
executive  power,  considered  abstractedly  as  such,  is  a  less  august 
authority  than  that  which  I  have  at  large  descrjbed ;  yet  the  person 
imrusted  with  it  may,  and  ought,  to  have  a  necessary  voice  in  mak« 
ing  taws  also.  Such  participation  of  legislative  power  is  essential  to 
maintain  the  high  dignity  of  the  supreme  executive  magistrate,  and 
to  secure  the  ob^ience  and  reverence  of  his  subjects. 

In  the  early  ages  of  the  world,  we  read  chiefly  of  kings  invested 
with  absolute  sway,  or  whose  power  at  least  was  controlled  by  very 
few  known  and  established  ^limitations.  Hence,  some  have  r  ^  %  •  •■ 
thought  the  same  extent  of  dominion  implied  in  the  very  *-  J 

nature  of  regal  government.  But  here  I  may  adopt  the  languajre  of 
an  author  who  always  meets  with  merited  respect.  Many  of  the 
ancieDts  (says  he),  in  their  writings,  speak  of  kings  with  such  high 
asaple  terms,  as  if  universality  of  power,  even  in  regard  of  things  and 
ikA  of  persons,  did  appertain  to  the  very  being  of  a  king :  the  reason 
is,  because  their  speech  concerning  kings  thev  frame  according  to 
the  state  of  those  monarchs,  to  whom  unlimited  authority  was  given; 
which  some  not  observing,  imagine  that  all  kings,  even  in  that  they 
are  kings,  ought  to  have  whatsoever  power  they  judge  any  sovereign 
ruler  lawfully  to  have  enjoyed.  But  the  roost  judicious  philosopher ,f 
whose  eye  scarce  any  thinff  did  escape  which  was  to  be  found  in  the 
bosom  of  nature,  he  consioering  how  far  the  power  of  one  sovereign 
•n^r  may  be  difierent  from  another  regal  authority,  noteth,  in  Spartan 
kings,  that  of  all  others  tliey  were  most  tied  to  law,  and  so  the  most 
restrained  power."];  And  surely  the  whole  of  the  patriarchial  system 
of  politics,  or  no  part  of  it,  must  be  triie.  If  kings  do  not  reisn  by  a 
sacred,  divine,  and  indefeasible  right  of  succession ;  if,  on  the  con- 
trary, the  families  from  which  they  are  to  spring,  and  the  canons  of 
hereditary  descent,  may  be  lawfully  ordained  by  the  positive  consti- 
tutioos  of  different  countries,  it  must  be  equally  lawful  to  prescribe 
the  conditions  of  sovereignty,  and  the  limits  of  regal  as  well  as  any 
•other  power. 

The  legislative  and  executive  sovereignties  should  be  carefully  kept 
distinct,  except  as  to  such  participation  of  power  as  I  have  before 
prescribed.  For  if  they  were  intrusted  indiscriminately  to  the  same 
rulers,  they  might  advance  an  interest  of  their  own,  detached  from 
that  of  the  community  and  from  the  ends  of  civil  associatiop,  having 


*  Law  oTNmt.  b.  i.  c.  3. 8. 13.  t  Pjlba^roriif. 

I  Hooker's  £od.  PoL  446.  c.  12. 
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a  view,  both  in  the  framing  and  executing  of  laws,  to  their  own  pecu- 
r  ♦xlvii  1  "°^  aggrandisement.*  But  there  •is  much  less  dread  of 
L  J  oppressive  institutions,  where  those  who  are  convoked  to 

•nacJt  laws,  are  to  be  separated  as  soon  as  ihey  have  accomplished 
this  duty,  and  to  become  private  citizens  a^ain,  subject  in  common 
with  otiiers  to  the  ordinances  they  have  made.  For  it  is  not  neces- 
sary that  legislators  should  be  constantly  assembled  establishing  new 
provisions ;  although  the  vigilance  and  activity  of  executive  power 
must  be  incessantly  engaged. 

It  is  also  observable,  tnat  laws  conceived  in  general  terms  may 
refer  many  things,  as  persons,  time,  place,  or  manner,  to  the  discretion 
of  the  executive  magistrate.  Thus  it  may  be  a  fundamental  rule  of 
policy,  that  national  councils  shall  frequently,  or  on  urgent  occa- 
sions be  assembled  ;^  but  when  or  where  in  particular  may  be  left  to 
the  executive  power  to  determine.  So,  too,  the  public  affairs  must 
be  conducted  in  various  departments  of  the  state.  But  the  disposal 
of  old,  and  a  limited  right  of  creating  new,  employments  may  properly 
belong  to  the  executive  sovereign,  this  delegation  of  authority  to  fit 
substitutes  comprising  indeed  great  part  of  his  exalted  function. 
Wherefore  Aristotle  divided  the  administration  of  government  into 
three  parts :  consultation  about  public  affairs  {^•p^prtKn);  the  establish- 
ment of  magistrates  (^^AiriM)  t  judgments  (^i»««Yat«).f 

Others  mention  fiscal  magistracy  as  a  separate  branch  of  civil 
power4  which  seems  a  superfluous  distinction.  Laws  of  revenue  and 
taxation  must  be  made  by  the  same  authority  as  all  others,;  to  admin- 
ister them  when  made,  is  the  ofiice  of  the  executive  magistrate : 
though,  indeed,  in  constitutions  like  ours,  the  roisroanaffement  of  the 
public  treasure  may  more  peculiarly  become  matter  of  complaint  in 
assemblies  representing  the  body  of  a  people,  whose  dissipated  wealth 
this  made  the  subject  of  accusation.  i 

Farther,  it  is  one  great  end  of  civil  society,  that  the  public  force 
r  *xlviii  1  "^y  ^®  collectively  employed  against  foreign  ♦enemies, 
*-  ^  for  the  national  deienee  and  emolument.    The  occasional 

exertion  of  a  country's  strength  may  suitably  appertain  to  the  execu- 
tive magistrate;  whose  authority,  constantly  subsisting,  is  alike  pre- 
pared to  resent  hostilities,  and  to  conclude  treaties  of  peace  and 
commerce.  This  is  sometimes  called  fecial,  and  sometimes  federa- 
4iTe,  authority ;  but  more  usually  the  power  of  peace  and  war.  Where 
it  is  lodged  m  the  hands  of  a  single  person,  such  sovereign  has  all 
the  advantages  of  unlimited  monarchies  in  respect  to  secrecy  and 
despatch,  which  in  military  enterprises  so  often  contribute  to  pros- 
perous success :  while  bis  subjects,  from  a  sense  of  their  interests  and 
importance  in  the  commonwealth,  and^i  love  of  their  country's  con- 
stitution, have  the  martial  ardour  of  freemen  whose  victories  arie  so 
much  their  own. 

Another  advantage  of  lodging  this  fecial  power  in  a  single  magis- 
trate is,  that  it  renders  the  leagues  and  treaties  so  made  more  firm 
and  sacred :  because,  when  one  person  only  engages  his  faith,  he  is 

*  Locke  on  Ci?.  Gov. 

t  Grot  de  Jur.  B.  et  P.  lib.  I..C  ui,  •.  6.    PoL  lib.  iv,  c  4 

t  Bell,  Delio.  Uni?.  Law. 
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Struck  with  a  more  conscientious  concern  for  the  observance  of  it, 
than  can  be  supposed  to  affect  each  man  in  a  multitude,  as  in  pop- 
ular governments ;  where  every  one  is  bound  to  consider  that  but 
a  small  portion  of  the  national  faith  and  honour  is  intrusted  to  his 
care ;  which  proportionally  lessens  his  anxiety  about  receding  from 
public  compacts.*  ' 

It  is  not  inconsistent  with  the  character  of  a  supreme  executive 
magistrate,  to  bind  himself,  at  his  accession,  by  engagements  respect- 
ing the  exercise  of  his  power.f  If  he  afterwards  violates  his  general 
duty  his  advisers  and  instruments  are  probably  amenable  to  national 
justice.  The  executive  power  may  indeed  be  forfeitable  in  certain 
cases  by  positive  laws;  which  ought  iully  to  provide  the  remedy,  as 
well  as  declare  the  mischief;  as  that,  if  a  sovereign  shall  profess  an 
abjured  religion,  the  next  heir  shall  ascend  the  throne.;]:  But  to  sup- 
pose possible  ♦occurrences  where  the  laws  are  silent,  r  ^^  ]•  -i 
may  appear  a  dangerous  and  a  culpable  indecency.  *•  ■' 

III.  Lastly,  The  Judicial  power  of  the  state,  which  hath  the  ordi- 
nary interpretation  of  the  laws,  is,  in  its  essential  nature,  distinct  from 
the  executive ;  though  that  may,  without  any  political  incongruity, 
nominate  the  persons  who  are  to  sit  in  judgment.  I  have  before 
remarked,  that  the  species  of  civil  authority  first  exercised  among 
men  was  probably  of  the  judicial  kind.  Controversies  left  to  the  liti- 
gants themselves,  usually  ended  in  force;  and  it  was  soon  found 
expedient,  before  laws  were  enacted,  to  resort  to  some  reputedly  wise 
and  impartial  arbitrator.^  When  afterwards  positive  institutions 
were  framed,  the  same  reasoning  gav^  judicial  power  to  men  disin- 
terested in  the  event.  It  then  became  the  duty  of  those  invested  with 
this  high  character,  to  scrutinise  the  true  and  just  interpretation  of 
the  established  code.  After  such  rational  improvement  in  policy, 
this  magistracy  included  in  it  less  of  empire  and  command,  than  the 
legislative  or  executive;  but,  from  its  importance,  and  the  qualities 
essential  to  the  due  discharge  of  it,  hath  suffered  little,  if  any,  abale- 
meul  of  its  pristine  dignity.  Mere  questions  of  doubtfuUfacts  may  in 
general,  be  decided  by  ordinary  capacities :  and  here  in  England, 
they  are  very  rarely,  at  least  by  our  early  polity,  the  province  of  the 
judicial  magistrate.  But  that  is  a  small  exoneration.  In  all  highly 
civilised,  free,  and  commercial  countries,  a  due  performance  of  the 
judicial  office  must  require  a  conspicuous  degree  of  natural  sagacity, 
improved  by  studious  icsearches;  while  the  difficulties  arising  I'roin 
the  apparent  opposition  of  one  rule  to  another,  from  the  easy  misap- 
pHcation  of  maxims  conveyed  in  general  terms,  or  from  the  supposed 
repugnance  of  a  principle  of  equity  to  the  literal  meaning  ofa  positive 
law,  exercise  the  tribunals  in  iniricate  and  increasing  litigations.  The 
importance  of  the  task,  and  the  splendour  of  the  necessary  qualifica- 
tions, concur  in  bestowing  a  sanctity  on  the  persons  of  judges,  and  ven- 

•  Dabardie  de  Reboa  Gntlicin,  b.  vi.  p.  3?9.      Kinp'^  Spocch,  28Ui  May,  1677.  vol  ix. 
Joura.  Hoami  urComm.  4  Haas.  Pari.  UisU  tii3.  Bai  See  Dal}  r jMiple'd  Mciii.  App.  p.  103. 
t  GruL  b.  I  c.  iii.  s.  16.  t  St.  1  W.  «&.  M.  seat.  2  c  ;2.  ».  ii, 

§  Cdiiig^Jur.  Feud.  L  l.die^.  i. 
OcroBfiii,  184-^.— D 
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r  %]  1  cration  on  ♦iheir  decisions.  "  Religiosom  est**  (sa  vs 
'■  J  Cicero,)   **  quod  jarati  iegibus  judicarunt.'*i|    Neilher  is 

the  estimation  of  this  magistracy  atrnted  or  impaired  even  by  its 
beii^  familiarised,  in  the  display  of  its  functions,  to  the  daily  inspec- 
tion  of  the  populace.  A  certain  awfulness  seems  naturally  and  insep- 
arably to  attend  the  exercise  of  judicial  power. 

Such  are  the  distinct  authorities,  or  species  of  magistracy,  that  reg- 
ulate civil  society. 

I  Dd  lavAl.  L  1.  aO.    BM.de.Aa|[.ScL«cL97.  apVSa 


LECTURE  IV. 

or  THE  LAW  OP  KATIOirs. 

Ne  quod  tolo  orbe  tciiaiiu  injofttun  imperiaai  ait,  et  obiqoe  Jot,  Ftf,  Lex,  poteotianma 
tint — ^LiT.  L  zzziii.  c  33. 

Havibtg  in  the  last  Lecture  discoursed  on  that  part  of  public  law» 
which  (according  to  the  division  made  by  the  Roman  jurists  and  their 
followers)  respects  the  constitutional  governments  or  internal  polity 
of  slates,  I  proceed  to  the  other  branch,  which  regulates  the  com- 
merce of  nations  one  with  another. 

Their  conduct  may  be  mutually  beneficial  or  injurious;  and  is  in 
all  respects  a  proper  subject  of  a  law.  But  no  municipal  institutions, 
as  such,  can  have  any  force  to  bind  the  rulers  or  inhabitants  of  sepa- 
rate regions.  There  is  a  necessity,  therefore,  of  another  common  crite- 
rion, which  is  called  the  Law  of  Nations,and  is  that  which  regulates  the 
intercourse  of  different  states.  This  universal  system  was  always 
most  liberally  recognised  as  part  of  the  laws  of  England.*  To  treat, 
therefore,  of  its  general  principles,  is  no  deviation  from  the  duties  of 
this  chair.  Such  inquiry  leads  to  a  becoming,  an  interesting,  and 
frequently  a  necessary  accession  to  juridical  attainments. 
r  ^ji  1  ^States,  like  the  individuals  who  compose  them,  are 
*-  -' moral  persons;  they  have  a  public   understanding  and 

will ;  they  are  capable  of  natural  and  acquired  rights,  and  susceptible 
of  respective  obligations.  The  primary  law  of  nations,  therefore,  is 
no  other  than  the  law  of  nature,  so  far  as  it  is  applicable  to  thera.f 
For  as  the  civil  institutions  of  every  country  are  partly  of  moral  and 
partly  of  positive  obligation,  so  the  same  distinction  obtains  in  the 
rules  relating  to  the  intercourse  of  different  states.  Whatever,  in  this 
behalf,  reason  dictates  as  a  duty  of  natural  justice,  forms  the  neces- 
sary law  of  nations.  This  is  of  universal  and  indispensable  obligation. 
On  the  other  hand,  whatever  stipulations  are  introduced  by  treaty, 
or  customs  prevail  by  tacit  consent,  constitute,  as  between  the  parties 
at  least,  the  positive  law  of  nations.  These  rules,  indeed,  may  be 
varied  by  subsequent  conventions:  but  no  state  can,  by  its  separate 
ordinances,  prejudice  any  part  of  the  law  of  nations,  any  more  than 

*  Triqoct  ?.  Bath,  3  Burr.  1481.    lof.  TiA,  ii  431.         t  VaU.  Uw  ofNat  PrelUn.  i.  6. 
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tingle  citizens  cnn  by  their  private  resolutions,  alter  the  law  of  the 
commonwealth  in  which  they  live.* 

The  positive  law  of  nations  may  also,  I  apprehend,  be  circumscri- 
bed in  its  extern  ;  as  certain  European  usages  may  never  have  been 
adopted  in  Africa.  However,  till  the  contrary  appears,  reasonable 
x:ustoms  may,  it  seem?,  be  presumed  universally  to  prevail. 

We;  are  thus  led  to  inquire  into  the  means  by  which  the  law  of 
nations  may  be  ascertained  and  known. 

The  principal  of  these  is  the  use  of  reason,  which  prescribes  the 
common  dictates  of  morality.  "  Ratio,  ipsa,  inquam,  ratio,"  (says 
Bynkershoek,) "juris gentium  estanima."t  Formenarenot  exempted 
from  natural  duties,  nor  from  their  general  relation  to  all  other  men, 
because  they  have  formed  themselves  into  distinct  commonwealths.;]; 
Their  actions,  in  respect  to  foreigners  and  foreign  states,  may  bo 
morally  just  or  unjust,  as  well  as  bHsneficial  or  pernicious.  The  sup- 
posed rights  and  obligations,  therefore,  which  become  the  subject  of 
doubt  or  controversy,  whether  they  constitute  a  part  of  r  ^i..  •■ 
*tbe  law  of  nations,  must  be  first  estimated  by  impartial  ■-  -' 

and  enlightened  reason,  according  to  their  intrinsic  force;   and  this 
affords  the  most  satisfactory  method  of  decision. 

Bat  besides  considering  the  abstracted  fitness  of  measures,  in  respect 
to  morality,  our  inquiries  are  commonly  advanced  by  collateral  assist- 
ance. Thus,  principally,  the  practice  of  civilised  states  is  understood 
either  to  establish,  or  to  be  evidence  of,  the  law  of  nations.  For  a 
general  effect  must  (as  Grotius  observes,)  be  produced  by  a  general 
cause.^  That,  therefore,  may  well  be  credited  and  relied  on,  in  which 
civilised  nations  concur. 

Example  may  either  add  authority  to  the  previous  conclusions  of 
reason,  or  elucidate  what  that  had  left  obscure.  In  alleging  such 
instances,  a  general  preference  should  be  given  to  those  of  more 
recent  date.||  For  modern  nations  ha.ve  greater  scope  of  historical  - 
advantage  aud  experience ;  and  their  conduct  more  effectually  influ- 
ences contemporary  states  to  imitation  and  conformitjr.  Thus  also 
the  political  treaties  of  modern  Europe,  framed  by  men  conversant  in 
public  affairs,  and  responsible  for  their  conduct  to  an  enlightened 
world,  are  worthier  of  being  studied,  and  of  more  practical  utility, 
than  apophthegms  of  ancient  poets  and  philosophers,ir  though  such 
have  been  very  copiously  collected  by  two  of  the  greatest  masters  of 
general  jurisprudence.** 

Another  source,  from  which  the  law  of  nations  may  be  inferred,  is 
that  of  the  Roman  people,tf  on  account  both  of  its  admired  equity  and* 
extensive  reception.JJ 

Nor  is  this  the  only  authoritative  colleclion  to  be  used.  For  ia 
regard  to  maritime  affairs,  the  customs  of  Europe  have  been  digested 
into  several  codes  of  established  estimation ;  among  which,  for  the 

*  Hook.  EccL  Pol.  b.  i.  •.  10.  f  Qnstt  lib.  i.  c.  3. 

I  VoU.  Preiim.  8. 5,    Cie.  de.  Off.  1.  iii.  c.  6.  §  B.  L  c.  L  •.  13. 

I  Hjnk.  QiMosL  ad.  Lect  Marriot  R.  Prefaoe. 

f  Poets  vel  Rbctnres  ne  pes«ifui  juris  publici  magiatri.   Bjnk.  ad  Lect 
**  GroiiiM  and  Puflendorr'.        \ 

ft  Qoi  partom  annit  ia^periam,  jarif  commercio,  legamqna  majejtate  continaeroiit. 
Qnt.  On;,  frolegom.  p.  i. 
n  Sirahan*a  Prot:  Dom.  Cij.  Law.    Soe  Hallam*i  Middle  Ages,  ?oL  ill  518, 519.  ad.  3d. 


Digitized  by 


Google 


40  wooddessor's  lectures. 

r  #i"i  1  ^-^^^^^  ^f  ^his  nation,  the  *Laws  of  Oleron  call  for  parti- 
■■  J  cular  notice.*    These  compilations  may  be  considered  as 

declaratory  expositions,  or  as  forming  a  part  of  the  law  of  nations. 

But  that  which  in  practice  most  commonly  regulates  the  intercourse 
of  stales,  is  positive  agreement  or  convention.  To  the  validity  of  a 
treaty,  there  is  required  an  adequate  power  in  the  contracting  parties, 
and  their  mutual  consent  sufficiently  declared.f  It  depends  on  the 
particular  constitution  of  the  country,  in  whose  hands  the  supreme 
fecial  magistracy,  or  lawful  power  of  treating  with  otheV  nations,  shall 
be  lodged.  But  it  behoves  each  state  to  see  that  they  stipulate  with 
the  persons  having  due  authority. 

All  national  conventions  contrary  to  the  laws  of  nations  are  clearly 
void  in  a  moral  light.  And  it  has  been  said,  that  such  also  are  null, 
as  are  pernicious  to  any  state;  though  mere  disadvantageous  terms 
will  not  render  them  invalid.^  But  to  draw  the  line  between  treaties, 
r  «r  1  *^^^^  should  be  called  pernicious,  or  only  disadvantage- 
L  ^^^  J  ous,  supposing  the  doctrine  true,  must  often  be  a  difficult 
exactness. 

The  construction  of  treaties  depends,  in  general,  on  the  same  rules 
of  interpretation,  by  which  positive  laws  are  explained.  But  I  shall 
mention  one  maxim  to  this  purpose,  from  the  author  whom  I  have 
repeatedly  cited, — That  where  a  nation  is  bound  to  two  others  by 
inconsistent  treaties,  it  ouffht  to  give  the  preference  to  the  old  ally :  for 
the  engagement  was  absolute  and  pure  with  him  as  to  the  right  of 
making  it ;  and  his  right  must,  in  the  second  contract,  be  understood 
to  be  tacitly  reserved.^  This,  however,  supposes  the  former  treaty 
to  subsist  in  full  force :  for  it  is  observable,  that  national  conventions 
may  grow  obsolete  by  disuse,  neither  party  exacting  performance  of 
the  stipulations ;  or  may  be  defeated  and  nullified  by  mutual  infrac- 

*  **  Tlie  laws  of  Oleron  are  the  antient  nniversallj  received  cnstomt  of  the  western  part 
of  the  world,  whic^  Richard  I.  of  immortal  memory,  being  upon  hit  retoro  from  the  holy 
war«  thought  fit  to  review  and  reform ;  and  then  to  give  them  the  stamp  of  his  royal  aotho« 
rity.  These  laws  all  the  seafaring  nations  of  this  VTestem  part  of  the  world  soon  after  received 
and  entertained  of  the  English,  by  way  of  deference  to  the  sovereignty  of  oor  kings  in  the 
British  ocean*  and  to  the  judgment  of  oar  coontrvmen  in  sea  affairs.**  [See  Hall.  Mid.  Ag. 
ill  397.]  **  Ton  are,  therefore,  by  the  hiws  of  Oleron,  to  inqnire  whether  any  have  taken 
upon  them  the  conduct  of  ships,  as  masters,  without  sufficient  skill  and  experience ;  and 
whether  any  damage  or  danger  hath  arisen  thereby.  Whether  there  be  any  mastera  of  ships 
that  do  not  pay  off  their  mariners  honestly,  without  cavil  or  delays;  that  have  not  treated 
their  mariners  with  humanity  and  care  when  they  were  sick  in  their  service ;  especially 
when  they  were  wounded  in  defence  of  their  ship.  Tou  are  to  inquire  after  all  stubbom, 
quarrelsome,  thieving,  mutinoiis,'tod  rebelliout  mariners ;  after  such  as  have  ran  away  frtaa 
service,  or  have  not  come  into  it  according  to  their  covenant ;  after  such  as  steal  away  buoys, 
or  cut  buoy  ropes:  and  whether  any  have  embezzled  or  possessed  themselves  of  goods  cast 
away,  which  are  no  wreck,  but  are  pursued  and  demanded  by  Uie  true  owners.  For  that  is 
no  wreck  properly  so  called,  though  the  ship  itself  be  cast  away,  where  any  creature,  though 
but  a  dog  or  cat,  escape  to  shore  alive.  The  custody  of  such  goods  bekmgs  to  the  Lord 
Warden  as  admiral ;  and  they  are  to  be  restored  to  the  owners,  the  savers  first  receiving  a 
reasonable  recompenoe,  in  proportion  to  their  hazard  and  pains.  I  call  these  the  Uws  oC 
^Oleron ;  not  but  that  they  are  peculiarly  enough  English,  being  kmg  sinee  incorporated  into 
the  customs  and  statutes  of  our  admiralties ;  but  the  equity  of  tliero  is  so  great,  and  the  use 
and  reason  of  them  so  general,  that  they  are  khown  and  received  all  the  world  over,  by  tlmt 
rather  than  any  other  name.**  See  Leol.  Jonkins*s  charge  at  an  Admiralty  Sessions  within 
the  Cinque  Ports,  Sept  3, 1668,  vol  I  Works,  Izxzvii.    See  Abbott  on  Shippbg,  prefkce. 

fVatt.b.ii.U57. 

t  Ibid.  b.  ii.  §  160.  Grot  b.  II.  c  ziv.  §  13.  Machiav.  Disoors.  lib.  L  c.  59.  Coloildge 
Friend,  toL  ii.p.  139.  i  Vatt  b.  it  167. 


Digitized  by 


Google 


OF  THE  LAW  OP  If  ATIOITS.  41 

lion,  much  more  easily  than  municipal  laws  can  lose  their  efTect. 
Another  reason  of  preference,  is  the  justice  of  the  cause,  compara- 
tively, between  the  two  allies.  No  treaty  can  oblige  us  to  support 
iniquitous  pretensions.* 

By  treaties,  nations  may  acquire  new  rights;  as  an  accession  of 
territory,  conditional  payment  of  tribute,  and  the  like :  or  their  moral 
rights,  which  depend  on  the  natural  or  necessary  law  of  states  for 
their  origin,  may,  by  positive  convention,  be  modified  and  secured. 
Thus,  it  may  be  thought  a  moral  duty  of  humanity,  that  one  nation 
should  communicate  its  superfluities  to  another,  which  stands  in  need 
of  them,  for  an  adequate  compensation  ;  yet,  by  treaties,  traiBc  may 
lawfully  be  laid  under  many  positive  regulations  and  restraints. 

Natural  rights  may  sometimes  also  be  abridged,  without  express 
treaty,  by  the  will  of  some  stale,  acting  for  its  own  security.  Thus, 
that  countries  should,  in  general,  be  accessible  to  foreigners,  is  the 
common  privilege  of  mankind.  With  a  mixture  of  indignation  and 
surprise,  tlioneus  exclaims, — 

***  Qood  genus  hoc  horninum  ?  qasove  hane  tam  barbari  morem  [    *W    ] 

FermiUit  patria  7  liuspilio  pruhibemur  arente, 
fiella  ciont,  priuiique  Tetant  oonsiatere  t«rr&  r*t 

Such  asperity,  unexplained,  has  often  been  conceived  a  just  cause  of 
war :;{;  yet  the  sovereign  may  issue  prohibitions  against  entering  his 
coast,  where  he  thinks  necessity  requires  it. 

**  Rc8  dura,  et  refrnt  novitas  mo  tulia  cof  uot 
Moliri,  et  Uib  finoa  custode  tueri."^ 

So  also  be  may  grant  conditional  permission :  among  which  terms  of 
sojurning  in  another  country,  it  is  always  tacitly  implied,  that  the 
stranger  be  subject  to  the  municipal  laws  where  he  resides,  amenable 
to  the  courts  of  justice,  and  submissive  to  their  8entence.|| 

The  rights  of  every  state,  and  the  respective  violations  of  them^ 
either  solely  respect  the  nation  at  large,  or  one  or  more  individuals 
also,  as  well  as  the  body  of  the  nation ;  for  every  such  violation  is  to 
be  considered  as  a  common  outrage,  though  chiefly  felt  by  the  imme- 
diate suflercr*  The  fields  of  the  husbandman  may  be  ravaged  by 
hostile  invasion ;  the  cargo  of  the  merchant  may  be  injuriously  detain- 
ed in  a  foreign  port ;  but  the  coinmiinity  partakes  of  the  insult  and 
the  damage.  Every  breach  of  the  law  of  nations  is,  for  this  and 
other  obvious  reasons,  prosecuted  and  defended  by  public  authority. 

The  general  foundation  of  national  rights  seems  to  be  the  equality 
of  nations.  In  a  supposed  theoretical  state  of  nature,  all  men,  as  was 
mentioned  in  the  last  lecture,  are  to  be  reputed  equal.  In  like  manner, 
states,  according  to  Vattel,  are  naturally  equal,||||  (that  is,  according 
to  the  law  of  nature' as  applied  to  them),  however  they  may  vary  iti 
military  strength,  or  extent  of  dominion.  The  law  of  nations  equally 
dispenses  to  them  its  rights  and  its  duties:  they  are  all,  as  separate 
states,  subject  to  no  civiltribunal  upon  earth ;  they  are  entitled  to  send 


•  VaU.  b.  ii.  §  1  ea  t  iEn.  I  ▼.  542. 

t6ret.MareLtb.o.1,ctdeJ.B.etP.l).III.cn.U5.    Puff.  b.  IIL  c  iu.  (  8.    Vatt 
b.  ii.  i  94. 100. 
§  Ma.  i.  567.  D  VaU.  lib.  u.  i  101, 103.  lUl  Prelim.  ^  Id,  19. 
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P  ^,  .  1  ^and  receive  ambassadors,  and  are  a  substantative  part 
^  ^^  J  in  the  great  society  of  mankind.  They  may  even  remit 
a  part  of  their  independency,  and  retain  the  rest ;  possessing  all  the 
rights,  of  which  they  have  not  made  a  voluntary  cession.  Such  con- 
ventuaUnferiority,  depending  on  compact,  can  subsist  no  longer  than 
while  the  treaty,  which  created  it,  remains  inviolate,  and  in  unremit- 
ted force.  Nor  is  this  a  new  refinement ;  for  we  find  Cicero,  in  ono 
of  his  orations,  commenting  on  these  words,  "  Majestatem  Pop.  R. 
comit^r  conservanto,"  as  familiar  in  treaties  ;*  by  which  it  was  never 
understood,  that  the  inferior  nation  renounced  all  claim  to  indepen* 
dency.  While  a  people  still  enjoy  the  freedom  of  treating  and  con- 
tracting authoritatively  with  other  states,  that  seems  sutiicient  to 
denominate  them  a  nation.  The  existence  of  a  state,  as  such,  draws 
after  it  these  general  rights. 

The  extent  of  boundaries,  or  distinct  dominions,  may  next  challenge 
our  attention :  for  these  limits  circumscribe  the  effect  of  municipal 
law :  by  their  largeness  they  add  to  the  public  power  apd  conveni- 
ence; and  where  they  are  unsettled,  give  occasion  to  unceasing 
hostilities. 

The  rights,  by  which  territories  are  appropriated  to  any  state,  are, 
occupancy,  conquest,  and  convention. 

Property,  exclusive  of  all  others,  over  things  external,  is  generally 
understood  to  be  a  right  introduced  by  civil  society:  by  which,  I 
apprehend,  is  meant  such  property  as  is  permanent,  transmissible,  and 
mav  subsist  abstractedly  from  present  and  immediate  occupation. 

f^uffendorf  seems  to  combat  this  opinion,  arguing  '*  that  all  sovereign 
princes  and  commonwealths  are  now  actually  in  a  state  of  nature, 
and  their  proprieties  are  not  determined  by  any  common  law  or  judge, 
but  solely  by  compact,  and  the  natural  means  of  acquisition ;  and  yet 
it  was  never  imagined,  that  princes  might  ravage  ot*  steal  from  one 
another,  without  incurring  the  guilt  of  rapine  and  theft.''t  But  we 
r  ^t"  -,  may  observe,  ♦that,  as  in  a  state  of  nature,  compact  is  of 
I-  '    J  no* force  except  as  between  the  contracting  parties;  so  a 

treaty  entered  into  by  separate  states,  gives  no  right  except  as  between 
themselves,  and  has  no  restraint  or  influence  upon  other  nations. 
Thus,  if  Spain  cedes  any  territory  to  France,  the  title,  as  between 
those  powers,  is  immediately  by  compact.  But  in  order  to  exclude 
other  nations,  the  anterior  right  so  conveyed  must  depend  on  occu- 
pancy or  conquest,  joined  to  continued  possession.  Now,  what  is  in 
my  present  possession  and  use,  cannot  be  invaded,  consistently  even' 
wiih  the  law  of  nature.  Constant  and  immediate  occupation  is,  indeed, 
a  necessary  ingredient  in  substantiating  the  title.  It  seems,  therefore, 
that  neither  inaividuals  in  a  state  of  nature,  nor  independent  states, 
are  at  all  capable  of  that  sort  of  ownership  or  dominion,  which  is  so 
much  the  subject  of  municipal  laws,  and  which  alone  I  'take  to  be 
meant,  when  it  is  asserted  that  property  is  a  creature  of  civil  society. 
'  As  to  contiguous  and  circumjacent  parts  of  the  ocean,  doubts  have 
been  entertained,  whether  they  are  subject  to  appropriation  by  the 
neighbouring  state,  or  to  any  peculiar  dominion.  The  san^e  divine 
grant  (says  rutTendjrf,;];)  which  first  gave  man  a  right  of  assumiag 

•  PfoL  Bdlbo.  c.  16.  +  R  VIII.  c.  i.  §  3.  IE  IV.  c  v.§5. 
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the  sovereignty  of  the  earth,  included  likewise  the  sea.  But  the  direct 
result  of  this  bounty  seems  rather  communion  of  right.  Necessity, 
indeed*  or  general  good,  might,  in  other  things,  justly  introduce  exclu* 
sire  property  or  dominion ;  but  the  nrain,  for  the  use  of  fishery  and 
navigation  (as  Yattel  observes),  is  inexhaustible.*  The  argument  of 
bar  learned  Selden  seems  to  be,  that  the  free  communion  of  the  sea 
is  permitted  only,  and  not  enjoined,  by  the  necessary  law  of  nations*! 
How  far  the  open  sea  can  be  thought  holden  in  unceasing  occupation 
(which  the  law  of  nature,  I  apprehend,  requires  to  form  an  exclusive 
title) ;  and  how  far  rights  of  hshery  and  navigation  are  mercBfacul^ 
tadSf  and  not  lost  by  disuse;  ♦has  been  debat^  by  very  r  ^|  ...  .. 
expert  antagonists.  All  agree  that  the  sea,  for  a  certain  ^  '^'  -I 
distance  from  the  coast*  may,  for  many  reasons,  be  justly  appropriated 
by  the  adjacent  state.  A  more  extensive  sovereignty  may  certainly 
be  conveyed  by  treaty,  so  far  as  the  contracting  nation^  are  concern- 
ed. We  may  also  truly  insist,  that  no  dominion  over  the  sea  is  sup- 
ported by  so  many  or  so  strong  reasons,  as  that  of  the  British  empire* 
It  has  been  jmmemorially  claimed  and  exercised,  signalised  with  vic- 
lories,  often  recognised,  ratified  by  treaties  of  general  notoriety,  and 
of  almost  general  acquiescence. 

The  conduct  of  nations  to  each  other,  as  mutually  hostile  or  pacific^ 
may  either  consist  in  a  reciprocation  of  good  offices  and  beneficial 
commerce,  or  rage  out  in  battles  and  devastation.  To  compose  dif- 
ferenoes,  and  to  preserve  and  improve  amity,  it  is  necessary  that 
nations  should  treat  with  each  other ;  which  must  be  done  by  public 
Hiinisters.  Thus  the  sacredness  of  ambassadors,  which  has  so  imme- 
morially  and  universally  obtained,  is  derived  from  its  essential  neces- 
sity to  the  common  benefit  of  mankind. 

They  may  have  diflerent  degrees  of  rank  and  precedence,  but  the 
more  substantial  rights  are  the  same,  of  all  those  who  are  lawful 
legates  from  one  independent  state  to  another :  this,  however,  does 
not  extend  to  consuls,  or  agents  of  commerce^ 

The  sacredness  of  public  ministers  includes  their  exemption  from  the 
civil  coercion  of  the  country  where  they  reside.  As  to  this  point  I  shall 
only  observe,  that  if  they  are  guilty  of  an  offence,  highly  criminal  in  its 
own  nature,  or  peculiarly  injurious  to  the  state  to  which  they  are  sent, 
they  and  their  papers  may,  consistently  with  the  law  of  nations,  be 
secured,  to  prevent  the  accomplishment  of  further  mischief:  though 
it  seems  botti  expedient  and  just,  in  no  case  to  proceed  to  a  municipal' 
sootence  on  their  crimes,  but  to  be  ^contented  with  remit-  p  ^..  ^ 
ting  them  and  their  accusation  to  the  power  that  gave  ^  J 

them  their  commission. 

Ambassadors  must  be  commissioned  by  the  supreme  magistrates, 
to  whom  the  civil  constitutions  of  each  country  mtrust  the  right  of 
making  peace  and  war,  and  of  treating  with  other  nations.  In  Britain, 
this  power  is  happily  lodged  in  the  king  or  queen  regnant,  of  the 
United  Kingdom.  The  actual  possession  and  exercise  of  royalty  is  x 
sufficient  to  authorise  the  ambassador's  credentials.  It  is  not  requisite 

*ai.  c.iziii.4981.  t  Mare aiomim. 

t  BftftNUf's  CMe,  Cm.  Temp.  383.  3  Burr.  1480, 1481,  cit  D/nk.  Qneit.  Publ.  lib.  iL 
c3. 
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that  ihe  state,  to  which  he  is  deputed,  should  pry  into  his  master's  title 
to  the  crown.  The  law  of  nations,  according  to  the  opinion  of  a  very 
acute  reasoner  on  the  subject,  pays  this  deference  to  a  king:  de  facto  ;♦ 
observing  herein  a  rule  simi^r  to  our  municipal  provision,  which 
exempts  from  the  imputation  of  treason  those  who  assist  the  reigning 
prince  or  act  by  his  command.f 

But  the  authority  graniing  the  commission  is  not  the  only  consid- 
eration. Objections  to  an  embassy  may  arise  from  the  unfitness  of 
the  person  employed;  and  whether  he  shall,  for  that  or  some  other 
reason,  be  refused  admittance,  depends  on  the  law  of  nations,  to  be 
judged  of  by  that  power  to  which  he  is  sent.  Thus,  if  a  traitor, 
attainted  by  our  laws,  should  be  deputed  as  a  public  legate  to  the 
British  court,  it  would  be  a  just  cause  fur  remanding  him  to  the  for- 
eign potentate,  who  should  so  contumeliously  insult  our  sovereign  and 
his  people;  although  it  might  not  be  advisable,  that  the  sentence  on 
the  criminal  should,  in  such  case,  be  carried  into  execution  :J  for  an 
ambassador,  before  he  is  publicly  allowed,  is,  from  the  necessity  of 
the  thing,  under  the  protection  of  the  law  of  nations.^ 

When  embassies,  and  the  mediation  of  neutral  powers,  fail  itf 
attempting  to  conciliate  exasperated  nations,  and  to  adjust  the  dis- 
puted rights  between  them,  ihere  is  no  jurisdiction  upon  earth  to 
which  they  can  appeal.  They  may,  indeed,  spontaneously  submit  to 
r  ^jjj  1  ♦the  arbitration  of  some  other  slate  ;||  but  that  is  voluntary 
L  J  and  occasional ;   if  it  be  declined,  or  fail,  the  resource  is 

war. 

This  violent  mode  of  seeking  justice  is  divided  into  the  less  or  more 
solemn.  The  former  consists  in  reprisals,  of  which  I  shall  treat  in 
another  pan  of  this  course  of  Lectures,  under  the  title  of  Captures  at 
Sea.H 

As  to  the  latter,  it  seems  universally  admitted,  that,  to  constitute  a 
just  and  solemn  war,  it  is  necessary  that  there  be  some  cause  of  coip- 
ulaint  highly  important  and  well-founded,**  that  satisfaction  should 
have  been  applied  for  in  vain ;  and  that  the  war  be  commenced  by 
the  authority  of  those  magistrates,  to  whom  that  charge  is  permitted 
by  the  respective  constitutions  of  the  belligerent  slates. 

To  these  conditions  it  has  usually  been  added,  as  another  previous 
requisite,  that  the  war  be  declared  in  form.  This  custom  was 
adhered  toby  ancient  nations ;  among  the  Romans  it  was  inviolablcrft 
and  it  is,  in  general,  much  regarded  by  modern  Europe.|||| 

The  reasons  assigned  for  its  observance  are,  to  show  that  the  war 
is  conducted  by  public  authority,  not  by  private  individuals ;  to  testify 
to  the  world  that  there  is  just  cause  of  taking  up  arms ;  and  to  serve 
as  a  last  menace  or  admonition  to  the  enemy  to  avoid  the  ensuing 

•  Bjnk.  2.  Qosst  Jor.  Pub.  L  ii.  c.  3. 

t  Sua.  11  Hen.  VII.  c  1.    1  H«L  P.  C.  61.    ToeL  Cr.  L.  399. 

t  Bynk.  Quest  lib.  u.  c  5.  §  VaU.  b.  i?.  i.  88. 

il  Vatt.  b.  li.  8.  329.  t  Lect  XXXV.  vul  ii.  421.  ••  Vmtt  b.  iii.  ••  51. 

ft  Cic.  dd  Off.  I.  i.  c  11.    The  words  **  nisi  quod  rcbns  rcpetitis  gcralur,"  I  soppoee, 
describe  a  war  of  reprisals,  and  show  Uie  antiquity  of  that  practice,  though  it  appears  to 
have  been  aAer wards  disoounicnanced  by  the  Uoinan  law.    From  a  passaffe  in  Folvbioft  ' 
lib.  ziii.  c.  3,  it  would  seeui  thai  Uie  Romans  were  the  only  people  of  antiqtuty  who  always 
declared  war  in  form.  |1||  See  inC  vol.  ii.  43a. 
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calamities,  by  doing  justice  and  reparation.*  Another  end  may  be 
proposed  by  it,  i^hich  is,  to  facilitate  the  terms  of  peace,  by  discrimi- 
nating  ihe  rage  of  unauthorised  violence  from  formal  and  approved 
hostilities.  Thus,  by.  the  treaty  of  Aix-la-Chapelle,  prizes  taken  before 
the  declaration  of  war  were  to  be  reslored.f  Ii  is  *plain,  r  ^i  •  i 
therefore^  the  declaration  of  war  was  of  use  and  benefit  in  •■  ■' 

terminating  the  disputes. 

On  the  other  hand,  Bynkershoek,  a  man  of  a  penetrating  and  origi- 
nal genius,  argues  very  ably  against  the  necessity  of  such  public  denun- 
ciaiion,  before  the  actual  commencement  of  hostilities,  as  not  abso- 
lutely required  by  the  law  of  nations,  though  it  may  be  the  part  of 
heroism  and  magnanimity.;];  That  celebrated  foreign  jurist,  however, 
admits,  that,  except  in  a  war  merely  defensive,  there  ought  indispen- 
sably to  precede  an  amicable  application  fq^r  redress,^  as  well  as. 
injury  sustained. 

But  the  Professor  Burlamaqui,  a  writer  of  the  most  humanely  moral 
principles,  surely  carries  his  sentiments^  to  the  romantic  height  of 
chivalry,  when  he  asserts,  that  we  ought  not  to  commit  hostilities 
immediately  on  declaring  war,  but  to  wait  so  long  at  least  as  we  can 
without  doing  ourselves  a  prejudice,  until  he  who  has-done  us  the 
wrongs  not  only  plainly  refuses  to  give  us  satisfaction,  but  has  put 
himselfin  a  condition  to  receive  us  with  bravery  and  resolution.|| 

To  this  I  shall  oppose  the  more  rational  opinions  of  the  author, 
whom  I  have  just  cited.  "  Post  indictionem  bona  hostium  vulgd  cap- 
iantur,  et  hostis  in  hostem  statim  rect^  agat,  si  pacta  non  obstent."1F 
The  Roman  lawyer  Tryphoninus. seems  to  go  farther.  He  affirms, 
^  in  pace  qui  pervenerunt  ad  alteros,  si  bellum  subito  exarsisset,  eorum- 
servi  efficiuntur,  apud  quos  jam  hosles.suo  facto  deprehenduntur."** 
But  prisoners  of  war  are  never  treated  by  European  nations  as  slaves; 
and  the  rigour  of  the  rule,  in  regard  to  the  persons  and  goods  of  ene- 
mies, found  in  a  hostile  country  at  the  commencement  of  a  war,  i& 
relaxed  often  by  mutual  stipulation,  and  oltener  by  the  voluntary 
clemency  of  sovereigns. 

It  is  said  to  have  been  determined  by  all  the  judges  *of  r  ^i  ••  n. 
England,  that  if  a  Frenchman  comes  into  this  country,  •■  J 

after  war  is  proclaimed  against  his  nation,  his  person  and  goods  may 
be  seized,  although  he  was  driven  here  by  a  tempest.  But  if  he 
arrived  before  the  proclamation,  his  person  and  goods  shall  be  safe.ff 
If  this  opinion  be  authentic,  it  shows  that  the  spontaneous  hospitality 
of  the  English  people,  to  a  certain  degree  at  least,  had  long  ago,  by 
continued  usage,  ripened  into  received  law. 

We  must  anoWy  such  seizures  from  unarmed  sojourners  have  very 
little  appearance  of  magnanimity.    Those  rights  of  war  and  con- 

•  Grot  b.  III.  c  ill.  s.  11.  Barb.  Com.  ibid.  Vatt.  b.  iii.  s.  51,  52.  Burl.  Pol.  Law,  p. 
rV.  c.  iv.  a.  16.  t  Vatt  b.  iii.  a.  56. 

I  Qnsat  i.  e.  9.  See  Bcck'a  Cominent  on  the  Law  of  NaiionK.  The  point  waa  much 
ihttuatd  in  the  late  war,  on  the  aeiziire  of  the  Daniah  fleet  at  Copenhagen  by  the  Britiah 
memment  }  Anon.  Ow.  45.    Rex  v.  Williamson,  1  Frecm.  41. 

|PoLUw,p.IV.c.iv.a.ia 

1  Bynk.  Qo99t  lib.  I.  c.  ii.  p.  14.  ed.  3.  Grot.  lib.  IIL  c.  iii  a.  13, 

••  Dig,  XLIX.  XV.  12. 

ft  Anuo.  Jenlu  201.    See  Anon.  Ow.  45.    Rez  y.  Williamaon,  1  Freem.  41. 


Digitized  by 


Google 


40  WOODDESSOll'ft  LEOTURfiS. 

quest,  where  there  has  been  preparation,  or  at  least  opportunity,  for 
defence,  are  more  honourable  spoils. 

ll  is  commonly  said,  however,  that  victory  in  an  unjust  war  can 
give  no  true  tiile  to  possessions,  because  all  the  right  of  making  war 
is  derived  from  the  justice  of  the  cause.*  Although  this  may  be  unde- 
niable, in  a  strict  moral  and  conscientious  light ;  it  is,  I  fear,  a  merely 
theoretical  principle,  and  can  have  little  etiect  on  the  ordinary  com- 
merce of  the  world.  For  who  is  competent  to  estimate  the  justice  of 
the  war?  CertAinly  it  belones  to  that  power,  which  is  constitution- 
ally  authorised  to  declare  nostilities.  Necessity,  therefore,  has 
established,  that  a  war  in  form  should  be  accounted  just  on  both  sides 
as  to  its  effects.t  Acquisitions  so  made,  are  reputed  valid  and  law- 
ful, without  reference  to  the  justice  of  the  cause,  which  is  supposed  to 
rest  in  the  consciences  of  sovereigns. 

It  must,  however,  be  remembered,  as  I  shall  repeat  on  a  future 
occasion,  that  the  voluntary  law  of  nations,  which  authorises  these 
rules  of  properly,  does  not  give  to  him,  whose  arms  are  unjust,  a 
genuine  right,  capable  of  disculpating  his  donduct,  and  acquitting  his 
private  conscience,  but  only  the  external  effects  of  a  law,  and  impun- 
ity among  men. 

r  ^1  ...  1  ♦We  are  not  to  imagine,  that,  even  in  time  of  open  hos- 
*•  "  -1  tilities,  all  national  rights  and  obligations  cease.J  **  Reg- 
ulus  ver6  non  debuit  conditiones  pactionesque  bellicas  et  hostiles  per- 
turbare  perjurio.  Cum  justo  enim  et  legitime  hosie  res  gerebatur : 
adversus  quem  et  totum  jus  feciale,  et  multa  sunt  jura  copnmunia."§ 
Both  the  necessary  and  voluntary  law  of  nations  have  effect  in  war, 
which,  among  civilised  states,  is  never  allowed  to  rage  with  unlimited 
and  untempered  fierceness.  Thus  it  seems  established,  that  heralds, 
and  all  who  come  to  offer  terms  of  truce  and  accommodation,,  are 
sacred  and  inviolable  ;||  and  that  captives  cannot  justly  be  slain,  or 
otherwise  punished,  for  their  brave  defenccIT 

Yet  conquest  has  sometimes  been  pushed  to  such  extremity,  as  to 
end  in  the  final  deletion  of  the  vanquished  state.  This  was  the  fate 
of  Carthage.  The  Digests  acquaint  us  that  a  plough  was  brought 
into  that  city  ;**  by  which  solemnity  it  ceased  to  be  a  state,  and  to  be 
any  longer  capable,  in  a  collective  view  of  its  inhabitants,  of  social 
rights. 

What  may  possibly  lead  to  such  catastrophe,  is,  that  nations  fre- 
quently continue  war,  from  a  fear  of  makipg  the  first  advances  to 
accommodation.  In  any  case,  there  can  hardly  he  a  more  beneficent 
or  glorious  office  than  that  of  reconciling  belligerent  powers  as  a 
common  mediator.ff  It  may,  indeed,  require  great  prudence  and 
dexterity,  as  well  as  uprightness  of  intention.  But  it  is  an  indispen- 
sable moral  duty,  on  those  sovereigns  and  states  who  are  possessed 
of  the  means  of  succeeding  in  it. 

*  Tatt  b.  iii.  a.  183. 

t  Vau.  b.  iii.  a.  40. 190. 205. 308. 239.  Grot  b.  III.  c.  ti.  a.  3.  Barl.  Pol.  Uw,  p.  IV. 
c.  vii.  1. 13. 14. 

X  Grot.  Prolegom.  s.  35,  36.    Sunt  et  belli  ticnt  ct  pacii  jura. 

^  Cic.  dc  Off.  1  iii.  H  Vatt  b.  iv.  a.  b7.  t  Ibid.  b.  iU.  a.  147. 

*•  Dig.  VII.  iv.  31.    See  Off.  lib.  i.  c.  U. 

ft  Valt  b.  iL  a.  338,  and  b.  i?.  a.  17. 
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The  mediator  is  not  the  guarantee  of  a  treaty,  because  he  has 
brought  it  to  a  conclusion.    Thi?  is  an  engagement  of  too  great 
moment  to  charge  him  with,  except  by  his  express  stipulation.     He  ' 
is  rewarded,  not  only  with  the  satisfaction  and  renown  of  r    ^j  .       ^ 
10  meritorious  an  ^exploit,  but  with  the  increase  of  his  ^  •■ 

domestic  advantages  and  security.    For  when  the  flames  of  war  are 
kiodledy  who  can  prescribe  limits  to  the  danger  and  the  ruin  t 

A  subsisting  war  between  two  or  more  nations,  may  lawfully  form 
i  restraint  on  the  conduct  of  other  states.  I  have  before  used  the 
expression  of  neutral  powers.  Those  monarchies  and  states,  who 
would  be  thought  to  preserve  neutrality,  are  prohibited  by  the  law  of 
nations  from  assisting  either  of  the  contenders,  to  the  immediate  det- 
ria)ent  of  their  known  enemies. 

Such  undue  assistance  is  most  commonly  afforded  by  contraband 
commerce;  which  includes  all  such  articles  as  are  apt  instruments 
of  war,  when  they  are  transported  from  the  supposed  neutral  to  the 
belligerent  country,  and  without  being  manufactured  into  a  different 
form,  notwithstanding  they  may  be  of  use  or  ornament  in  times  of 
public  peace.*  Such  intercourse,  indeed,  is,  by  many  European 
treaties,  laid  under  specified  restraints.  But  reason  suggests  the  reg- 
ulation above  advanced,  as  part  of  the  universal  law  of  nations. 

War  is  only  permitted.  It  is  not  the  natural  state  of  nations.  The 
restoration  of  peace  reduces  them  to  their  proper  relation  to  each 
other,  which  is  that  of  amity  and  benovolence.f 

Thus  I  have  endeavoured  to  delineate  some  of  theprincipal  mat* 
ters,  with  which  the  law  of  nations  is  conversant.  To  gain  a  com* 
prehensive  knowledge  of  that  law,  and  to  cultivate  a  reverence  for 
its  precepts*  is  worthy  of  the  greatest  minds.  It  is  a  study  rich  in 
delight,  inestimable  in  importance,  and  which  has  for  its  object,  the 
peace,  the  happiness,  and  the  honour  of  mankind. 

•  Bynk.  Qoeit  i.  c  10.  t  Puff.  l>.  VIII.  e.  vi.  t.  3. 


♦LECTURE  V.  [    •Ixv    ] 

or  THE  LAW  OP  ENGLAND,  IN  A  GENERAL  VIEW,  AND  WITH  RESPECT  TO  THE 
VARIOUS  SOURCES  FROM  WHICH  IT  HAS  BEEN  DERIVED. 

"  Malta  diet  Tariusqae  iahw  maUibilii  Bbvi 
ReUulit  in  melius.  Virg.  Ma,  zi.  436. 

U  the  former  Lectures  I  have  endeavoured  to  explain  the  funda- 
meatal  principles  of  universal  jurisprudence  and  civil  government,  so 
far  as  1  judged  them  a  necessary,  or  at  least  a  proper,  introduction 
10  the  study  in  which  we  are  engaged ;  and  have  mentioned  such 
mailers  as  appeared  most  worlhy  of  observation,  respecting,  first,  the 
laws  of  man's  nature ;  secondly,  those  of  positive  institution,  gener- 
ally considered ;  thirdly,  those  which  establish  the  several  species  of 
loagistracy,  or  different  kinds  of  dominion,  exercised  in  a  common- 
wealth; and  lastly,  those  which  regulate  the  conduct  of  nations  to 
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each  other.  I  propose  now,  after  the  brief  discussion  of  these  prelim- 
inary doctrines,  to  take,  as  it  werd,  a  general  and  distinct  prospect  of 
the  laws  of  England,  before  we  descend  to  examine  the  particular 
objects  about  us  with  more  exact  attention. 

The  natural  law,  investigated  by  the  due  exercise  of  the  human 
faculties,  and  the  Divine  will,  as  it  is  expressly  revealed,  (both  of 
which  we  contemplated  in  the  first  Lecture,)  are  the  most  stable  and 
essential  grounds,  the  immutable  parts,  of  the  laws  of  England. 
Where  the  positive  laws  are  silent,  all  courts  must  determine  on 
maxims  of  natural  justice  dictated  by  reason ;  that  is,  according  to 
the  law  of  nature.*  The  necessity  of  recurring  to  primary  principles 
of  right  and  wrong  is  avoided,  where  the  municipal  institutions  are 
r  ♦]  V*  1  ^'^P''®^^ »  '^  '^  ^^^^' '"  general,  concluded,  thai  thiey  ♦are 
L  *  '  J  founded  on  the  law  of  nature,  or  contain  nothing  repug- 
nant to  it. 

The  other  sources,  from  which  our  Englinh  laws  have  been  derived, 
it  is  now  my  intention  briefly  to  consider. 

The  laws  of  England  are  esteemed  by  Fortescue,  chief  justice  and 
chancellor  to  King  Henry  VI.,  and  of  much  ability  and  knowledge 
for  that  age,  to  be  of  earlier  antiquity  than  those  of  Rome  or  Venice, 
and  to  have  remained  unchanged  through  all  the  revolutions  of 
empire  to  which  this  country  hath  been  subjected.f  It  does  not 
appear  from  whence  the  learned  judge  could  derive  this  opinion, 
except  from  a  patriotic  zeal  for  our  municipal  institutions;  but  it  has 
too  much  appearance  of  partiality  and  prepossession.  Indeed,  the 
similarity  of  our  idiom  to  the  Greek,  as  well  as  other  inducements, 
have  persuaded  some  men  to  believe,  that  the  inhabitants  of  the  west- 
em  extremity  of  our  island  were  civilised,  and  acquainted  with  com- 
merce, in  a  very  remote  age.  Yet  if  we  consider,  on  the  other  hand, 
the  barbarous  state  of  this  country,  when  it  was  first  visited  with  an 
armed  force  by  the  Romans,  and  the  length  of  time  which  that  peo- 
ple exercised  dominion  here,  we  must  suppose  that  very  few,  if  any, 
of  our  general  customs  are  of  a  British  extraction,  anteeedeut  to  that 
invasion. 

The  Roman  jurisprudence  flourished  in  this  island  for  the  space  of 
about  360  years,  from  the  reign  of  Claudius  to  that  of  Honorius ;  dur- 
ing which  time,  some  of  the  most  eminent  of  the  lawyers,^  whose 
opmions  and  decisions  are  collected  in  the  body  of  the  imperial  civil 
law,  as  particularly  Paulus,  Ulpian,  and  Papinian,  sat  in  judgment 
here,  and  distributed  justice,  conformably  to  their  discipline,  to  the 
f  #]-«::  -1  inhabitants.  At  the  close  of  this  period,  it  is  not  very 
^  J  probable  that  any  ♦other  rule  of  determination  should  be 

often  referred  to,  or  be  much  regarded,  besides  the  laws  of  Rome. 
The  interest  and  inclination  of  the  Roman  magistrates  in  Britain  dis- 
posed them,  and  power  enabled  them,  to  fix  the  imperial  constitution 
with  rooted  stability  in  this  dependent  country,  while  the  spirit  of 
the  natives  is  represented  as  too  much  broken  to  defeat  or  resist  such 

•  Jenk.97.117. 

t  Fort  de  Laud.  Le^.  AngL  c  17.  Soe  Wjnne*!  Eonom.  p.  469.  5th  ed.  Hall  Mid. 
A  (fen,  Tol.  ii.  p.  465,  3d  ed. 

i  Straban*8  Preface  to  DomaOt  Civil  Law,  p.  xiii.  Seld.  Diss,  ad  Fletam.  Burr.  Ant 
But.  p.  28, 4th  en. 
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a  deago,  even  supposing  the  two  systems  (if  there  was  then  any  reg- 
ular system  of  British  laws)  could,  in  real  excellence,  have  bdrne  any 
competkion. 

If  it  be  objected,  that  the  laws  even  of  a  prostrate  and  subdued 
eountry  do  not  easily  give  place  to  those  introduced  by  the  conquer- 
ors; this  may  be  true,  if  a  short  period  is  expected  to  accomplish  the 
alteration ;  but  such  a  space  as  above  limited,  seems  fully  sufficient 
almost  wholly  to  establish  the  Roman  jurisprudence  among  a  people 
in  such  circumstances  as  I  have  alluded  to,  and  who  cannot  reason- 
abiv  be  supposed  to  have  had  any  authentic  code,  any  written  memo^ 
rials  of  municipal  polity. 

The  refined  systems  of  those,  who  were  philosophers  as  welf  as 
jurists,  was  afterwards  shattered  and  overthrown  by  the  successful 
invasions  of  the  Saxons,  and  the  consequent  prevalence  of  their  cus- 
toms;,  which,  however,  appear  in  the  succeeding  ages  to  have 
strongly  engaged  the  national  partiality  in  their  favour,  and  are  con- 
sidered as  still  one  great  basis  of  our  laws.  The  vernacular  language 
sustained  as  great  a  revolution ;  in  which,  compounded  as  it  is  tLe 
Saxon  dialect,!  believe,  at  this  day,  both  in  idiom  and  pronunciation, 
has  the  predominance,*  especially  among  all  those  employed  in  hus- 
bandry, and  living  remote  from  considerable  towns.  So  that  history 
can  hardly  parallel  a  nation  so  metamorphosed ;  which  must  be 
ascribed  to  the  numerous  hosts,  and  wide  dispersion,  of  those  victo- 
rious emigrants^;  and  the  memory  of  which  is  strikingly  preserved 
♦in  Wales,  where  the  word  Saxon  is  still  used  to  signify  r  #i-„—  -i 
the  English  tongue  and  people.  \      ^  J 

The  Saxon  institutions  were  necessarily  interspersed  with  some 
few  Danish  usages;  Little,  however,  of  our  legal  polity  is  derived 
from  that  source;  for  the  number  of  those  invaders  was  fewer,  their 
conquest  less  complete,  and  their  dominion  of  shorter  continuance. 
Nor  should  we  here  omit  to  pay  the  tribute  of  praise  and  admiration 
to  the  venerable  Alfred ;  who,  though  at  times  triumphant  in  the 
field,  had  a  more  undoubted  superiority  in  the  peaceable  affairs  of 
government,  and  in  the  defence  of  that  political  fabric,  which,  in  his 
time,  and  by  his  care,  is  thought  to  have  been  reared  on  a  plan  of 
harmonious  symmetry  and  beautiful  proportion. 

But  the  most  sudden  innovation  that  ever,  perhaps,  was  made  In 
the  laws  of  this  country,  was  that  which  was  accomplished  under 
our  first  Norman  monarch.  By  what  avowed  authority  this  change 
was  effected,  is  best  seen  in  Sir  Martin  Wright's  Introduction  to  the 
Law  of  Tenures,  throughout  that  judicious  performance.!  But  I 
shall  here  cursorily  remark,  that  this  was  the  date  of  transplanting 
the  feudal  law  into  England  as  a  general  authoritative  system. 
Whether  any  strictly  feudal  principles  had  before  prevailed,  is  a  dis- 
putable point ;  but  something  similar  was  certainly  in  practice.^ 

The  feudal  law  itself  much  varied  in  different  ages,  being  of  indefi- 
aite  antiquity,  and  in  established  use  among  the  Northern  warriors, 

*See  thifl  opinion  maintatned  in  a  very  ingeniooi  treatise  by  Mr.  Peg^  Aneciotea  oftha 
Ko^ish  Langoa^  1803.  1844. 
t  See  also  Reeve's  Hist,  of  L.iw,  vol.  i.  b.  ii. 
t  Craig,  Jiir.  Feed.  1.  i.  dieg.  7.    Spelm.  de  Feud,  passim. 
OOTOBBR,   1842.— E 
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when  they  first  deluged  the  Roman  empke  wkh  their  victorious  mul* 
titudes.  Its  essential  and  unchanged  character  is  to  constitute  and 
define  the  relation  of  lord  and  vassal ;  of  the  lord,  wrho  is  supposed  to 
be  the  ultimate  proprietor  of  the  ^vhole  territory  or  kingdom ;  and 
of  the  vassal,  who,  in  consideration  of  lands  granted  to  him,  is  bound 
to  perform  military  service,  and  to  render  homage  and  reverence  to 
r  *1  '  1  ^^^  f^tidal  superior.  The  variations  in  this  polity  nneant 
L  '^^^  J  «(o  be  alluded  to,  respect  the  permanency  of  the  tenant*^ 
estate  on  the  one  hand,  which  gradually  grew  more  firm  and  durable ; 
and  the  condition  of  his  tenure  on  the  other,  which  progressively 
became  more  multiform  and  oppressive.  Thus,  a  whole  kingdom 
was  holden  (a  Word  here  used  in  a  technical  acceptation)  on  certain 
terms  and  conditions,  with  an  acknowledgment  of  reverence  due  to 
the  liege  lord,  and  of  his  pre-eminent  dominion  in  the  lands.  The 
actual  occupier  or  tiller  oif  the  soil  very  rarelv*  if  ever,  held  of  the 
sovereign  himself,  but  of  some  intermediate  lord ;  who  in  his  turn 
was  a  vassal,  and  owed  homage  to  one,  whose  dominion  was  nu>re 
extensive,  and  who  was  proportionably  higher  in  military  rank  and 
dignity. 

The  feudal  law  was  first  authentically  reduced  into  writing  by 
"Command  of  the  Emperor  Frederic*  That  prince  caused  Obertus 
and  Gerardus,  anno  Christi  1152,  to  compile,  out  of  the  various  cus- 
toms prevailing  in  difierent  regions  and  cities,  a  regular  code,  which« 
under  the  title  of  **  Feudorum  Consuetudines,"  we  now  find  subjoined 
to  the  Corpus  Juris  Civilis,  by  a  discordant  kind  of  alliance. 

But  long  before  this  authoritative  collection  appeared  in  the  world* 
the  spirit  and  essential  characteristic  of  the  feudal  system  had  spread, 
wherever  the  Northern  invaders  came, and  conquered,  and  not  in  our 
parts  of  Europe  only,  but  also  in  the  southern  and  eastern  extremi- 
ties; and  though  the  name  was  wanting,  the  same  idea  of  military 
subordination,  in  respect  to  the  tenure  of  land,  was  established  among 
the  Turks.f  Such  and  so  extensive  was  the  change  wrought  by 
those  who  triumphed  over  the  ruins  of  the  empire,  and  exiled  tlie 
genuine  institutions  and  manners  of  the  Roman  state. 

The  introduction  of  the  feudal  law  in  England,  admitted  under  the 
pretext  of  putting  the  nation  into  a  posture  of  warlike  defence,  was 
r  #1  -1  the  occasion  (as  has  been  •frequently  remarked)  of  con- 
*•  J  sequences  not  foreseen  by  those,  whose  consent  was  to 

that  end  sought  and  obtained ;  I  mean  of  that  national  synod,  or 
parliament,;];  which  was  convened  for  that  important  purpose.  From 
the  use  of  a  few  feudal  expressions,§  probably  little  understood  by 
these  legislators,  inferences  were  drawn  tending  to  aggrandise  each 
feudal  superior,  and  in  particular  to  advance  the  prerogatives  of  the 
crown.  But  I  think  it  unnecessary  to  treat  more. minutely  of  this 
polity,  more  especially  as  it  has  been  the  subject  of  several  systemat- 
ical compilations. 

As  to  what  1  have  just  alluded  to,  the  augmentation  of  regal  power, 

*  Cr&i^.  Jur.  Feud.  1.  i.  dic^r.  6.    Clirouol.  ap.  Corp.  Jar.  Civ.  Seld.  Diss,  ad  Fletam. 
t  Craig,  J  or.  Feud.  I.  i.  diejf.  4. 
t  Sir  iM.  Hale,  Hist.  Com.  Law,  c.  5. 

§  Secundum  quod  nobis  tie  Icodis  et  ter.cmcntis  suis  fucere  debent  See  Reeve's  Hist. 
£n^.  Law,  vol.  i.  p.  36. 
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ii  mny  here  be  observed,  that  we  find  little,  if  any,  traces  of  attempts 
made,  or  ideas  conceived,  of  this  kind,  while  any  Anglo-Saxon  prince 
was  on  the  throne.  It  may,  perhaps^  be  answered,  that  the  history 
of  those  times  is  involved  in  much  obscurity.  Yet  it  is  not  doubted» 
bm  that  we  then  had  a  formed  constitution,  natioual  councils,  and 
provincial  magisirates.  None  of  those  princes  is  distinguished  for 
attempting  any  despotical  encroachments ;  and  we  may  reasonably 
infer,  that,  in  ibeir  times,  the  legal  liberty  of  the  subject  wos  more 
extensive  and  more  secure  than  under  their  Norman  successors; 
although  one  of  them,  indeed,  King  Henry  I.,  made  some  advances 
towards  restoring  the  pristine  laws  and  constirutioo- 

About  the  close  of  the  last  mentioned  prince's  reign,  there  appeared 
b  Europe  a  studious  and  spirited  affection  for  the  Iloman  civil  laws  ; 
which*  since  their  extermination,  together  With  the  imperial  legions, 
out  of  Britaih,  had  been  successively  digested  into  the  Theodosian 
and  Justinian  Codes ;  and  which,  within  the  same  period,  had  at 
intervals  revived  in^some  oountrieis,  thotlgfa  very  little,  if  at  all,  known 
or  attended  to  in  our  own.*  They  were  now  cultivated  even  here 
with  some  regard  ;t  •being  admitted,  in  a  very  imperfect  r  ^i  .  n 
^ree  inde^,  to  a  sort  of  jta  postiinUmi^  thouch  thev  ^  •' 

were  not  suffered  to  invade  or  influence  the  freedom  of  our  political 
constitution.;];  But,  in  other  matters,  our  jurisprudence  again  turned 
tbeir  aspect  to  the  laws  of  Rome. 

King  Stephen,  it  is  true,  forbade  his  subject  from  having  cer- 
tain laws,  imported  from  Italy,  in  their  custody.  Whether  the 
inhibition  was  levelled  (as  Sir  William  Blackstone  thinks)  against  the 
Cassarean  C<Kie,§  or  (according  to  the  opinion  of  Seldenjj  and  othersIF) 
against  the  Papal  decrees  then  first  imported  hither,  it  was  soon 
revoked  or  los4  its  validity;  lor  we  are  told  by  a  monkish  historian, 
**  eo  magis  legis  virtus  invaluit,  qu6  amplius  earn  nitebatur  impietas 
infirmare.**** 

After  a  .little  familiarity  with  the  Roman  civillaws,  particularly 
those  contained  in  the  Digests,  the  critical  reader,  I  thin^  cannot  but 
admire  the  precision,  brevity  and  elegance  with  which  they  are 
expressed.  Several  maxims,  conveyed  in  general  terms,  and  recei- 
ved as  part  of  our  immemorial  common  law,  flowed  perhaps  from 
this  sourccff  I  have  before  quoted  rules  for  the  inter-  r  ♦i^«««  •• 
preting  ♦of  laws,  which  seems  evidently  taken  from  the  '^  "    -^ 

*  S^ld.  Dbt.  ad  Fletam. 

t  Not  in  deference  to  anj  imperial  anthority,  or  from  their  oniversal  reception  elsewhere, 
bai  iroio  tbeir  own  iutrtnsic  worth.  The  airength  which  the  canon,  or  imperial  laws,  baye 
obtained  in  this  kingdom,  is  becautie  they  have  iM3en  admitted  either  by  consent  of  parlia- 
roeuC,  and  so  are  part  of  the  statute  law,  or  else  by  immemorial  usage  and  custom  in  some 
particular  cases.  Hale,  Hist  C.  L.  cb.  2.  Stralian,  Fre£  Domat. 
t  Seld.  Diaa.  ad  FIctam. 

§  Comm.  Introd.  s.  1.  |1  Jan.  1.  ii.  s.  43.  T  Dav.  70  a.  Co.  Pref.  a  Report 

*•  Seld.  Diss,  ad  FIctam,  c  vii.  s.  6.  Joan.  Sarisb.  1. 8.  c.  22.  ib.  cit 
ft  Some  of  the  maxims  which  the  Law  of  England  seems  to  have  copied  from  the  civil- 
ians are  he^  subjoined :  Summa  est  ratio  que  pro  religione  facit,  Dig.  XL  vii.  43.  Ca  Ln. 
3 It  a.  Magdalen  College  case,  11  Co.  7U  b.  Slade  v.  Drake,  Hob.  295.  Attorney  Gen. 
▼.  Combe,  2  Ch.  C.  1 8. .  Wing.  Max.  3.  Incivile  est,  nisi  tota  lege  perspecta  de  aliqoa  parte, 
jodicare.  Dig.  1.  iii.  24.  Stokley  y.  Butler,  Hob.  171.  Legam  utilem  reipubliciD  adjuvan. 
dam  interprctatiode,  dig.  XXXV.  i.  64. 1.  Jenk.  cent  21,  and  see  Co.  Ls.  24.  bi  Privatorum. 
convontio  jari  publico  noo  derogat.  Dig.  L.  xvil45.  l.Co.  Ln.  166  a.Butt*s  case,  7  Co.  102. 
ed.  Wiis.  Beaumont's  case,  9  Co.  141  b.  Quod  contra  rationem  juris  est,  noo  est  produoendem 
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civilians.  Thus,  also,  our  legal  apophthegm,  That  no  man  ;hall  take 
advantage  of  his  own  wrong,  appears  but  a  translation  of  the  language 
of  Ulpian :  "  Nemo  ex  suo  delicto  meliorem  suam  conditionem  facere 
potest."*  Some  of  our  earliest  judicial  writers,  particularly  Bracton 
and  Thornton  have  transcribed  considerable  passages  from  the 
Roman  collections.!  This  they  did,  according  to  SeJdeu's  opinion, 
not  because  they  thought  any  foreign  code  could  bind  the  subjects  of 
this  realm,  but  in  order  that,  where  the  laws  of  England  were  silent, 
r  •Ixx*"  1  ^^^y  weight  *confirm  their  own  problematical  or  conjec- 
■-  "^   J  tural  positions  of  natural  reason,  by  the  doctrines  of  the 

civilians,  or,  where  both  laws  were  consonant  to  each  other,  might 
by  such  citation  illustrate  and  explain  our  municipal  institutions.  The 
same  very  learned  antiquarian  mentions  three  instances,  in  which 
arguments  taken  from  the  Roman  laws  were  used  in  our  ordinary 
courts  of  justice:]:  first  to  mark  and  establish  the  distinction  between 

ad  coofequentiaf ,  Digr*  L  iii.  14.  Di^.  L.  xviu  1 41.  Adod.  13  Co.  75.  Bte.  An;.  Sei.  lib.  Tiii. 
App.  U.  Nemo  poteit  plw  jarii  ad  anom  trentierre,  qoain  ipse  babet,  Dig.  L.  XTii.  54.  Co. 
Ln.  309  b.  Optima  est  legum  interpres  conauetudo,  Dig.  I.  iii.  .37. 2  Inst  l8.  4.  Inst  75. 
In  posnalibus  caosis  benignius  interpretandum  est.  Dig.  L.  xvii.  155. 3.  PJowd.  86  b.  134. 
a.  2  Hal.  P.  C.  365.  Eiberedationoa  non  adniTande,  Dig.  XXXVIIL  u.  19.  8ce  OouteU 
T.  Mohun,  Gilb.  41.  Simpson  ▼.  Hornbj,  Pr.  Ch.  440.  453.  GUb.  1 15.  Pigot  v.  Feniioe, 
Com.  354.  In  the  following,  a  strong  resemblance  may  be  traced :  In  pari  cansa  possessor 
potior  esse  debet,  Diir.  L.  xril  138.  In  pari  delicto  porlior  est  conditio  possidentis,  Thistle- 
wpod  V.  Cracroft,  1  Man.  and  Set.  501 ;  and  see  3  Inst.  391.  Jenk.  113.  c  36.  Hob.  103. 
199.  OE  Ex.  143.  Nihil  tarn  natnrale  est,  quam  co  genere  quidque  dissolvere  quo  ooUi* 
gatnm  est.  Dig.  L.  xvii.  35.  Nihil  tarn  conveniens  est  nuturali  sequitati,  qnum  onumquod- 
quedissolvi  eo  ligamine  quo  ligatum  est,  Bract.  II.  fo.  18.  3  Inst.  360.  573.  Rutland'^ 
case,  5  Co.  36.  b.  Cui  jurisdictio  data  est,  ea  quoque  concessa  esse  videntnr  sine  qoibiia 
juriadictio  explicari  non  potuit,  Dig.  II.  L  3,  seems  the  same  in  effect  with,  Quando 
Tex  aliqoid  alioui  concedit,  ooncedere  videtur  id,  sine  quo  res  ipsa  esse  non  potest, 
Franklin*8  case,  5  Co.  17.  Lifford*8  case,  11  Co.  35  a.;  and,  Quod  ab  initio  vitiosum 
cfet,  non  potest  tractn  temporis  convalescere,  Dig.  L.  xvii.  29.  See  Dig.  L.  xvii.  310 ;  with. 
Quod  ab  initio  non  valet,  tractn  temporis  non  convalesoet,  Ca  Ln.  35  a.  Bockler'a  oaM,  3 
Co.  55  b.  Vernon's  case,  4  Ca  3  b.  Drory's  case,  4  Co.  90  a.  Jenk.  373.  c.  91.  In  eo 
quod  plus  est,  semper  inest  et  minus.  Dig.  L  xvii.  110,  seems  only  a  more  elegant  veraion 
of^  Omnc  mojus  continet  in  se  minus.  Co.  Ln.  53  b.  Wade's  case,  5  Co.  115  b.  Nihil 
tarn  conveniens  est  nalurali  aequitati,  quam  voluntatem  domini  volentis  rem  auan  in 
alinm  transferre  ratam  baberi,  Inst  II.  L  40.  Bract  fo.  la  1  Co.  100.  Orones  licentiam 
habere  his  que  prose  Introduota  aunt  renunciare, Cod.  l.iii.  39, seems  identical  with  Quili- 
bet  renunciare  potest  juri  pro  se  introductu,  Co.  Ln.  166  a.  2  Inst  183.  QihkI  semol  meum 
est,  amplius  mcum  esse  non  potest,  Co.  Ln.  49  b.  See  Inst  1.  xx.  10.  Cmnus  ratibbitio 
retrotrahitur  et  roaodato  lequiparatur,  Co.  Ln.  307.  a.  In  maleficio  ratihibitio  matidalo 
nquiparatur.  Dig.  L  xvii.  153. 3.  The  rule  that  every  man's  house  is  his  caatle,  Fost  Cr. 
li.  disc.  ii.  ch.  8.  s  19, 30.  Lee  v.  Gansell,  Cowp.  6.,  may  be,  as  Mr.  Spence  observes  in  his 
Treatise  on  the  Civil  Law,  borrowed  fromithe  Digest  Domos  tutissimum  cuique  refugium  et 
receptaculum  idcoque  nullum  de  domo  sua  in  jus  vocari  licere,  Dig.  II.  iv.  18. 

»  Dig.  L.  t  xvii.  134. 1.  3  Inst  713. 

t  Fleta  and  Bracton,  and  the  most  ancient  of  oor  writers,  would  look  very  bare  if  every 
Roman  lawyer  should  pluck  away  his  feathers.  Wood,  Inst  Civ.  Law.  And  his  eonclu- 
sion  is,  great  part  of  the  civil  law  is  pert  of  the  law  of  England,  and  interwoven  with  it. 
So  Glanville,  and  the  Regiam  Mageslatem,  which  run.  Sir  H.  Spelman  says,  Feuda,  c  14, 
paribus  vestigiis,  and  oftentimes  totidem  verbis  iisdem  paragraphia,  both  commence  with  a 
proem  which  is  a  close  copy  of  the  preface  to  the  Institutes.  But  though  the  Roman  col- 
umn is  discernible  in  the  capitol  of  the  English  law,  it  would  be  preposterous  to  attempt* 
ha  Wood  and  othera  have  done,  to  reduce  the  structure,  in  all  particulars,  to  the  method  of 
the  Institutes,  though  in  itself  one  of  great  precision  and  elegance.  The  foundation  of  our 
law  wos  laid  by  oor  German  ancestors,  built  upon  and  polished  by  materials  from  the  canon 
and  civil  law.    S|)elm.  Terms,  c.  8. 

t  Sold.  Diss,  od  Flet  c.  viii.  «.  .3.  Works,  vol.  3  pp.  1 100. 1101.  But  the  iostancea  cited 
are  rather  coincidences  noted  by  tlie  compiler  or  annotator  on  the  Year-books  of  the  time, 
(Edw.  II.)than  arguments  used  at  the  bar.  They  are  not  noticed  in  the  printed  Year.booka 
df  that  period. 
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a  natural  and  civil  death,  called  by  the  civilians  media  capitis  dimi- 
natio,t  as  of  a  prior  deprived  of  his  priory ;  secondly, J  to  prove, 
that  where  no  time  is  mentioned  for  the  payment  of  money,  it  shall 
be  doe  from  the  delivery  of  the  instrument  ;§  and  lastly,  to  show,  that 
unreasonable  customs,  which  have  manifestly  crept  in,  **  errore  pf i- 
mikm,"  ought;  notwithstanding  their  duration,  to  be  abolished.jj  Such 
ancient  examples  of  practical  English  lawyers  borrowing  from  the 
civilians,  are,  I  believe  extremely  rare ;  but  in  more  modern  times, 
since  the  business  of  the  Chancery  has  become  so  diffusive,  the  advo- 
cates and  judges  in  that  court  have  frequently  and  unreservedly  resorted 
for  arguments  and  illustrations  both  to  the  text  and  comment  of  the 
Roman  civil  law.1I 

The  three  kinds  of  laws,  which  I  have  mentioned  as  obtaining  force 
in  England,  the  Saxon,  the  Feudal,  •and  Roman  systems,  r  «j  •  -i 
exert  the  remains  of  their  influence  on  very  distinct  sub-  ^  xxiv  j 
jects.  The  frame  of  our  whole  constitution,  the  trial  by  jury,  and 
many  received  doctrines  respecting  crimes  and  punishments,  may  be 
considered  as  of  Anglo-Saxon  origin:  much  of  the  law  concerning 
landed  estates  depends  on  feudal  principles :  and  in  contracts  affecting 
personal  property,  even  our  legal  judicatures  (as  distinguished  from 
those  of  equity)  have  been  long  acquainted  with  the  use  of  the 
Roman  institutions;*  in  which  branch  it  was' not  to  be  expected 
that  our  municipal  jurists  could  carelessly  overlook  such  useful 
compilations,  or  shut  their  eyes  against  the  light  to  be  received 
from  thence  in  illustrating  these  subjects,  and  forming  their  de- 
cisions. It  was  surely  prudent  to  use  these  declaratory  expo- 
sitions of  the  rules  of  natural  justice  confirmed,  by  so  much 
learning  and  experience,  wherever  our  tribunals  could  find  no  partic- 
ular principle  of  precedent  to  guide  them,  among  the  traditionary 
maxims  or  forensic  annals  of  our  own  country. 

1  shall  next  speak  of  canon  law,  and  show  how  differently  that 
expression  may  be  used ;  which  will  open  an  analytical  view  of  the 
ecclesiastical  polity  of  this  kingdom. 

Jus  canonicum  is  generally  explained  by  Lyndwood  to  be  "  ab 
ecclesi&  seu  viris  ecclesiasticis  constiiuium."t  But  let  us  be  more 
particular  in  our  inquiries.    Our  ecclesiastical  polity  is  not  only  dis- 

f  loft  I.  z?i.  3.  i  Fiti.  Ab.  Trespass,  370. 

§  Di|r.  L.  xTiL  14,  which  in  with  a  little  qaaUfioation,  the  law  oftliis  country  at  preeent^ 
Palmer  v.  Mozon,  2  Mao.  6l  SeL  50. 

II  Dig.  L.  iii.  39. 

T  Upon  qoestions  arising  on  wills  of  personal  estate,  Anon.  I  P.  W.  367.  Cook  v.  Oalu 
ley,  ibid.  304.  the  degrees  of  proximity  under  the  statute  ofdtslributiond,  Mentney  v^  Pelty^ 
Pr.  Ch.  593.  Allen  v.  Hiil,Gilb.  R.  265.  legacies,  Milner  v.  Milner,  1  Ve«.  IQ6.  Atkins  v. 
Hin,  Cfiwp^  387.  Cartwright  ▼.  Cartwright,  Inf.  vol.  iii.  App.  p.  xi.  Haiistin  v.  Graham,  6 
Vce.  343.  donations  mortis  causa,  Ward  ▼.  1*urner,  3  Ves.  431.  Tate  v.  Hilbert,  3  Yes.  J; 
111.  4Bro.CC.386.  Walter  ▼.  Hodge,  3  Swan.  S3.  Conditions  lespecting  marriage 
afiecting  personal  entate,  Harvey  v.  Aston,  Com.  7.34.  Stackpole  v.  Beaumont,  3  Ves.  96. 
Pearce  v.  Lomao,  3  Ves.  139.  Moplee  v.  Bdinbridge,  1  Mad.  500.  doatioil,  Somerviilc  v. 
Somerville,5  Vee.  750.  Pottinger  v.  Wightman,  3  Mer.  67.  Muiiroe  v.  Douglus,  5  Mud. 
379.  And  generally,  when  the  positive  law  is  silent.  Lex  scripta  si  ccsi^t,  id  custodiri 
oportet,  qood  moribos  et  consuetudine  inductum  est ;  ct  si  qua  in  re  hoc  deficerit,  tunc  quod 
proximam  et  consequcns ei  est:  si  ncc  id  quidem  uppa  reat,  tunc  ju9,  quo  urb-i  Roma  utiluri^ 
servari  oportet.  Dig.  I.  iii.  33.    Calvin's  case,  7  Co.  18;    Seo  Jcnk.  97.  c.  88. 1 1 7.  c.  33. 

*  PUlaiw  V.  Van  Microp,  3  Burr.  1670.  t  Prov.  7Q. 
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tinguiahable  from  foreign  canon  law,  but  the  latter  itself  also  is  of  vari- 
ous texture. 

Ecclesiastical  constitutions  began  first  to  assume  the  form  of  laws 
in  the  time  of  Constantine,  who  added  the  energy  of  public  authority 
to  the  synods  at  which  they  were  enacted.*  After  him,  Justinian 
gave  a  solemn  ratification,  by  the  words  **  Sancimus  vicem  lesum 
ob(inere,"t|to  the  ordinances  made  in  four  councils,  holden  at  Nice, 
Constantinople,  Ephesus,  and  Chalcedon.:|:  AylifTe  distinguishes  the 
more  ancient  canon  law,  thus  established  in  councils  of  the  church, 
f  *lxxv  1  ^^^^  ^^^  J"^  ♦poniificium,  founded  on  papal  authority  :^ 
I-  J  which,  however,  became  in  process  of  time  so  far  incorpo- 

rated with  the  other  into  one  general  system,  that  the  foreign  carion 
law  appears  now  to  consist  almost  wholly  of  decrees  and  decretal 
epistles  of  popes,  though  many  of  these  were  probably  founded  on  ear- 
lier and  better  authority.||  Various  collections  of  canon  law,  were  in 
different  ases  sent  out  into  the  world  under  the  authority  of  successive 
pope8.Tl  The  code  compiled  by  direction  of  Gregory  AllI.  is  spoken 
of  by  Sir  William  Blacksione,  as  containing  the  whole  body  of 
Roman  canon  law;**  but  to  this  it  seems,  may  be  added,  as  text  also 
of  received  validity  among  canonists,  the  Institutes  framed  by  autho- 
rity of  Paul  IV.,  and  the  seventh  book  of  Decretals.ff 

In  respect  to  the  force  of  the  Roman  canon  law  in  England,  Sir 
William  Blackstone  observes,  that  it  does  not  bind  here  because  it 
was  declared  to  be  authentic  by  Gregory,  and  that  the  legislature 
never  recognised  any  foreign  power  as  superior  or  equal  to  it  in  this 
kingdom.§§  It  is  perfectly  clear,  that  such  law  does  not  now  bind  here 
from  Gregory's  ratification  of  it.  So  much  af  any  foreign  canons,  as 
is  universally  binding  in  England,  derives  its  present  force  either  from 
having  been  expressly  enacted  here,  by  way  of  adoption,  in  parlia^ 
ment,  or  in  councils,  and  ratified  by  parliament ;  or  from  tacit  usage 
and  imniemorial  consent,  by  which  such  intrinsic  institutions  have 
been  incorporated  into  our  unwritten  common  law.  These  are  the 
several  grounds  to  which  we  ought  now  to  refer  the  validity  of  the 
foreign  canon  law,  so  far  as  it  is  received  in  England.  But  in  times 
of  popery.  Sir  William  Blackstone  admits,  (notwithstanding  the  legis- 
lature never  recognised  any  foreign  power,)  the  pontifical  collections 
were  received  as  authentic  in  this  island.||||  Many  of  the  decretal 
epistles,  which  form  the  text  of  the  Roman  canon  law,  were  directed 
into  this  country,  to  decide  matters  in  doubt  or  controversy  here.*** 
r  #].-y:  1  And  it  seems  credible,  that  for  the  most  part,  till  *ih<5 
L  J  dawn  of  the  Reformation,  the  Romish  canons  in  general* 

not  being  derogatory  from  the  king's  prerogative,ftt  were  admitted 
amongst  us  upon  the  ground  of  authority,  as  much  as  of  vohmtary 
acceptation.JJt; 

Sir  John  Davis,  indeed,  industriously  recites  three  instances  of 

•  AyMntrod.  Par.  vlii.  f  Nof.cixxi.  c.  1. 

t  It  m  asserted,  that  the  canons  made  at  these  councils  were,  with  others,  received  in  thus 

inland  at  a  national  synod  h«jlderi  A.  C.  680  by  Archbishop  Theodore,  at  the  commaDd  of 

Ibor  Saxon  kinffs.    Ayl.  Introd.  par.  xi.  xxxi. 
§  Int  Par.  ?ii.  xv.  H  Ayl.  lot  x.  xi,  TAyl  Int  pasiim* 

»»  Comm.  vol.  i.  82.  ft  Ayl.  Int.xxr.  xxvi. 

^  Comm.  vd.  i.  79.  i|i|  Ibid.  vol.  L  82.  •^  Burn's  Ecc  L.  pref.  p.  ">j(- 

ttt  Soe  16  Rich.  li.  c  5.     til  Sec  Gibe.  Cod.  xv.  xxviiu    Djct  &  Stud.  Dial.  ii.  On  26. 
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Rooush  caaoas  not  received  in  England ;  from  wbence  he  argues, 
that  others  by  the  same  reason  might  be  rejected.*  One  of  these 
cases,  the  exemption  of  priests  from  all  secular  power,  was  consider* 
ed  as  a  gross  attack  on  the  prerogative*  The  legitimation  of  children 
born  beiore  wedlock,  which  is  the  second  instance,  and  which  was 
refused  by  the  parliament  of  Merton,  would  have  been  a  violent  inno- 
vation of  the  municipal  law,  in  a  matter  which  that  had  provided  for; 
and  the  third  canon  quoted  by  him  as  rejected  here,  that  relating  to' 
doaatives,  was,  as  he  admits,'alike  slighted  in  many  parts  of  Europe. 
Motwiihstandiog  these  few  instances,  the  papal  decrees  in  general 
must  be  supposed  to  have  greatly  influenced  the  ecclesiastical  law  of 
the  kingdoo),  while  papal  power  was  in  its  meridian  splendour.  It 
may  be  observed  in  particular,  that  after  the  sixth  book  of  Decretals 
was  compiled  by  Boniface  YIII.,  that  pope,  by  a  bull,  enforced  its 
receptioa  in  all  courts  of  law  and  universities.t  And  accordingly,  the 
same  year  the  compilation  was  made,  it  was  formally  promulged  in 
Oxford,! 

At  the  dawn,  however,  of  the  Reformation,  the  parliament  declared, 
in  regard  to  the  very  subject  we  are  considering,  that  this  realm  was 
Iree  from  subjection  to  any  man's  laws,  excepting  such  as  have  been 
here  expressly  enacted,  or  such  other  as  the  people,  at  their  free 
liberty,  by  their  own  and  the  king*s  consent,  have  bound  themselves 
to  oMerve  by  long  use  and  custom.§  This  parliamentary  declaration 
may  confirm,  what  I  have  before  intimated,  that  so  much  of  the  eccle- 
siastical polity  of  the  kingdom  as  does  not  depend,  either  for  its  rati* 
fication  or  enaction,  on  any  statute,||  is  to  be  considered  as  part  of 
*lbe  common  law  of  the  realm,  and  its  authority  here  is  r  #!„-„::  -i 
now  to  be  referred,  like  other  branches  of  that  system,  to  I-  ^ 

cistom  and  immemorial  usage,  whether  originally  instituted  bycoim- 
cils,  or  decreed  by  popes.**  The  English  canon  law,  in  this  large 
sense,  is  not  confined  to  the  cognizance  only  of  our  spiritual  jurisdic<^ 
lions.  Thus,  in  the  year  1657,  it  was  bolden  clearly  by  the  Court  of 
Excheqaer,  that  the  council  of  Lateran,  which,  amongst  its  other 
iostiiutioos,  freed  the  Cistercian  order  from  the  obligation  of  paying 
tithes,  was  a  general  law  received  in  England,  which  included  all 
men's  conseot,  and  was  as  forcible  as  an  act  of  parliament.tt 

Other  parts  of  our  ecclesiastical  polity,  not  depending  on  the  force 
of  custom,  derive  their  authority  from  express  statutes,  by  which  they 
hare  been  eKher  enacted  or  ratified.  Of  the  former  kind  are,  parti*, 
calarly,  the  provisions  contained  in  the  several  acts  of  uniformity.  By 
the  latter  expression  I  refer  to  the  statute,|^  whieh  ratifies  and  gives  a 
parliamentary  force  and  sanction  to  canons  made  in  England  before 
the  twenly^fifth  year  of  the  reign  of  Henry  VIII.,  until  a  review  therof 
should  be  had  by  thirty-two  persons  (whom  the  king  is  empowered  to 

*  Vmv,  70  b.  f  AvI.  Int.  iziiL  uiv.  t  Dav.  71  b. 

$  SUL  25  Hen.  VIII.  c.  19.  ||  Ibid,  i  7. 

•*  EvaiM  T.  AskwiUi,  Palm.  469.  Hill  ▼.  Good,  Vaa.  327.  Cory  v.  Fepper,  2  Lev.  222; 
Gnf99  T.  Gliot,  2  VeoL  44.    Bot  see  MaUhow  ▼.  Burdeit,  2  Salk.  412. 

a  SUvcJ/-  ?.  Uiaihoroe,  Hard.  101.  See  Lord  v.  Turk,  Bunb.  112.  Tate  ▼.  Skeltoo,  4 
GwiU.  1503. 

U  8UU.  25  Hen.  VIIL  c  19.  Dr.  Bum,  ia  the  preface  to  bis  Ecclesiastical  Law,  says  it 
was  ao  eoacted  io  regard  to  the  whole  conoa  law ;  but  it  seems,  the  review  was  to  be  con- 
find  u>  the  acts  of  our  English  councils. 
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appoint)  sixteen  of  the  clergy,  and  sixteen  of  the  tempornlty  of  the 
upper  and  nether*  house  of  pariiannent.  This  act  confirms  the  decrees 
of  our  English  councils,  commonly  called  legatine  and  provincial  con^^ 
siitutions,  printed  with  annotations,  under  the  name  of  **  Lyndwood's 
Provinciale,"  and  generally,  I  believe,  received  as  law  before  this  par* 
r  #!«„-.:•:  -I  liamentary  ratification.f  But  the  *canons  here  made  in 
«-  '  J  the  year  1603  (which  are  usually  understood  by  the  term 

canons,)  being  subsequent  to  this  law,  receive  no  confirmation  by  it, 
and  have  been  solemnly  adjudged  not  to  bind  the  laity,  because  not 
enacted  by  the  common  consent  of  the  realm  ;J  that  is,  tliey  are  not 
binding  on  the  laity  proprio  vigore,  as  it  is  expressed,  or  on  account 
of  their  having  been  enacted  in  convocation.  For  some  of  these  last- 
mentioned  canons  are  only  declaratory  of  the  ancient  canon  law ; 
which,  provided  it  hath  been  received  in  use  amongst  us,  and  is  not 
repugnant  to  the  king's  prerogative,  nor  to  any  statute  or  express  rule 
of  the  common  law,  is  still  considered  as  of  force  in  England,  or,  as 
we  should  rather  say  (according  to  what  I  have  before  observed,) 
forms  part  of  the  common  law,  part  of  the  ecclesiastical  polity  of  the 
realm.§  Many  of  our  present  ecclesiastical  laws  are  undoubtedly  of 
foreign  extraction,  and  some  are  entirely  of  English  origin.  But  now 
they  all  alike  depend,  as  to  their  general  bindihg  authority,  on  the 
same  foundations  as  the  whole  body  of  our  English  laws,  immemorial 
custom,  and  express  act  of  parliament.|| 

The  subjects  of  canon  law,  as  practised  in  our  ecclesiastical  tri- 
bunals, have  been  injudiciously  attempted  to  be  comprised  in  the 
following  line : 

**  Judex,  judicium,  clerus,  ■pontalia,  crimen.** 

None  of  these  subjects  is  the  exclusive  and  absolute  province  of  the 
spiritual  judge.  The  third  and  fourth  articles  are  more  peculiarly 
matters  of  ecclesiastical  cognizance  than  the  rest,  which  are  only  so, 
when  they  have  an  immediate  relation  to  that  system,  or  when 
ofiences  are  prosecuted  with  a  view  rather  to  the  culprit's  reforma- 
tion, than  to  the  public  advantage  of  punishment, 
r  *1  *  1  *Treati8es  have  been  written  concerning  the  points  of 
I  ixxix  J  ^i^fii^QQQ  between  the  Roman  civil  and  canon  law;  in 
which  instances,  Sir  Thomas  Craig  tells  us  the  inhabitants  6f  this 
island  have  usually  given  the  preference  to  the  law  ecclesiastical.*^^ 
Indeed,  in  computing  the  degrees  of  consanguinity,  the  canon,  and  not 
the  ciTil  law,  is  followed  by  us.-ff  But  I  know  not  that  to  be  acquaint- 
ed with  this  mode  of  reckoning  is  of  much  farther  use,  than  some- 

*  Tbitei|yretsioB,  whidi  woold  now  be  oonsidtred  if  onpaiiiameotarj  kafoige, »  fvrjr 
imcoropfKio  in  the  auUienlie  records  of  any  age. 

t  The  title  of  theae  legatine  constitutions  might  alone  suffice  to  prove  the  weight  of  papal 
anihority  in  England.  In  the  synod  under  Otho,  he  is  said  to  ha?e  presided  **  assidentibus 
sibi  Archi^piscopis,  dec.;**  and  the  other  is  said  to  have  been  holden  by  Olhobon,  in  the  pre- 
aenoe  of  the  Archbishops,  &c    Lynd.  Prov.    Gibs,  t  XLI. 

t  Rex  ▼.  Matthews,  t  Salic.  672.  Middleton  v.  Crofts,  2  Str.  1056.  Cas.  Temp.  Hardw. 
328.  §  Gibs.  Cod.  in  pref.  and  see  Simros  r.  Bennett,  1  Eden,. 395. 

[]  This  detail  will  show  that  ibe  learned  judge,  Doddridge,  was  not  perlbctly  accurate  or 
sufficiently  explicit,  when  he  said,  "  the  law  of  the  English  church  is  not  the  law  of  the  pope, 
but  is  all  extracted  from  the  ancient  canons,  as  well  general  as  nationai**    Latch.  234. 

••  Jur.  Feud.  diog.  iii.  §24.    Wynne's  Eonom.  130. 135. 

tt  Co.  Lilt  24  a.    Cowpcr  v.  Cowper,  2  P.  W.  735. 
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times  more  readily  to  underataDd  the  description  of  a  title  to  lands  by 
hereditary  descent;  for,  in  construing  the  statuteof  distributions  (passed 
since  the  time  of  Sir  Thomas  Craig,)  which  regulates  the  disposal  of 
personal  estates  in  cases  of  intestacy,  it  has  been  adjudged,  that  the 
civil,  and  not  the  canon  law»  is  to  be  the  guide  of  decision.*  I  shall 
here  farther  observe  of  the  canon  law,  that  to  it  we  must  ascribe  the 
wginal  of  the  benefit  of  clergy  ;t  which  privilege  is,  however,  regu- 
lated by  divers  acts  of  parliament,  and  by  a  series  of  judicial  decisions. 

The  courts  of  judicature,  in  which,  chiefly  and  more  directly,  the 
aulhority  of  the  canon  and  civil  law  in  general  prevails,  will  be  dis* 
ttoetly  mentioned,  in  treating  of  jurisdictions  not  proceeding  by  the 
general  laws  of  the  land. 

The  Law  of  Nations  is  another  constituent  part  of  British  juris- 
prudence, and  has  always  been  most  liberally  adopted  and  attended 
to  by  our  municipal  tribunals,  in  matters  where  that  rule  of  decision 
was  proper  to  be  resorted  to,  as  questions  respecting  the  privileges  of 
ambassadors,  and  the  property  in  maritime  captures  and  prizes. 

But  the  branch  of  the  law  of  nations,  which  there  have  been  the 
most  frequent  occasions  of  regarding,  especially  since  the  great  exten« 
sion  of  commerce,  and  intercourse  with  foreign  traders,  is  called  the 
law  of  •Merchants*    This  system  of  generally  received  r   #i  -i 

kw  has  been  admitted  to  decide  controversies  touching  ^  J 

bills  of  exchange,  policies  of  insurance,  and  other  mercantile  transac-^ 
tions,  both  where  the  subjects  of  any  foreign  power,  and  (for  the  sake 
of  aniformity)  where  natives  of  this  realm  only,  have  been  interested 
in  the  event.  Its  doctrines  have  of  late  years  been  wonderfully  eluci- 
dated, and  reduced  to  rational  and  firm  principles,  in  a  series  of  liti- 
gations before  a  judge,  long  celebrated  for  nis  great  talents,  and 
extensive  learning  in  general  jurisprudence,  and  still  more  venerable 
for  his  animated  love  of  justice.];  Under  his  able  conduct  and  direc- 
tion, very  many  of  these  causes  have  been  tried  by  a  jury  of  mer- 
chants of  London;  and  such  questions  of  this  kind  as  have  come 
before  the  Court  of  King's  Bench  in  term  time,  are  laid  before  the 
public  by  a  copious  and  elaborate  compiler.^ 

The  law  of  merchants,  as  far  as  it  depends  on  custom,  constitutes  a 
part  of,  the  voluntary,  not  of  the  necessary,'law  of  nations.  It  may, 
therefore,  so  far  as  it  is  merely  positive,  be  altered  by  any  municipal 
legislature,  where  its  own  subjects  only  are  concerned.  Innovations 
may  also  be  made  in  the  voluntary  law  of  nations,  so  as  to  affect  the 
inhabitants  of  different  regions,  by  treaty  between  the  respective 
powers.  But  no  change  can  be  wrought  in  the  natural  law  of  nations, 
or  the  rules  of  moral  justice  applied  to  men  as  the  members  of  dif- 
ferent states,  either  by  the  sovereigns  thoreof,||  or  any  confederated 
onion  of  human  authority. 

In  this  general  view  of  the  laws  of  England,  it  may  be  sufficient  in 
a  cursory  manner  to  allude  to  the  forest  laws,  and  the  local  customs 
of  particular  districts.     The  former,  though  very  fortunately  fallen 

•  Mentmy  t.  Petty,  Pr.  Ch.  593.    Woodroflb  v.  Wickworth,  lb.  527.    Davb  ▼.  Blaok. 
borooirh,  1  P.W.41. 
+  3  Hawk.  P.  C.  337.    Now  abolished,  7  &  8  Geo.  IV.  c.  28.  ^  6. 
t  Lord  Manflficid ;  to  which  name  we  may  now  add  that  of  Lord  Gllenborough. 
i  Sir  Xames  Burrows.  ||-^ca*tPnm.  Law,  ^3. 
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mto  disuse  and  decay,  can  hardly  be  considered  as  wholly  perished 
and  extinct.  Of  these  I  shall  take  some  farther  notice  in  speaking  of 
the  courts  of  the  forest.  The  latter,  as  for  instance,  the  law  of  the 
r  ♦jjx^j  1  Stannaries  in  Cornwall,  and  the  »custoni  of  the  city  of 
'*  -I  London,  cannot  pro^ierly  engage  much  of  our  attention  in 

the  present  discourse.  For  these  are  not  so  incorporated  and  inter- 
mixed with  the  laws  of  England,  as  to  have  a  general  influence  ,upon 
that  system,  but  are  rather  distinet^  appendages,  as  well  as  circum* 
scribed  in  their  operation.* 

Thus  have  I  briefly  treated  of  the  chief  grounds  or  sources  of  the 
Jaws  of  England,  with  some  account  of  the  ages  when  tbey  were 
severally  introduced,  and  of  the  subjects,  over  which  their  respective 
influence  has  been  pecuKarly  extended. 

These  materials  (if  I  may  so  speak)  have  been  gradually  interwovem 
by  custom  into  our  common  or  unwritten  law,  and  occasionally  been 
made  an  express  part  of  the  statute  or  written  law  by  authority  of 
parliament,  as  I  have  more  especially  shown  to  be  the  case  in  respect 
to  the  ecclesiastical  polity  of  the  realm. 

The  expression  of  common  law  is  sometimes  contrasted  with  that 
^statute  law,  as  I  have  used  it ;  sometimes  it  is  opposed  to  particolar 
and  local  customs;  sometimes  to  the  rules  prevailing  in  courts  of 
equity ;  and  sometimes  it  stands  in  contradistinction  to  the  civil  laws 
of  Rome.  The  original  of  the  appellation  seems  to  be  a  translation. 
f*C  the  jus  commune,  or  folcright,  mentioned  in  the  laws  of  Kii^ 
Edward  the  Elder,  expressing  the  same  equal  right,  law,  or  justice, 
doe  to  persons  of  all  degrees.  It  was  afterwards  given  to  the  laws 
eontained  in  the  code  of  King  Edward  the  Confi^sor,  which  were 
common  or  general  to  the  whole  realm,  and  in  that  respect  distin- 
guished from  the  Northumbrian,  and  other  laws  and  usages  of  less 
extensive  territorial  authority .f 

Statutes  are  distinguished  info  public  and  private ;  the  former  being  ^ 
general,  the  latter  limited,  in  their  operation.  This  distinction  is 
necessary  to  be  attended  to,  because  the  judges  are  bound  to  take 
notice  of  a  public  act  of  parliament ;  but  he  who  wouki  avail  himself 
of  a  private  statute,  must  set  it  forth  in  a  special  plea  upon  record,  and 
f  *lx  x"  1  *^'*^^  *hat  his  case  is  fully  within  its  provisions;  and 
*•  ^  *t  J  j^y^^  ^1^^  jj^  strictness,  prove  it  in  evidence  by  an  authen- 
ticated copy  compared  with  the  parliament  roll.  However,  it  has 
been  of  late  usual,  for  the  ease  of  parties  soliciting  a  private  act  of 
parliament,  concerning  any  considerable  districts,  or  otherwise  exten* 
sive  in  its  eflects,  to  insert  a  clause  declaring  that  such  statute  (though 
not  of  a  general  nature)  shall  be  reputed  and  taken  to  be  a  public 
law.t 

Tne  statutes-  have  been,  from  time  to  time,  published  with  copious 
indexes;  in  which  particular,  Rufl'head's  edition  is  thought  to  deserve 
the  preference.  It  is,  therefore,  a  matter  of  ready  and  easy  discovery 
to  know  what  is  the  statute  law  of  the  kingdom  in  ordinary  cases* 
Occasionally,  indeed,  it  is  necessary  to  study  the  text  with  close  atten- 
tion! to  call  in  the  most  approved  rules  of  interpretation,  and  to  have 

•  Bac  Ainrni'  Sci.  lib.  Vltl.  c.  iiU  tit  1.  «ph.  11. 

t  JurUd.  Chanc  Vind.  1  Ch.  Rep.  App.  60.  t  See  infl  vol  iii.  308^  309. 


Digitized  by 


Google 


or  THE  LAW  OF  EKGLAJTp.  £0 

some  acquaintance  with  legal  topics  and  ideas.  It  must  farther  be 
confessed,  that  there  are  some  acts  of  parliament,  which  have  been 
productive  of  much  controversy,  and  of  many  decisions  in  our  courts 
of  justice.  In  such  cases,  the  several  judicial  constructions  must  be 
carefully  studied,  in  order  safely  to  apply  the  statute  to  the  case  in 
question. 

As  to  the  common  or  unwritten  law,  the  most  satisfactory  method 
of  ascertaining  any  point  thereof,  is  by  recurring  to  former  judgments 
of  the  superior  courts.  These  decisions  are  transmitted  to  us,  not  only 
by  the  records  thereof  (which  are  kept  with  great  order  and  care») 
but  also  by  very  voluminous  collections,  called  Report^,  the  laborious 
works  of  various  learned  compilers,  which  have  been  from  time  to 
time  published,  and  have  acquired  different  degrees  of  reputation  and 
authority^  all  having  some  weight,*  except  a  very  few  books,  which 
seem  doomed  to  total  disregard.  For  a  period  of  above  two  hundred 
years,  beginning  with  the  reign  of  *Edward  II.  and  con-  r  ^.  ...  , 
eluding  with  that  of  Henry  Vllf.,  these  reports  were  taken  *-  ^^^^  J 
t^  the  appointed  officers  of  the  respective  courts,  and  are  printed 
under  the  name  of  the  "Year-books,"  which  are  unquestionably 
authentic ;  but  the  legal  learning  they  contain  is  for  the  most  part 
cither  obsolete,  or  not  reducible  mto  practical  utility,  without  long  and 

rinful  assiduity.  To  some  in  particular  of  the  succeeding  reporters, 
may  perhaps  venture  to  direct  the  more  special  attention  of  my 
audienccf  rlowden.  Lord  Coke,  and  Sir  George  Croke,  seem  to 
have  stood  the  highest  in  estimation.  In  after  times,  Saunders,  Levinz, 
and  Lord  Raymond,  have  (among  others)  been  celebrated  for  their 
accurate  and  copious  recital  of  legal  judgments,  and  have  done  lasting 
and  important  services  to  their  profession  and  their  country.  But  one 
of  the  most  perspicuous,  useful,  and  elegant  repositories  of  juridical 
knowledge,  is  Peere  Williams's  Reports.  That  lawyer,  in  his  own 
arguments,  displays  a  spirit  pf  genius  and  eloquence,  of  which  one 
Would  hardly  expect  such  topics  could  afford  any  opportunity. 

Besides  the  books  of  reports,  there  are  certain  legal  treatises,  which, 
either  from  the  authorities  therein  cited,  and  to  which  it  would  be 
superfluous  perpetually  to  recur,  or  from  the  credit  justly  due  to  the  * 
writers,  or  from  the  approbation  of  successive  ages,  are  quoted  as 
demonstrative  oracles  of  the  common  law.  But  these  observations 
seem  to  intrench  upon  the  subject  of  the  ensuing  discotu-se,  which  is 

•  A  fcoe  of  very  great  importance, 'Smrth  ▼.  T)oe  d.  Jersey,  1  B.  &  B.  97,  2  B.  &  B.  473, 
WM  ottiiiMlely  deciiled  upon  the  uilhority  of  HotUey  ▼.  Scott,  LoA.  316 ;  raports  of  which, 
OQO  of  the  launed  jodf^  obeerved,  wkh  sotne  bitieriioss,  be  had  never  heard  three  quoted 
daring  a  loog  professional  life  of  fort^  ^ears. 

t  "niere  b,  perhaps,  no  kind  of  juridical  composition,  in  which,  since  the  delivery  of  these 
leetures,  greater  improvements  have  been  made  than  in  roportino;  The  pahlioation  of  the 
Tsrm  Beporls  hy  Dnrofbrd  and  Bast,  may  be  said  to  be  the  oommeaoemeot  of  a  third  era 
in  these  publications;  the  first  being  that  of  the  Year-book8,.and  the  second  co;nmencing 
with  Plowden  and  his  contemporapy  reporters.  The  reporters  mentioned  by  the  learned 
professor,  with  the  exception  of  Saunders  arid  Williams,  the  intrinsic  value  of  whone  reports 
iwve  beea  severally  enhanced  hy  judicioas  and  able  annotators,  would  not  now  be  thought 
to  deserve  the  special  attention  of  the  student.  It  would  be  di^cult,  as  well  as  invidious,  to 
pronounce  which  of  the  modern  reporters  have  pretienlcd  tlie  best  wrouHit  materials  to  the 
public;  but  it  is  to  the  latter  rora,  unless  In  the  study  of  the  law  of  real  property,  that  the 
labours  of  the  student  should  bo  mainly  devoted.  Of  those  who  have  united  the  province  of 
annotators  with  that  of  reporters,  Messrs.  Boianquct  and  Puller  in  common  law,  and  Mr. 
Swanston  in  equity,  have  generally  been  received  with  the  greatest  respect. 
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r  »!-«-:«  -1  intended  to  contain  considerations  *on  the  study  and  pro- 
■>  •'  fession  of  the  law  of  England,  and  in  which  it  will  be 

proper  to  delineate  the  plans  pursued  io  the  remaining  lectures* 


LECTURE  VI. 

OF  THE  STUDY  AND  PROFESSION  OF  THE  LAWS  OF  ENGLAND,  WITH  A  DEI^- 
NEATION  OF  THE  PLAN  PURSUED  IN  THE  REMAINING  LECTURES. 

Qai  aoteiD  inlcrpretes  juris  TitupcrattBi  ifnperito8Jari8Cfl8edicit,dehoroiniba8,nnn  de  jure 
civiK  detrabtt,  sin  perilis  non  patat  esse  obtemperanduin,iioir  hoinioes  Iiedit,  acd  leges  ac 
jura  labefkctat.    Cic  Orat  pro  A.  OBecina.  c  25. 

A  JUDICIOUS  skill  in  the  municipal  laws  of  any  country,  amply 
recompenses  the  labour  of  acquiring  it,  by  its  usefulness  and  dignity. 
This  knowledge  ascertains  the  civil  rights  and  duties  of  all  orders  of 
men  in  the  commonwealth ;  and  must  therefore  be  allowed  to  maintain 
a  very  pre-eminent  rank  among  the  various  attainments  of  human 
industry. 

It  is  supposed,  that  a  greater  degree  of  juridical  information  is 
necessarv  to  the  practising  lawyer,  than  to  those  in  any  other  sphere 
of  life,  ^his  holds  infallibly  true  as  to  certaia  parts,  and  those,  too» 
the  most  difficult  in  legal  learning ;  but  not,  I  should  think,  as  to  the 
whole  science.  It  may,  indeed,  be  reasonably  expected  from  the 
practising  lawyer^  to  be  better  acquainted  with  the  abstruser  doctrines 
respecting  estates  in  land,  and  other  branches  of  a  more  peculiarly 
professional  kind,  than  men  in  difierent  situatiohs.  But  the  constitu- 
tional law  of  England  oug;ht,  perhaps,  to  be  studied  with  the  same 
attention  by  all  whose  ranlc  and  previous  education  are  suited  to  the 
acquirement  of  liberal  knowledge,  and  who  may  be  called  upon  to 
r  ♦Ixxxv  1  ^*^P'^y  *^heir  talents  in  future  life  beneficially  to  the  public 
*-  J  and  honourably  to  themselves. 

To  alleviate  the  time  and  labour  requisite  to  accomplish  an  English 
advocate,  we  may  reflect,  that  a  competent  skill  and  expert ness  in  the 
laws  of  our  country  is  attended  with  this  advantage,  that  the  practical 
lawyer  has  the  most  frequent  occasions  of  usefully  exercising  his  pro- 
fessional learning,  though,  perhaps,  not  all  of  them  equally  splendid 
and  important ;  while  the  most  improved  erudition  in  other  branches 
of  knowledge,  and  the  attainments  of  laborious  years,  too  commoul/ 
seem  to  sleep  in  the  possessor. 

**  Omnes  non  possunt,"  says  Ciceroj^ ''  ne  multi  quidem,  aut  juris- 
periti  esse,  aut  diserti."*  This  difficulty  of  acquiring  legal  learning, 
however  great  in  general,  must  be  confessed  to  be  particularly 
enhanced  among  a  people  that  have,  like  this  nation,  been  long  civi-  ' 
Used ;  where  new  species  and  subjects  of  property  have  been  devised, 
aixl  gradually  regulated  by  new  principles  of  decision;  where  litigated 
questions,  involved  in  their  circumstances,  and  not  easy  even  to  be 
stated,  yet  often  bearing  a  strong  resemblance  to  each  other,  have 

»De  Off.  1.  u.  c.  19. 
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ooBseqoeiitiany  prodaced  nice  refinements  and  subtle  distinctions; 
and  where  the  change  of  manners  in  different  ages  makes  it  neces- 
sary, in  order  fully  to  understand  some  of  our  municipal  institutions, 
to  trace  scientifically  their  history  and  progress.  Accordingly,  the 
time  and  labour  necessary  to  be  employed  in  the  study  of  our  laws  is 
mentioned  in  strong  terms  by  many  who  had  most  efiectually  sur- 
mounted the  diflScuIty,  and  whose  learned  writings  are  holden  in  the 
hiehest  estimation. 

Hence  we  may  learn  to  reject  an  error,  not  uncommon  amongst 
men  unskilled  in  this  science,  who  set  up  their  own  ideas  of  reason  and 
common  sense,  as  the  test  of  what  the  law  is,  or  ought  to  be.  In  this 
they  may  fancy  themselves  supported  by  the  maxim  of  English  juris- 
prudence, that  the  law  is  the  perfection  of  *rea8on  ;  by  r  %\j^^j^yi  -i 
which,  however,  is  only  meant  the  conformity  of  the  law  »■  J 

to  the  rational  judgment  of  such  inquirers  as  are  well  versed  in  the 
knowledge  of  it.  For  a  man  of  the  most  penetrating  understanding 
would  rarely  be  able  to  solve  an  intricate  legal  question,  unless  a> 
general  acquaintance  with  the  whole  law  capacitated  him  to  judge  of 
the  various  relations  and  dependencies  of  the  case  stated  for  discus- 
sion, and  of  the  consequences  which  his  determination  might  involve, 
by  shaking  and  deranging  the  juridical  system.  It  must  be  remem- 
bered, how  great  a  part  of  municipal  law  consists  of  positive  insti- 
tutions, having  little  or  no  original  connection  with  the  principles  of 
natural  lawand  abstract  justice;  established  at  first  arbitrarily,  because 
it  was  necessary  they  should  be  in  some  way  settled,  and  adhered  to 
afWwards  for  the  sake  of  uniformity  of  decision,  which  the  welfare  of 
the  community  demands.  As,  in  civil  life,  rules  of  property  must  be 
instituted,  they  must  alsp  be  ()ermanent  and  stable:  there  must  be  no 
clashing  of  determinations,  consequently  former  judgments  must  be 
known  and  understood.  There  is,  therefore,  no  study  in  which  pre- 
cipitate opinions  are  more  to  be  avoided  than  in  that  of  the  municipal 
law.  Thus  Barbeyrac  admonishes, «'  omnis  absit  m  judicando  prsdci- 
piiantia,  adeoque  extemporane®  sententiae  temeritas  cane  i)ejus  et 
angue  fugiatur."*  The  inexperienced  are  confident,  the  more  learned 
usually  pronounce  with  hesitation  and  restriction,  and  the  greatest 
proficients  only  can  reasonably  and  justly  reassume  a  decisiveness  of 
jodgment.  For  this  science  may  be  compared  to  an  extensive  and 
variegated  country,  which  must  be  travelled  over  to  be  known  per- 
fectly, though  nfen  of  superior  abilities  accomplish  the  task  more 
expeditiously  than  others,  and  those  of  quick  perception  more  readily 
descry  the  distant  objects. 

Many  of  those  parts  of  tl^e  law,  which  I  have  before  alluded  to  as 
of  positive  institution,  such,  for  instance,  *as  tlie  proper-  r  #|jjxxvii  1 
ties  of  entailed  estates,  and  of  estates  in  which  there  sub-  *•  ^ 

sists  a  joint  and  contemporary  ownership,  are  wholly  unadapted  to 
rouse  the  attention,  or  interest  the  aflfections,  of  the  mind,  and  of 
course  make  little  impression  on  the  memory.  Several  legal  prin^ 
ciples  of  this  class  are  much  easier  to  be  understood  than  remem- 
bered. These  reasons  induce  me  to  believe  that  the  commencement 
of  the  study  of  our  laws  is  usually  delayed  to  too  late  a  period  in  lifcf 

"  Ont  de  Stud.  Jar.  rectd  iDstitoenda         t  See  PursoiU  of  Literature,  p.  329,  ed.  14tlu 
OcToBsa,  1842.— F 
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Tbe  memory  in  young  miods  10  tfaoo^bt  most  ieoactous :  and,  there* 
fore,  an  early  familiarity  with  legal  ideas  aad  leffal  language  might 
be  a  saving  of  time  and  labour,  and  facilitate  the  niiiire  researches  of 
the  maturer  student* 

Another  cautionary  advice  I  would  give,  is,  not  to  rely  on  authori- 
ties as  they  are  quoted,  but,  as  opportunity  serves*  to  have  recourse 
Id  tbe  original :  by  which  means  the  subject  may  be  more  easily  and 
more  fully  comprehended  by  perusing  the  context  of  the  passages 
adddced,  and  both  the  involuntary  errors  and  wilful  misrepresentations 
of  the  transcribers  may  be  amended.  For  writers  too  often  allege 
citations  to  answer  their  present  purpose,  to  coincide  with  their  chain  of 
thought,  and  sometimes  to  favour  prejudices,  of  their  partiality  to 
which  they  are  scarcely  sensible. 

These  observations  may  lead  us  to  consider,  very  shortly,  the 
character  justly  due  to  the  three  great  abridgments  of  the  law.  That 
of  Mr.  Viner  is  the  most  copious,  and  is  enriched  with  the  publicatioa 
of  several  determined  cases,  either  not  at  all,  or,  generally  speaking, 
Dot  so  fully  and  accurately  reported  elsewhere.*  The  woiic  which 
passes  under  the  name  of  **  Bacon's  Abridgment,"  is  more  in  the  style 
of  dissertation,  the  author  extracting,  for  the  most -part,  from  the  cases 
alleged  in  the  margin,  what  he  takes  to  be  the  result  of  them ;  and  it 
is  therefore  to  be  read  with  caution.  This  is  supposed  to  have  been 
r  ♦Ixxxviiil P^^^^'y  compiled  by  Lord  «Chief  Baron  Gilbert  It  is  to 
I  ixxx  J  ^  lamented,  that'the  works  in  general  of  that  eminent 
judge,  whose  learning  and  genius  are  so  highly  and  deservedly  esteem* 
ed,  should  not  have  received  more  of  the  lim<B  labor  before  their 
public  appearance.  Lastly,  the  Digest  of  Lord  Chief  Baron  Comyns, 
deserves  to  be  mentioned  with  particular  encomiums.  In  this  admir- 
able coUeciion,  the  usual  method  pursued  of  conveying  the  doctrine 
on  any  subject  is^  to  set  down  a  general  position,  then  to  illustrate  it 
by  examples,  and  finally  to  restrain  it  by  exceptions ;  all  which  is 
done  with  remarkable  clearness  and  conciseness  of  expression^f  and 
the  information  desired  is  seldom  long  sought  after,  or  in  vain.  These 
abridgments  are  to  be  considered  as  books  of  reference  or  general 
indexes,  and  not  to  be  quoted  in  courts,  except  when  they  give  an 
account  of  the  date  and  substance  of  an  adjudged  case,  but  recourse 
must  be  had  to  tbe  Reporters,  and  others  whom  they  cite,  being  of 
approved  authority. 

The  subject  of  this  discourse  now  leads  me  to  speak  of  the  profes- 
sion of  an  advocate ;  an  employment  or  situation,  which,  in  Home, 
was  frequently  assumed  by  the  greatest  men  in  the  commonweahh ; 
and  which  (if  it  hath  in  any  measure  abated  of  its  extrinsic  dignity 
and  repute)  hath  still  (as*Domat:|;  insists)  tbe  essential  characters  of 
honour  annexed  to  functions,  which  in  their  nature  imply  the  use  01 
the  first  qualities  of  the  mind,  and  of  the  chief  virtues  of  the  hearu§ 
It  is  treated  as  a  splendid  distinction  of  the  Roman  advocates,  thai 

*  See  further  observations  on  this  abridgweiit,  Co.  l>n.  9  a.  Har^.  n.  '3* 
tCo.Ln.l7a.ikL[Iar|r.  t  PuU  Law,  k  ii.  t.  6.  . 

4  Tbe  credit  of  the  profetaioD  is  not  only  supported,  but  raised  to  a  very  high  pM^^*^ 
the  speech  delivered  to  the  newly  created  eerjeauta,  in  Poph.  43,  and  the  following  pog^'*-  ^ 
alee  Wynne's  Kunom.  diai  ii.  §  53,  p.  283.  Step.  Piioc.  Plead.  App.  note  2,  p.  xi*  White- 
loclLe'a  Speech,  Memor.  p.  347. 
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they  accepted  no  pecuniary  reward  for  their  conduct  and  defence  of 
causes ;  which  wa»  expressly  prohibited  by  the  Cincian  law.  But, 
in  eflect,  they  reaped  abundant  and  satisfactory  recompense,  by  mak- 
ing their  forensic  talents  subservient  to  the  purposes  of  ambition.  Aa 
soon,  therefore,  as  the  goTcrnment  was  changed,  ♦and  r  #jxxxix  1 
the  favour  of  the  people  ceased  to  be  any  longer  the  dis-  ^  •* 

poser  of  preferments,  the  Roman  lawyers,  grown  perfidious  and 
corrupt  under  the  specious  name  and  thin  pretext  of  hanararinm^  not 
only  accepted  gifts,  but  the  largeness  of  them  was  found  necessary  to 
be  restrained  by  a  public  decree  of  the  emperor  in  the  senate,*  which 
prescribed  ten  sesterces  as  the  highest  limit  of  pecuniary  conpensa- 
tioB.  Yet  the  idea  that  the  remuneration  of  an  advocate  w«s  komorOf^ 
fium^  aod  not  the  price  of  mercenary  labour,  waa  adopted,  like  several 
ether  noCions'and  expressions  of  the  civilians,  into  the  English  courts. 
Perhaps  this  was  an  tmnecessary  compliment  to  the  profession.  He 
that  engages  his  care  and  diliffence  for  the  advantage  of  others,  is 
both  justly  and  honourably  enti^  to  a  suitable  recompence  from  the 
public,  if  their  interest  Is  concerned ;  from  iadividuab,  if  their  beoeil 
19  consolied  by  the  person  employed.^  Thas,  men  in  the  most  respec- 
table stations,  the  civil  and  military  offic3rt  of  government,  ecclesi- 
astics4  and,  with  like  reason,  lawyers,  may,  without  disparagement^ 
receive  a  fair  profit,  as  the  fruit  of  those  occupations  to  which  they 
have  devoted  their  attention.^ 

The  Roman  law  obliged  advocates  by  an  oath,  either  not  to  engage) 
in,  or  immediately  to  reKnquish,  the  ♦support  of  a  cause,  r  ^  •< 
that  appeared  notoriously  aiijust.|    This  regulation  seems  ^  ^ 

Kable  to  much  casual  abuse.  A  scrupulous  advocate  might  eatertaki 
too  unfavourable  an  opioion  of  his  ehem's  case,  and  too  precipitately 
desert  it,  through  a  terror,  however  grouddfess,  of  ineumag  the 
guilt  of  peijury. 

la  France^  where  the  imperial  constitutions  are  much  incorporated 
with  the  municipal  law,  the  oath  of  the  advocates  is  only  general^ 
(aithfiiHy  to  perform  the  duties  of  their  function;  which  sofomnity^ 
with  the  degree  of  a  bachelor  of  civil  and  canon  law,1l  taken  in  soma 

•T«cABiial.lxUQ.5i,6,7.    6wi  in  Vit  Nttook,  o.  17.    PKn.  Ep.  lib.  v.  ai. 

t  Advooaii,  ^(u  dirunQjit  ambigaa  tkU  otii8anuii»  tuvqne  defeDsioab  viribot,  in  nhoa 
wmfe  pablicis  ac  privatis,  lapta  erigunt,  ftiigata  reparant,  not)  minda  provident  hnmano 
irraeri,  quim  ai  pneftit  et  f  utnenbna  patriam  parentMqoe  aafvarant  ^  Nee  enim  iolat  noatro 
imperio  militare  credimoa  eoa,  ^qI  gtadii  ^P^  ®*  tboradboa,  nitontor,  aed  ttiaai  ndvoea* 
im;  aiTilaiil  enioi  aaaaatum  patrani^qai  fUaiotm  toeia  coafiai  maniminft,  laboranliom 
apem,  TiUm,  et  poateroa  defend uoL    Cod.  if.  vii.  14. 

t  Sgalh'a  Serm.  vol.  i.  aerm.  4.  The  aanie  learned  and  ingeniooa  ■nihor  writea  (vol.  iL 
14S,>  that  •■  in  Atiiana  tliey  ciroMoncrUied  til*  pletdinga  of  their  oraUva  by  a  atiiet  law,  o«t. 
tiflf  oflT  prolofaea  and  epiloguea,  and  commandinf  them  to  an  immediate  repreaentation  of 
the  eaao,  bj  an  impartial  aiul  aaeoinet  declaration  of  mare  matter  of  fact.  And  thia  waa, 
indeed,  to  speak  tbinga  fit  for  a  judffo  to  hear,  be(»U86  it  argued  the  pleader  alao  a  judge  of 
what  waa  fit  for  him  to  apeak.**  Thia  aeema,  in  eflTeot,  eommanding  men  by  law  to  be  abin 
plendetn,  withooi  aflbrding  mneh  help  to  the  underalaodiaga  of  the  Jadgaa  and  aodilora  to 
distingoiah  whether  the  law  (if  any  auch  ever  exiatod)  waa  complied  with. 

i  Perhapa  it  will  be  found  to  be  aa  much  ibr  their  intereat  aa  it  certainly  is  ibr  their  credit, 
that  their  fisea  ahouU  rcat  upon  the  footing  they  do  at  preaent  See  Chorley  v.  Boloot,  4  T. 
R.  318.  n  Co(L  UI.  i.  14. 

t  No  degree  in  canon  law  hna  been  eonfbrred  by  the  Univeraity  of  Oxford,  ainee  the 
reviial  of  the  atatntea  by  Archbiahop  Laud,  nor  probably  for  %  long  time  before;  tlioQah, 
in  one,  at  leaat,  of  the  colleges  there,  founded  in  the  reign  of  Henry  VI.  (Magdalen  Col- 
lege), an  cxpreaa  precedence  ia  given  to  canoniata  above  civiliana. 
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university,  Torms  the  requisite  conditions  in  the  courts  of  that  king- 
dom.* Cases  certainly  may  arise,  in  which  it  is  becoming  in  an 
advocate  to  decline  any  further  contest;  but  even  this  principle, 
through  a  mixture  of  unskilfulness  and  a  scrupulous  Xemper^  might  be 
carri^  to  a  dangerous  excess.  It  is,  however,  his  constant  and 
undoubted  duty  not  to  advise  frivolous  litigation,  not  to  be  a  party  or 
privy  to  injustice  or  fraudulent  combinations,  and  not  by  undue  means 
to  support  even  a  rightful  case. 

Deceit  and  evil  practices  in  English  advocates,  is  punishable  by  a 
veiT  ancient  statute  rf  which  Lord  Coke  ascribes  to  the  tricks  and 
shifts  that  had  been  used  in  the  preceding  reign,  especially  in  favour 
of  great  men  \%  and  we  meet,  in  a  book  of  authority,  with  an  indict- 
ment grounded,  as  it  appears,  wholly  on  the  common  law  (that  is, 
without  the  aid  of  any  statute  to  support  it),  against  a  chancery  bar- 
rister, for  taking  fees  on  both  sides,  and  betraying  his  client's  cau8e.§ 

Ecclesiastics  were  almost  the  only  practising  advocates  in  England, 
antecedently  to  the  council  of  Tours,  when  they  were  prohibited  by 
canon  from  engaging  in  the  professions  of  law  or  physic. ||  But  for 
r  ^  *  I  several  reigns  ♦after  the  Conquest,  churchmen  frequently 
I-  -I  occupied  a  seat  in  the  superior  judicatures  of  law  as  well 

asof  equity.lf 

It  is  observed  by  Fortescue,  that  degrees  in  municipal  law  are 
taken  in  no  country  except  England ;  where  those  of  barrister  and 
Serjeant  have  been  known  for  many  ages,  besides  the  different  rank, 
which  the  king^  may  appoint  by  office,  or  patent  of  precedence.**  A 
barrister  is  so  constituted  in  one  of  the  four  Inns  of  court ;  by  which 
be  is  entitled,  and  compellable  when  required  by  a  competent  judica- 
ture, to  defend  the  causes  of  others  rff  and  being  thus  considered  at 
supporting  a  public  and  known  station  in  the  commonwealth,  seems  to 
add  to  his  real  importance.  A  serjeant  is  created  by  virtue  of  the  king's 
mandatory  writ,  with  divers  formalities,  and  anciently  took  an  oath  of 
otBce  not  unlike  that  imposed  on  the  advocates  of  Rome.:|4:  Lord  Coke 
mentions  by  name  several  learned  barristers,  who,  in  the  rei^  of 
Henry  Y.,  notwithstanding  the  king's  writ,  neglected  and  retused, 
(taking  the  degree  of  apprentice  to  be  the  more  permanent  place,)  to 
assume  this  superior  degree  of  serjeant,  till  they  were  enjoined  so  to 
do  in  parliaments^  As  a  necessary  qualification  to  practice,  both 
orders  of  advocates  are  required  to  take  the  oaths  and  subscribe  the 
declarations  for  the  security  of  the  government. 

The  increasing  volominousness  of  the  law,  together  with  other 
considerations,  has,  of  late  years,  induced  many  of  our  English  jurists 
to  addict  their  studies  more  peculiarly  to  some  particular  branch  of 
practice. 

The  great  nicety  required  in  duly  and  effectually  alienating  or 
incumbering  estates,  and  in  securing  them  according  to  limitations  to 
be  governed  by  future  contingencies,  either  by  devise  or  otherwise, 

•  Dom.  Pab.  Ltw,  b.  iL  t  6.  f  3  Edw.  I.  c  39. 

t  9  Inst  313.  §  Trem.  P.  C.  361.  R  SeM.  Dim.  ad  FleUm.  e.  Tii  t.  7. 

T  Co.  Lit.  304  b.  ••  De  Ltnd.  Lqrom  ADfUn,  c.  50. 

ft  Temr  b.  1 1  Rdvr.  IV.  3.  tt  3  Intt.  313,  314. 

^  Intt  314. 
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.  tnd  the  exuctnees  also  necessary  in  ^^ertain  iiislrumeiits  respecting 
personal  property,  and  in  articles  of  copartnership  and  the  like»  form 
the  labourioQs  occupation  of  conveyancers,  *who  rarely  r  #  ••  i 
•ogage  in  other  iines  of  the  profession.  The  unnecessary  L  ^^^^  J 
proiiiity,  and  the  now  necessary  shifts  and  contrivances,  used  in  coa<* 
veyancing,  are  frequent  and  popular  matters  of  complaint.*  It  must 
aot  be  dissembled,  that  this  branch  of  our  law  has  run  out  into  such  nice 
refinement,  such  subtle  distinctions,  and  such  hardly  perceptible  webs  of 
anificial  sophistry,  as  might  perhaps  suggest,  to  any  but  an  English 
lawyer,  an  idea  of  ludicrous  puerility,  in  framing  laws  de  novo  for 
a  people,  where  contingent  remainders  and  collateral  warranties  had 
never  yet  been  mentioMd,  it  wouM  be  very  superfluous  to  transcribe 
into  their  code  some  of  those  complex  rules,  which  here  absolutely 
govern  the  title  to  estates.  But  in  process  of  time,  aH  civil  institu- 
tione  of  the  merely  positive  kind  unavoidably  acquire  similar  excres* 
cenoes.  In  England,  opulence  and  liberty,  and  a  variety  of  other 
causes  (as  our  juridical  history  informs  us,)  have  conspired  to  the 
same  ettoct  We  may  be  better  reconciled  to  these  laborious  intri-« 
ctcies  of  the  profession,  by  considering  the  danger  of  departing  from 
former  adjudications,  and  by  reflecting  that  (altboi]^  we  frequently 
hear  of  hardship  and  diappointment),  in  truth,  the  established  and 
indispensable  rules  for  transmitting  property  are  merely  of  positive 
iosticolioa,  and  have  no  prescript  in  the  primitive  moral  law  of 
nature. 

Secondly,  The  science  of  settling  in  due  order,  and  for  the  best 
advantage  of  a  client,  the  several  pleadings  of  a  plainti6*or  defendant, 
wtneh  are  put  upon  record  before  the  trial,  belongs  to  special  plea« 
dera,  who  have  the  conduct  of  actions  at  law,  before  they  come  to 
poMie  hearing,  and  who  are  alike  conversant  with  the  forms  of 
indictments  and  other  proceedings  in  criminal  prosecutions.  It  is 
impossible  in  any  degree  to  merit  the  character  of  an  English  lawyer, 
without  some  acquaintance  with  the  doctrines  of  special  pleading;  a 
science  which  hath  always  been  spoken  of  with  high  encomiums  by 
the  greatest  proficients  in  legal  learning.  A  ^competent  p  ijrn\\{  i 
degree  of  information  in  this  branch  of  study  gives  an  ^  .  J 
insight  into  the  meaning  of  causes,  clothed  with  the  necessary  lan- 
guage of  records ;  and  may,  perhaps,  not  unaptly  be  compared  to  the 
usefulness  of  anatomical  skill  in  the  medical  profession.  It  brings 
litigations  to  a  single  point,  not  pregnant  with  or  divisible  into  two  or 
move  propositions ;  in  which  respect  it  may  be  oonsidered  as  a  prac- 
tioal  t^ic,  of  real  benefit  and  importance.  And  her  genuine  use  of 
this  science  is;  that  the  anciently  approved  and  highly  accurate  Ian* 
guage  of  special  pleading  often  furnishes  an  argument  to  demonstrate 
what  the  law  is,  and  serves  to  illustrate  its  greatest  difficulties. 

Lastly,  Corresponding  to  the  formalists  in  the  common  law,  there 
are  others,  who  prepare  bills,  answers,  exceptions,  pleas,  demurrers, 
and  interrogatories,  m  courts  of  equity.  To  understand  the  various 
kinds  of  t>ills,  and  the  proper  defence  to  them,  requires  a  considerable 
degree  oi  general  proi'essional  knowledge,  and  also  a  studious  investi- 


*  Soo  Butler*!  RemiDMoenoet,  toL  U.  263,  ziit  fL 
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gation  of  this  particular  subject.  In  respect,  also,  even  to  the  formal 
language  of  these  proceedings,  though  less  scientific  than  that  of 
special  pleading,  yet  it  may  be  observed,  that  a  familiarity  with  prcr 
cedents  mny  save  much  time  and  labour,  and  prevent  too  daring  a 
deviation  from  the  idiomatical  phraseology  adhered  to  in  courts  of 
equity. 

To  acquire  skill  in  these  three  several  branches  of  the  profession, 
it  has  of  late  years  been  very  usual  for  the  young  student  to  get 
himself  admitted  to,  and  exercised  in,  the  domestic  scenes  of  actual 
business  carried  on  by  some  eminent  practitioner;  where' he  may  as 
constantly  attend^  as  Cicero  did  on  Scsevola,  whom  he  wasWought 
to  by  his  father,  at  an  early  age,  for  the  same  proposed  advantage, 
instruction  in  the  laws  of  his  country.* 

I  should  here  be  naturally  led  to  discourse  of  the  institution  estab- 
P  ^  .  1  lished  in  this  University,  as  a  help  to  legal  ^education, 
I  ^^*^  J  by  a  wise  and  liberal  benefactor;  but  the  general  nature 
and  advantage  of  it  has  been  fully  and  elegantly  discussed  by  the 
celebrated  commentator  on  the  laws  of  England.  It  may  not  be 
improper  to  subjoin,  that  probably  some  utility  might  be  derived  from 
the  Vinerian  Lectures,  even  under  their  present  conduct;  if  it  were 
only  to  habituate  the  minds  of  the  audience  to  oral  instruction  on 
legal  subjects,  and  to  induce  them,  at  their  earliest  leisure,  as  a 
proper  juridical  exercise,  to  digest  the  brief  Botes,  which  it  may  be 
thought  worth  while  to  take  here,  into  a  connected  order  and  style. 

In  methodical  dissertations  on' the  English  laws,  errors  are  perhaps 
inevitable ;  and  caution  will  often  suggest  a  guarded  doubtfulness  of 
expression.  A  definitive  certainty  of  knowledge,  in  a  great  variety 
of  legal  topics,  is  hardly  to  be  expected  from  the  maturest  proficient, 
with  all  the  aid  of  practical  experience.  It  is  something  to  prepare 
the  student  for  greater  professional  attainments,  and  to  familiarise  his 
mind  to  the  subjects  of  his  studies,  in  a  manner  properly  didactic,  and 
fitted  to  strike  or  please  the  attention ;  for  he  may  be  thought  to 
have  made  no  inconsiderable  progress,  who  can  himself  duly  investi- 
gate, or  with  tolerable  readiness  understand  others,  who  treat  of  the 
abstruscr  points  of  law. 

The  pubKcation  of  those  admired  Commentaries,  which  first  did 
honour  to  this  institution,  and  in  which  every  subject  is  just  so  far 
entered  into,  that  the  parts  are  systematically  proportioned  to  the 
whole,  undoubtedly  has  assisted  tlie  labours  of  every  student  of  the 
law ;  and  I  may  add  (not  with  a  view  to  condolence,  but  in  the  way 
of  apology),  that  it  has,  perhaps,  equally  increased  the  difficulties 
attending  the  Professor's  otiice.  I  trust,  therefore,  when  any  thing  in 
these  Lectures  appears  trite  or  uninforminff,  that  my  auditors  will 
call  to  mind  the  nature  and  weight  of  the  UDoertaking,  and  the  neces* 
stty  of  occasionally  introducing  such  obvious  matter;  when  any 
r  ^xcv  1  ^^^^S  ^^  obscure,  that  they  will  give  *me  an  opportunity 
1-  -'of  attempting  to  explain  it  in  conversation;  and  when 

there  happens  to  be  convoyed  any  useful  knowledge  or  improving 
suggestion,  that  they  will  embrace  it  to  their  own  advantage. 

The  work  just  alluded  to  is  so  complete  a  repository  of  rudimental 

*  Cio.  do  Amic.  in  priac.  Dc  Lc^.  lib.  1 1.  4. 
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kncmlefige,  that  it  is  not  easy  for  a  successor  in  the  author's  funetioi) 
to  enter  more  minutely  into  any  legal  subject*  so  as  to  be  intelligible 
to  a  young  auditor,  without  either  repeating  in  a  diflerent  method 
and  expression,  or  else  supposing  him  acquainted  wiih  the  elementary 
learning  therein  contained.  The  latter  would  be  an  awkward  and 
inelegant  course  to  be  pursued  :  and  as  to  repeating  such  matters  as 
may  DC  read  at  leisure  in  that  excellant  compilation,  I  shall,  in  the 
ensuing  Lectures,  very  studiously  avoid,  as  much  as  possible,  any 
siqperfluous  recital  of  that  kind  ;  endeavouring  for  the  most  part  to 
make  my  observations  so  far  supplemental  to  tnose  Commentaries,  as 
not  unnecessarily  to  contain  the  very  points  therein  expressed  ;  pre- 
ferring Q86  to  ornament,  and  adopting  a  plan  less  regular  perhaps, 
less  critically  methodical,  than  might  have  been  followed  if  that  pub- 
Kcation  had  never  appeared.  A  varied  distribution  of  the  same  sub- 
ject, though  not  so  gracefully  arranged  as  a  former  one,  may  not  be 
without  its  use;  as  things  placed  in  a  new  point  of  vie\^,  though  they 
may  appear  less  elegant  and  becoming,  may  yet  discover  properties 
not  before  seen  or  noticed*  Regard  was  to  be  had  to  the  insertion 
of  such  particulars,  in  such  a  method,  as  might  best  engage  the 
attentiveoess  and  the  memory  of  the  audience.  What  I  therefore 
propose,  and  anxiously  wish  to  accomplish,  is,  that  these  Lectures 
may  not  be  wholly  unprofitable  to  those  who  are  well  acquainted 
with  Sir  William  Blackstone's  work,  because  every  student  may 
make  himself  acquainted  with  it.  But  at  the  same  time  it  would  be 
very  inriprbper,  for  many  reasons,  to  conclude,  that  every  student, 
before  bis  attendance  here,  has  actually  perused  that  work  with  suffi- 
cient care  and  assiduity,  not  only  in  a  competent  degree  r  «.^^:  i 
to  understand,  but  abo  to  remember  *its  contents.    It  will  ^  •■ 

tiierefof e  be  necessary,  upon  every  subject,  to  set  forth  so  much  rudi- 
mental  or  elementary  doctrine,  by  way  of  definition,  distinction,  or 
general  principle,  as  may  give  an  air  of  regular  arrangement  to  that 
which  follows,  and  render  it  intelligible  to  one  not  yet  conversant 
with  any  writers  in  our  law.  Herein  I  must  be  contented,  with  some 
reluctance,  to  nieniion  the  same  things  in  substance  as  may  be  read 
in  divers  juridical  authors  of  the  methodical  kind.  But  even  here  a 
difierence  of  expression  may,  perhaps,  serve  to  elucidate  and  explain 
the  principles  laid  down,  or  to  implant  them  better  in  the  memory. 
There  may  be  some  use  even  in  barely  selecting  and  relocating  things 
worthiest  of  being  known  and  kept  in  remembrance,  of  the  most 
importance  and  most  general  use.  I  must  add,  that  without  recur- 
ring to  the  elementary  rudiments  of  the  law,  as  heads  under  which 
'the  panicular  doctrines  to  be  delivered  may  be  distributed,  it  would 
be  impossible  to  maintain  anv  symmetry  or  order;  which  essentially 
Ftoommead  all  works  of  industry  and  skill.  Lastly,  in  a  study  so 
difficult  at  the  same  time,  and  so  important,  as  that  of  the  laws  of 
Bogland,  any  help  or  assistance,  however  small,  is  entitled  to  some~ 
proportion  of  regard. 

It  is  now  time  to  ddineate  the  plan  intended  to  be  pursued  in  the 
succeeding  Lectures,  with  the  reasons,  very  briefly,  of  that  distribu- 
tt^m. 
I  shall  adopt  the  same  threefold  division  as  the  Institutes  of  Justin* 
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ian,  and  which  appears  to  me  the  most  clear,  aDd  aoalyticaUy  jast : 
considering  our  laws,  first,  as  referred  to  Persons,  or  the  several 
capacities  of  men  in  civil  life ;  secondly,  as  referred  to  Things  or 
Properly ;  and,  thirdly,  treating  of  Actions. 

The  great  relation,  in  which  the  members  of  civil  society  stand  to 
each  other,  is  that  of  governors  or  magistrates,  and  subjects.  All 
kinds  of  magistracy  or  civil  dominion  may,  as  we  have  before  seen 
in  the  third  of  these  preliminary  discourses,  be  properly  referred  to 
f  ♦xcvii  1  ^'^^^^ '^i°^*» — legislative,  execotive,  and  judicial;  or  the 
^  -■  ^distinct  powers  of  enacting,  executing,  and  interpreting 

laws.    I  shall  therefore,  under  the  first  head  or  division  of  the  laws, 
as  referred  to  persons,  first  speak  historically  of  the  estabhshtiieot  of 
the  legislature,  and  of  the  constituent  parts  and  collective  capacity  of 
the  parliament ;  secondly,  of  the  king  or  supreme  executive  magis- 
trate ;  and,  thirdly,  of  courts  of  judicature.    In  treating  of  jurisdic- 
tions, I  shall  first  consider  the  courts  that  proceed  according  to  the 
general  laws  of  the  land,  (which  account  it  is  impossible  to  omit 
consistently  with  any  regard  to  order,  though  it  must,  indeed»  chiefly 
contain  obvious  matters)  next,  those  that  are  allowed  to  govern  them- 
selves  by  a  peculiar  system,  as  the  civil,  ecclesiastical,  maritime,  and 
forest  laws ;  then  I  shall  endeavour  to  trace  the  origin  and  nature  of 
the  chancellor's  office  and  court,  and  shall  speak  of  courts  of  eauity 
in  general ;  and  afterwards  shall  discuss  the  civil  jurisdiction  of  the 
lords  in  parliament,  as  a  court  of  appeal  from  inferior  tribunals  both 
of  law  and  equity.    After  this  account  of  courts,  I  shall  treat  of 
divers  magistrates,  both  of  the  judicial,  and  executive  or  nrinisterial 
kind,  beginning  with  some  of  the  great  officers  of  state.    Having  thus 
spoken  of  the  several  kinds  of  dominioi),  or  persons  governing,  we 
must  next  contemplate  the  body  of  the  people  governed.    This  will 
lead  Its,  first,  to  consider  the  clergy,  having  before  treated  of  those: 
among  them  who  have  judicial  authority,  under  the  title  of  ecclesias- 
tical jurisdictions.    This  account  of  the  clerical  order  will  introdttca 
a  detail  of  the  legal  establishment  of  the  national  religion.    I  shall 
afterwards  discourse  of  the  state  of  persons,  (a  pbraae  taken  from  the 
Roman  civil  law)  under  which  I  shall  include  the  legal  effiscts  of  cer- 
tain disabilities,  as  of  infants  and  others.    I  abaH  tbea  consider  per- 
sons in  their  private  domestic  relations,  and  shall  conclude  this  first 
general  division,  concerning  the  laws  as  referred  to  persons^  wMh  an 
account  of  corporations,  to  which  an  artificial  personalty  is  aacribed. 
t  •xcviii  1  ^^  second  general  division,  conoerniag  the  Law* 

I  ^  ^^^  i  vae  referred  to  things  or  property,!  shall, pursue  the  great 
distinction  which  oor  muoictpal  institutions  hate  made,  and  which  ift  * 
all  parts  of  them  is  so  strongly  marked,  between  real  and  personal 
estate.  Under  the  title  of  real  estates,  I  shall  first  spank  of  tho 
quantity  of  interest  therein;  secondly,  of  the  teaore  hgr  whicb 
such  interest  may  be  hotden;  thirdly  of  incorporated  beredita* 
ments,  and  more  particularly  of  tithes;  fourthly  of  the  joint  and 
contemporary  ownership  of  estates ;  fifthly,  of  estates  opom  condi- 
tion, more  especially  of  mortgages ;  sixthly,  of  estates  in  possession 
and  in  expectancy,  as  remainders  vested,  and  contingent  and  execu- 
tory devises;  and  lastly,  of  the  title  to  estates,  by  deed,  by  mAlter.of 
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record,  and  by  devise.  Under  the  title  of  Personal  Estate,  or  property^ 
I  shall  first  mention  various  means  of  acquiring  it,  in  a  concise  anid 
cursory  manner,  because  these  subjects  are  treated  of  so  clearly  and 
fully  by  Sir  William  Blackstone,  that  it  would  be  difficult  to  make 
any  very  useful  addition  to  his  account  of  them ;  but,  secondly,  I  shall 
allot  a  whole  lecture  to  tl^e  consideration  of  captures  at  sea,  because 
I  know  not  where  the  doctrines  relating  to  them  are  brought  together 
and  digested  into  any  methodical  order,  and  because  they  merit  atten- 
tion, tm>ugh  they  rarely  have  much  dependence  on  municipal  law, 
strictly  so  called,  and  not  considered  as  comprehending  the  law  ojf 
nations:  aAer  which,  I  shall  conclude  this  second  general  division 
with  speaking  of  the  title  to  personal  property  by  testament,  and  by 
succession  in  cases  of  intestac v. 

The  third  general  head  or  division,  concerning  actions,  will  subdi- 
vide them  into  criminal  prosecutions,  private  civil  actions,  and  suits 
in  courts  of  equity.  Under  the  first  ot  these  titles,  I  shall  begin  our 
entrance  into  the  forum  contentiomm^  with  a  short  consideration  of 
ponishments  in  general,  and  of  the  more  general  classes  of  temporal 
oflfences,  because  the  definitions  of  crimes  are  readily  met  with  in 
many  books,  and  it  is  inconsistent  with  my  general  design  to  be  pro* 
liz  on  this  subject,  which  is  more  easily  comprehend^  and  less  in 
*need  of  elucidation,  than  most  other  parts  of  our  law,  and  r  i^^  *t  1 
is,  besides,  so  happily  digested  and  illustrated  in  that  t  ^^  J 
valuable  vork,  Serjeant  Hawkins's  Pleas  of  the  Crown.  I  shall  then 
speak  of  offences  against  the  established  religion,  and  of  the  laws 
relating  to  the  nonconformitv  of  the  Roman  Catholics  and  Protestant 
Dissenters.  The  modes  of  criminal  prosecutions  will  afterwards 
come  into  consideration.  Here  I  shall  take  a  transient  view  of  the 
laws  in  this  respect  of  some  other  countries,  and  shall  then  treat,  first, 
of  indictments;  secondly,of  informations;  thirdly,  of  appeals;  fourthlv, 
of  trials  by  the  peers  of  the  realm ;  fifthly,  of  parliamentary  impeach- 
ments, and  lastly,  of  bills  of  attainder,  and  of  pains  and  penalties ;  in 
which  lecture  the  mortal  fitness  of  such  legislative  judgments  will  be 
discussed.  Under  the  title  of  Private  Civil  Actions,  I  shall  first  con- 
sider real,  and  secondly  milled  actions ;  then  I  shall  give  some  account 
of  the  altercations  upon  record  in  personal  actions,  and  shall  attempt 
to  elucidate,  in  some  measure,  the  rational  foundation  of  the  rules  of 
special  pleading.  In  the  following  lectures  I  shall  treat  of  various 
kinds  of  personal  actions,  arising  ez  contraetu^  or  ex  delicto^  or  foun- 
ded on  real  or  implied  force  and  violence.  Under  the  head  of 
actions  of  Assumpsit,  I  shall  take  occasion  to  speak  of  divers  writings 
or  instruments,  in  which  that  form  of  suit  is  to  be  used,  particularly 
policies  of  insurance ;  and  in  treating  of  actions  of  Replevin,  I  shall 
introduce  some  remarks  on  th^  doctrine  of  distresses.  Under  the  head 
of  Evidence,  I  shall  first  speak  of  the  competency  and  credibility  of 
witnesses,  and,  secondly,  of  the  admissibility  of  various  kinds  of  writ- 
ten proof;  and  shall  conclude  the  title  of  Private  Civil  Actions,  with 
remarks  on  the  incidents  previous  to,  at,  and  after  trials  by  jury.  The 
last  title  is  that  of  suits  in  courts  of  equity.  This  will  lead  me,  first 
to  speak  of  the  practical  proceedings  in  those  courts,  and,  secondlv» 
o{  such  matters  as  are  most  frequently  brought,  or  most  peculiarly 
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r  »c  1  ^PP"*^***^^  ^^  •equilable  jurMictioiM :  as  first,  the  grant- 
*-  -'  ing  of  injuDctibns ;  secondly,  the  performance  or  rescind- 

ing of  agreements,  whether  affected  by  the  statute  of  frauds  or  other- 
wise; and,  lastly,  causes  of  the  testamentary  kind,  which  will  be  the 
ultimate  subject  of  our  inquiries. 
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PART  THE  FIRST. 

OF  THE  LAW  AS  REFERRED  TO  PERSONS. 


LECTURE  L 

OP  THB  AITTIQUITY  OP  THE  filTGLISH  LKOlflLATURC. 

Havhtg  several  years  ago  submitted  to  public  perusal  those 
discourses  which  formerly  constituted  the  six  first  lectures  of  my 
annual  course,(a)  I  shall  take  the  liberty  of  referring  to  that  work,  as 
coutainin^  a  discussion  of  such  preliminary  topics  as  I  judged  a  pror 
per  introduction  to  the  study  in  which  we  are  engaged ;  at  the  end  of 
which,  alsoy  some  account  is  given  both  of  the  manner  and  general 
plan  of  the  whole  undertaking. 

We  are  now  to  enter  on  the  first  general  head  of  the  plan  there 
delineated,  which  proposes  to  treat  of  the  laws,  as  referred  to  persons. 
I  do  not  affix  to  the  word  persons  its  popular  signification  merely, 
buty  by  a  metaphor  originally  assumed,  perhaps  from  the  drama,  and, 
according  to  the  use  of  it  among  the  Roman  jurists,(6)  intended  to 
express  that  part  or  character  which  every  man,  and  every  sodety 
of  men,  is  invested  with,  either  by  nature  or  positive  institution. 

Persons,  therefore,  may  be  divided  according  to  their  natural  and 
civil  capacities.  We  may  consider  them  *such  as  they  r  #4  -i 
are  by  the  law  of  nature,  or  as  such  they  become  by  the  ^  ^ 

laws  of  civil  society.  I  shall  not,  however,  pursue  any  further 
this  distinction;  but  shall  treat  of  them  in  one ^ view,  as  objects 
of  the  law  of  England,  which  in  general,  secure  and  enforce 
the  natural  rights  of  individuals  so  far  as  is  consistent  with  the 
public  and  common  welfare,  and  restrain  them  only  where  necessity 
reauires  it. 

In  the  large  sense  I  have  described,  person  may  well  comprehend 
the  various  relations  and  distinctions  of  men  in  civil  life.  Of  these 
relations,  that  of  persons  governing  and  governed,  or  magistrates  and 
subjects,  will  first  occupy  our  attention.  In  my  discourse  on  the 
several  species  of  magistracy,  I  have  considered  civil  dominion  as 
properly  distinguishable  into  three  kinds,  legislative,  executive,  and 
]udiciu].(c) 

(a)  Elements  of  Jnritpradenoe,  now  printed  with  this  work. 

(6)  Persona  est  homo,  cam  stata  qoodam  consideratus.    HciDcoc  EHem.  75. 

{e)  Elem*  Jar.  Lect.  III.  supra,  p.  ilvii. 

October,  1842.— G 
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Of  all  kinds  and  degrees  of  authority,  which  nian  nnay  exercise 
over  man,  the  legislative  is  the  most  august  and  supreme,  as  Iliave 
before  remarked  in  the  same  little  treatise  just  referred  to,(rf)  in  wbirh 
its  general  nature  and  properties  are  displayed.  The  authors  of  the 
Parliamentary  History  rashly  maintain,  *Mhat  in  all  nations  of  the 
v^orld,  hitherto  known,  and  in  all  ages,  the  laws  they  were  governed 
by,  were  first  made  by  the  advice  and  consent  of  general  assemblies, 
and  then  promulgated  to  the  whole  community."(c)  A  power  of  legis- 
lation, I  mean  the  authority  of  issuing,  not  only  temporary  and  occa- 
sional ordinances,  but  durable  and  general  Laws,  is  indeed  in  the  hands 
of  a  single  person,  an  alarmmg  excess  of  dominion.  Such,  however, 
was  undobledly  exercised  by  the  Roman  emperors  in  their  LexEdic- 
talis,(/)  though  they  avowcdFy  claimed  it  by  grant  from  the  people, 
conveyed  in  that  instrument  called  Lex  Regin,  and  containing  a  for- 
mal surrender  of  those  liberties  which  had  long  before  been  in  (act 
extorted  from  them.(g-)  This  Roman  instance  of  a  single  person 
having  the  power  of  enacting  stable  and  universal  laws,  was  the 
r  ^-  ^  •most  absolute  sovereignty  that  in  any  distant  age  or 
^  -I  country  (for  I  avoid  speaking  of  modern  times   in  this 

respect)  can  be  accurately  traced.  In  eastern  countries,  the  ancient 
and  established  seats  of  despotism,  the  laws  properly  so  called,  seem 
of  the  most  part  to  have  been  immutable,  by  whatever  authority  they 
were  originally  framed ;  and  the  decrees  ol  the  monarch  were  chiefly, 
perhaps,  of  a  temporary  and  occasional  kind,  and  built  like  royal 
proclamations  amongst  us,  on  some  prior  foundation  that  gavo  them 
their  validily.(A)  The  ancient  kings  of  Greece,  certainly,  in  general 
claimed  no  legislative  power,(2)  nor  did  those  of  Rome,  except  the 
last  which  contributed  to  his  expulsion.(j)  But  without  any  farther 
digression,  it  may  now  be  proper  to  contemplate  what  more 
concerns  us, — the  legislative  constitution  of  our  own  country. 

Amid  all  the  darkness  in  which  antiquity  has  involved  this  subject, 
and  the  intricacies  in  which  it  has  been  entangled  by  the  preiudiccs 
of  some  controversial  writers,  it  seems  highly  probable,  that  the  age 
of  the  Britains  was  more  democratical'ihan  the  Saxon  times,  and 
those  times  more  so  than  the  reign  of  the  Norman  princes.  For  besides 
the  credit  due  to  the  historical  lights  which  cotifirm  this  idea,  there 
were  two  causes,  which  must  have  powerfully  operated  to  such  eflect: 
successful  invasion  in  each  instance,  and  in  the  latter  the  more  abso- 
lute and  complete  reception  of  feudal  principles,  strongly  tended  to 
aggrandize  tlie  sovereign  and  nobles  at  the  expense  of  the  lower 
orders  of  the  communily.(A)  Mr.  Pettyt,  in  the  beginning  of  the  pre* 
face  to  his  Uighls  of  the  Commons,  cites  out  of  Xiphilon,  the  old 
Latin  translator  of  Dio  Cassius,  this  passage,  which  occurs  in  the  life 
of  Severus : — **  Apud  hos  (Britannos,)  populus  magna  ex  parte  princi- 

(d)  lb.  p.  XXXV.        (f)  Pari.  Tli*t  vol.  i.  p.  1       (/)  T«y!.  Civ.  I^  p.  233.  Cod.  V.  Ix.  6. 

(g)  InBt  I.  ii.  6.   Yctihe  cxiittcnre  of  8ucli  a  taw  U  di)«pulcd.  Qibtwn,  ('h.  44.  n.  3S,  40. 

(A)  Daniel,  ch.  Hi.  and  vi.  Tlic  last  of  the  I  wo  idolatioutt  dtcrces  rcfcrn  d  to,  which  wM 
mnctiontd  l»y  a  great  ccuncil,  \t*  spoken  of  in  ihe  Sejiluagiulvernione  la  a  firtner  ordinance 
For  modern  instances  of  legislative  power  in  the  H>vercigu,  ace  iiullaiu,  A*iddlo  Agcfi 
vol.  i.  p.  951.  vcl.  ii.  p.  441* 

(i>  Grot  Jar.  B.  Sc  P.  lib.  Ti  c.  iti.  ^  8.    Monleequica,  liv.  xi.  c  U. 
'    (jt  Liv.  1.  49.     Mr.ntcuquieu,  liv.  xi.  c.  12.  ' 

(Jc)  Eleir.  Jurisp.  Ltct  V.  sup.  p.  Ixx. 
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fmtam  temO\I}  The  sense  of  ♦which  aeems  swflteienlly  r  #q  i 
clear.     Yei  Dr.  Brady,  in  his  answer  to  Pcltyf,  near  the  l-  -■ 

begianing,  ifisisls  thai  we  ought  lo  restrain  it  to  the  chief  or  great 
iDen,  However,  the  word  Af/it««f*«ww«i  in  the  original  text,  puts 
Ihii  matter  out  of  doubt,  so  far  as  the  credit  of  Dio  is  allowed.  The 
(Bxpreasions  of  Tacitus,  in  his  Kfe  of  Agricola,  which  are  cited  on  the 
euntrarj  side,  namely,  **Bri!anni  oliro  regibus  parebant,  nunc  per 
principes  &ciionibu6  et  studiis  trahun(ur,**(m)  appear  evidently 
desoriptive  of  the  dispositions  of  our  countrymen  at  diflerenl  periods, 
■od  not  to  ascertain  any  thing  tike  a  oonstitutionai  form  of  govern* 
meitt,  nor  by  any  means  lo  coi>fuie  the  very  probable  opinion  that 
among  the  Brituns  there  existed  legislative  assemblies  of  the  demo* 
emtical  kind* 

I  conne  now  to  the  Saxon  era,  at  which  time  if  we  give  credit  to  a 
large  body  of  our  moat  learned  lawyers  and  antiquarians^  we  must 
believe  that  the  people  biireaconsiderable  part  ip  the  government.  In  the 
account  of  the  conventions  of  those  days,  the  people  and  their  assent 
are  sometinoes  expressly  mentioned.(n)  The  word  picao  "witan** 
(sapientes,)  which  so  freouentty  occurs  in  the  law8themselves,(o)  seemn 
U>  toekvde  the  commonalty,  or  persons  inferior  to  nobility,  or  such,  at 
least,  as  did  not  owe  their  legislative  capacity  to  birth  or  possessions* 

Thtssy  for  instance,  in  preamble  to  the  lawe  of  king  Ina,  they  aro 
spoken  of  in  addition  to  the  caldormanmim,  or  great  men,  and  are 
caUed  the  eldest  wise  men  of  the  king's  people*  There  is,  besides^ 
mentioned  *the  presence  of  a  great  society  or  congrega-  r  #7  n 
tioo  x>f  the  servants  or  ministers  of  God ;  so  that  if  we  ^  -■ 

confifie  these  latter  words  (according  to  Sir  Henry  Spelman's  inter* 
pratalion,)(  p)  to  the  eeclesiastieai  order,  there  appears  no  occasion 
lor  restraining  the  former  expression  also  to  the  clergy.  Thus,  like* 
wise,  the  description  of  great,  general,  or  common  council  of  the 
realm,  as  in  the  laws  of  king  Athelstan,  which  are  declared  to  be 
made  <*  in  magna  synodo  in  qua  erat  archiepiscopus  Wulfhelmus,  cum 
omnibus  nobihbos  et  sapientibusquos  iGthelstanus  rex  congregavit  :^{q) 
this,  J  say,  and  similar  accounts,(r)  strongly  denote  an  assembly,  not 
consisting  of  prelates  and  nobles  only,  who  in  the  Saxon  times  were 

(^  Dion.  lib.  xzvi.  e.  13.  (m)  Agaric. o.  13.    Cns.  Bell.  Gall.  lib.  t.  c.  S. 

L  •  (ji)  Wiau  Leg.  Anfto-Sax.  f».  10.  The  Irsnil^tor  of  the  Mirror,  in  his  preface  citea  the 
/blk>«rin|r  pamagp,  aa  applicable  to  the  Ang^Io  Saxon  tiroea: — **Tam  demum  legea  vim  et 
Jifnrem  habuefoiO,  cum  foerunt  noo  node  in8tUuUe,aed  firnNUa  approbetione  comrouDita- 
lia,**  GurduQ*  P;^/!.  313.  **Uiilca8  we  r^ier  it  to  the  AogJo-Sazon  Period,  I  do  not  see 
where  the  priiioiplc  eould  have  originated,  which  ia  recegniaed  in  Magna  Charta,  and  ita 
preparatory  articka,  and  ia  ao  conci«>ely  mentioned  by  Chancer  in  iheae  two  linea : 
*'  I'he  king  taxcth  not  bia  men 
But  by  aaMcnt  of  the  coromonaltie.** 

Rd.  p.  8p.  ibl.    Turn.  Uiat  Anglo^z.  voL  iii.  S59.  iv 

(o)  Wilk.  Leg.  Anglo-Sax.  .34. 104.  With  reference  to  their  preaumed  wiadoro,  they 
ware  cidted  witun  ;  with  reiareuoe  to  their  rank  and  property,  or  nomination,  they  were 
atyled  eadigan,  optimatea,  procerea, &o.    Turn.  Hiat.  Anglo^z.  vol.  iil  311. 

(p)  Gloaa.  v.Parlamentom.  (9)  Wilk.  Leg.  Anglo-S&x.  61. 73^ 

(r)  Baronibua  et  popolo  infinita  multitudine  qui  omnea  regium  ohirographnm  landavi^ 
runt,  diguitale*  vero  ana  oomina  aubicripaerunt  Ingulph.  863.  Praientibua  et  aubacriben* 
tibmi  archiepiacopis  et  epiaoopia  Anglis  univeraid,  uocnon  Beorredo  rege  Morcis,  fidmundo 
I'laat-Angloruin  ref^e,  abbatum  ct  abbatia8aruro,dacum,  comitum,  prooorumque  totiuaterre 
aliorumqne  fideiium  infinita  multitudine,  qui  omnea  cegiom  ohirograpbom  laudavera  nt 
digoitatoi  vero  aua  nomina  aubacripaeruut.  Ibid. 
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Dot,  I  believe,  very  numerous,  but  includiog  others,  in  this  legislative 
body,  of  inferior  rank.(9) 

Sir  Edward  Coke  cites  the  leiger  book  of  an  old  monastery,  relat- 
ing to  a  convention  under  king  Canute  of  a  very  mixed  multitude, 
who  are  said  to  have  given  their  assent  to  an  ordinance  then  made  in 
favour  of  that  religious  house.(<)  If  the  credit  of  this  monkish  annalist 
should  be  impeached  by  supposed  partiality  to  the  immunities  of  his 
own  6ocicty,(tt)  the  narrative  may  at  least  in  some  measure  show  the 
idea  traditionally  received  of  the  Saxon  constitution  from  early  times, 
r  *8  1  '^^'^^^^  ^^  ^^  ^^^^9  h^^^  avowed  diflbrent  sentiments,  and 
^  -I  have  thought  that,  in  the  Saxon  age,  the  king,  the  superior 

clergy,  and  the  nobles,  held  the  lower  orders  entirely  in  a  state  of 
abject  vassalage  and  subjection  ;  but  this  opinion  rests  more  on  posi- 
tive assertion  than  deliberate  reasoning.  I  shall,  however,  subjoin  an 
argument,  which^  though  at  first  sight  it  may  seem  to  prove  too  much, 
is  not,'  I  believe,  easily  overthrown.  Boroughs  or  towns  sending 
members  to  parliament,(t;)  are  unquestionably  an  ancient  and  imme- 
morial part  of  our  constitution,  and  gave  rise  to  burgage  tenure,  which 
withstood  the  revolution  occasioned  by  adopting  the  feudal  system.  I 
cannot  pretend  to  assert,  that  burgage  tenure  prevailed  nowhere  except 
in  towns  sending  members  to  parliament;  but  there  are  manv  boroughs, 
the  representatives  of  which  now  sit  in  the  great  council  of  the  nation, 
and  which  have  been,  as  far  as  can  be  discovered,  of  little  repute 
since  the  Conquest ;  and  as  to  the  ancientest  of  them,  Sir  Edward 
Coke  assures  us  that  he  can  discover  no  traces  when  they  were  endued 
with  that  privilege.(to)  Neither  does  the  argument  stop  here;  fof 
boroughs  in  ancient  demesne,  which  were  the  estate  of  the  crown  in 
the  time  of  Edward  the  Confessor,  or  of  William  the  Conqueror,  are 
exempted  by  immemorial  usage  and  prescription  from  the  charge  of 
sending  members  to  parliament,  and  of  contributing  to  their  expenses, 
which  was  formerly  incumbent  on  the  constituents.fx)  This  immunity 
aiTords  a  plausible  presumption  that  other  boroughs  before  the  Con^ 
quest,  however  small  the  number  might  then  be,  were  obliged  to  send 
members.  Such,  at  least,  is  the  conclusion  of  Lambard,(y)  Dug- 
dale,(z)  and  Coke  ;(a)  and  their  whole  argument,  taken  together,  is 
undoubtedly  of  very  considerable  force,  however  it  may  thwart  the 
r  #9  1  *^pi"'^"  ^^  many,  and  perhaps  the  more  general  persua- 
I-  -I  sion  to  the  contrary.    Still  I  am  speaking  only  of  the 

($)  An  acithor,  to  whom  all  inquirers  into  the  earKer  hittory  of  theconstitnfion  are  tinder 
^reat  obligationB,  thus  sums  up  the  result  of  Che  e? idence  on  this  point : — ^  After  many 
^ears*  consideration  of  the  ouestion,  I  am  inclined  to  believe,  that  the  An^loSaxon  wite- 
nagemot  tery  much  resembled  onr  parliament  in  the  orders  and  persons  that  composed 
it ;  and  (hat  the  membera,  who  attended  as  representaUves,  were  ohosen  by  the  freemen  of 
the  counties,  or,  as  we  now  call  them,  (V^eholdera,  and  the  free  inhabitants  of  the  burghs 
and  cities,  whom  we  now  call  burgesses  and  eitizens.**    Turn.  Hist  Ang.  vol  iii.  311. 214. 

(*)  Pref.  9  Rep.  p.  Tiii. 

(If)  Most  of  the  ancient  laws  that  hare  escaped  the  ravages  of  time  and  violence  have 
been  transmitted  by  the  monks  ;  the  office  of  librarius,  including  that  of  hisCoriogriipher, 
whose  duW  it  was  to  enter  in  the  archives  every  public  muniment  of  importance.  See  Fos- 
lirooke's  British  Monachisnu 

(o)  Litt  §  ir>4.  (to)  Pref  to  9  Rep.  p.  xil.— .See  Gurdon.  Pari  p.  236. 

'    (x)  Lamb.  Arch.  258.  2  Inst  542, 543.  Com.  Dig.  Ancient  Demesne,  F.  2.  4  Inst  269. 

(y)  Archaiun.  p.  259,  and  see  Gurdon.  Pari.  ch.  5. 
•    it)  Orig.  Jortd.  e.  5;  who  seems  rather  to  rely  on  the  laws  of  Edward  the  Confessor, 
being  said  to  be  made  a  rego,  bamnibus,  4st  jiopalo.  (a)  Pref:  9  Rep.  p.  t. 
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substance  of  th6  thing,  not  asserting,  that  the  forms  or  the  language, 
DOW  familiar,  were  then  in  use,  but  conjecturing  only  that  in  those 
days  laws  were  framed,  and  advice  given,  in  parts  by  a  community 
collected  or  deputed  from  various  districts  of  the  realm*;  and  that  such 
were  the  picum,  or  picao,  the  elder  wise  men  of  the  king's  people. 

We  are  now  arrived  at  the  age  of  the  Norman  conqueror;  which 
tide  Sir  Henry  Spelman  interprets  to  signify  the  acquirer  of  property 
or  domiatoD  by  any  other  means  than  hereditary  descent.(6)  When 
this  invader  had  succeeded  in  his  enterprise,  a  new  face  of  political 
afiairs  appeared,  and  an  usurped  |)Ower  greatly  erased  the  model  of 
Anglo-Saxon  liberty.  The  seeds  of  mischief  were  sown,  but  seem 
not  to  have  suddenly  sprung  up  to  strength  and  maturity.  On  the 
contrary,  in  the  fourth  year  of  his  reign,  twelve  men  were  elected  and 
returned  out  of  every  county  to  ascertain  the  laws  of  the  kingdom;/ 
and  though,  perhaps,  the  sceptre  overawed  their  resolutions,  and  these 
advisers  were  permitted  to  certify  only,  rather  than  ordain,  yet  Sir 
Matthew  Hale  insists  that  this  convention  appears  to  be  as  sufficient 
and  effectual  a  parliament  as  ever  was  holden  in  £ngland.(c)  There  is 
also  authentically  extant  an  instance  of  an  ordinance  or  statute  pleaded 
and  allowed,  which,  in  the  place  referred  to,  is  said  to  have  been 
made  in  a  parliament  of  William  the  Conqueror,  but  indeed,  by  the 
king,  the  archbishop  of  Canterbury,  and  all  the  other  bishops,  and  the 
earis  and  barons,  without  any  mention  of  the  commons.((;()  It  must 
not  be  dissembled  that,  in  most  of  the  succeeding  reigns,  the  authority 
of  the  ^comnKms,  whatever  it  had  been  before,  was  sunk  r  ^.^  n 
into  unnoticed  obscurity ;  and  that  of  the  lords  was  at    ^  -I 

times  little  exercised  as  a  part  of  the  legislature,  thoiigh  their  influ- 
ence was  suliicientJy  exorbitant.  There  were,  indeed,  sequent  coun- 
cils or  conventions,  at  which  the  prelates  and  lords  were  present;  but 
it  does  not  certainly  appear  that  the  commons,  except,  perhaps,  in  the 
reigns  of  Henry  the  First (c)  and^  John,(/)  co-operated  with  them. 
At  conventions  in  the  beginning  of  the  roign  of  Henry  the  Third  we 
find  mention  made  of  others  who  were  present,  besides  the  prelacy 
and  nobility.  But  the  famous  statute  oi  Magna  Charta,  both  at  its 
making  and  confirmation,  more  resembles  a  federative  treaty  than  an 
act  of  the  ledslature :  and  as  to  the  provisions  of  Merton,  which  arc 
lecdved  as  Taw,  it  is  observable,  that  of  the  lords,  the  archbishop  uf 
Canterbury,  the  bishops  of  his  province,  and  the  major  part  only  of 
the  earis  and  barons  were  present ;  and  it-'is  declared,  **  Ita  provisum 

h)  Wilk-  Leg,  Angio  Sax.  285.  Argumentun^  Antl-NormaDDicum,  p.  zii ;  but  see  Hame*s 
Hbtonr  of  bit  reign,  aod  note  L.  ibib. 

(c)  llist  C.  L.  e.  ▼. !».  91,  ed.  1779.  Ho  efidentlj  considera  the  sabfltanoe,  not  the  fbrm, 
«r  even  the  oaiiie.  So  in  the  first  ptrliamtnt  of  Edvrtrd  I.,  held  in  127 1 ,  bofore  the  regular 
ODoimeneeinent  of  writs,  as  will  be  seen  hcreafler :  **  Convenerunt  arohicpisoopif  cpiscopi, 
eomiles  el  liarones,  ebbates  et  priore8,et  do  <}aolibet  eomitata  qnatuor  milites,  ct  de  qnalibet 
civiiaie  #|aalour.'*    Gale,  vol.  ii.  p.  2:27. 

id)  Year.^oak  21  Edw.  III.  60,  a.  b. 

{€)  Cleras  Angiie  et  nniversos  popolns.  Seld.  Tit  Hon.  c.  ▼.  §  30.  Works,  toI.  iii.  7.^1.  1 
"hii.  Hist  5.    'niie  isoaareh  affeeled  lo  restore  the  Angle-Saxon  Tiberties. 

(/)  The  prescription  claimed  bj  the  burgesses  of  St  Albans  wonld  carry  the  system  of 
KBpreseiitatioa  ct  least  to  the  time  of  John.  See  thie  petition  remarked  on.  Homo's  Hist 
ToL  iii.  392,  note  F.,  and  Halt  Mid.  Ages,  vol.  iii.  43,  43,  cd.  3.  See  also  3  Prynno's  Reg. 
Pi  l<,«a  Ui0  wfit,  15  John. 
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{mi  et  coQcessam,  tarn  a  predictis  archiepiscopis,  epbcopis,  comitibus^ 
baronibus,  quam  ab  ipso  rege  et  alii8."(g')  ' 

Near  the  latter  end  of  the  same  reign  we  meet  with  occurrences 
more  exciting  our  attention.  In  the  year  1264,  Simon  M ontfort,  earl 
of  Leicester,  who  then  held  his  sovereign  a  prisoner,  caused  precepts 
to  issue  in  the  king's  name  for  electing  knights,  citizens,  and  burgesses, 
much  in  the  present  mode.  The  authors  of  the  Parliamentary  History 
tell  us,  "  It  will  be  in  vain  to  expect  to  find  any  traces  of  the  ancient 
English  constitution  of  parliaments  from  a  convention,  summoned  at 
the  arbitrary  will  of  a  rebel,  and  composed  of  such  as  would  best 
serve  his  purposes,  none  else  being  called  to  iC\h)  This  seems  a 
r  *11  1  v^'*y '^^sty  and  inconsiderate  way  *of  judging.  It  is  a 
^  ^    plain  and  manifest  fact^  that  what  was  then  transacted  is 

a  model  of  the  present  system.  In  that  season  of  tumult  and  civil 
confusion,  it  is  hardly  possible  that  the  fabric  of  the  English  constitu- 
tion could  be  suddenly  invented  and  reared,  that  the  parliamentary 
boroughs  could  be  so  readily  fixed  upon,  and  that  they  should  be 

f generally  dispersed  throughout  the  kinp^dom  with  a  perplexing  inequa- 
ity,  and  not  such  as  can  oe  accounted  for  on  the  ground  of  party,(i) 
and  which,  therefore,  is  a  corroborating  proof  that  Ihe  precepts  were 
not  issued  according  to  a  new  and  arbitrary  selection.(^')  If  the  earl 
had  not  meant  to  restore  the  ancient  form  of  government,  a  represen- 
tive  body  of  twelve  knights  from  every  county,  would,  according  to 
the  precedent  in  William  the  Conqueror's  reign,  probably  have  better 
answet*ed  his  designs:  and  this  would  have  been  a  popular  measure, 
as  being  a  great  ease  to  the  many  boroughs,  according  to  Sir  Edward 
Coke's  account,  fallen  into  decay,  and  on  which  we  can  hardly  sup- 
pose the  earl  was,  at  this  time,  imposing  a  new  burden.(Ar)  Whatever 
arts  were,  in  fact,  used,  to  procuMre  the  return  of  representatives  devot- 
ed to  the  earl  of  Leicester's  inclinations,  nothing  of  that  sort  appears 
in  these  precepts ;  and  they  may  be  aptly  cited  to  show  the  antiquity 
of  our  constitution,  which,  about  this  period,  seems  rather  to  have 
been  revived  than  created,  unless  we  suppose,  without  any  pretence 
for  it,  that  this  whole,  record  is  a  mere  forgery.  The  entry  of  the 
mandates  for  the  return  of  knights,  citizens,  and  burgesses,  is  in  the 
following  words: — *'Item  mandatum  est  singuHs  vicecomitibus  per 
f  «12  1  -^"Sli^"^*  9"^  venire  ^faciant  duos  milites  de  legaliori- 
^  ^    bus,probioribus  et  discretion  bus  militibus  singolorum  comi- 

tatuum  ad  regem  Londini  in  octabis  prsedictis  in  forma  supradicta : 
item  in  forma  prsedicta  scribitur  civibus  Eboraci,  civibus  LincolnisD,  et 
ceeteris  burgis  Angliae,  quod  mittant  in  forma  prsedicta  duos  de  discre- 

(g)  St  Merlon,  50  Hen.  iii.    1  P.rl.  Hint  31,  33.    See  Malth.  Par.  367. 

(h)  I  Pari.  HwL  67.  But  Uim  aentioietit  is  adopted  from  a  hi«toriaii  whose  prejudices  are 
well  known.    Carte,  vol.  ii.  151. 

(t;  Gardon.,  Pari  p.  236, 337,  attempts  to  account  for  the  disproportion ;  but  bis  observa* 
tions  only  extend  to  the  west  of  Gngfland.  A  modern  historian  seeins  to  hold  the  inequality 
of  modern  growth :  **  If,  in  running  our  eyes  along  the  map>  we  find  any  sesport,  or  inland 
town,  wbi^  has  never  enjoyed  the  elective  fVanchise,  ws  may  conclude  at  ooce  that  it  has 
vmcrged  from  insignificance  since  the  reign  of  Hen.  VI 11.** — HaUam.  Const  Hist  voL 
iii.  5 1. 

(j)  The  record  (inf.  p.  13,)  does  not  specify  the  parliaooeotary  boroughs,  but  speaks  of 
them  as  established  and  known. 

{k)  In  this  light  it  was  considered,  for  which  reason  it  was  qot  kwt  or  ahnfttCMls  M  & 
franchise  may  bo,  by  time  or  disuse.    Prynne  Rcgist.  ilbi,  1183. 
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tioribos  et  legalioribus  et  probioribos  tarn  civibus  quam  burgensibus 
8ui8."(0  ^^^^  Dol  being  the  narrative  of  an  historian,  but  the  Ian* 
guage  of  a  record,  auttenticating  a  coeval  fact,  strongly  intimates 
that  it  was  known  and  settled  what  towns  were  boroughs,  otherwise 
there  would  appear  some  contemporary  traces  of  their  creation. 

It  is,  therefore,  apparent,  that  the  representative  system  was  not  at 
that  time  entirely  a  new  devise.  Had  it  been  so,  it  is  not  probable, 
considering  the  power  of  the  nobles  and  their  contempt  for  the  lower 
orders,  that  the  practice  would  have  been,  as  it  indisputablv  was, 
shortly  afterwards  renewed  and  confirmed.  It  being  admitted,  then, 
that  the  system  was  more  ancient  than  this  carl's  procedure,  it  follows 
as  a  plausible  8uppk>sition,  recollecting  what  has  been  before  said  con« 
cerDing  boroughs,  that,  before  the  Conquest,  populous  cities  and  towns 
deputed  some  of  that  mixed  and  numerous  assembly  which  composed 
the  common  council  of  the  realm ;  especially  -as  no  intermediate  period 
affords  much  colour  for  such  an  innovation.  Neither,  in  the  interim, 
was  this  polity  more  injured  or  defaced  than  might  reasonably  be 
expected  from  so  long  and  unlettered  a  period  as  had  then  elapsed 
since  the  Norman  conquest,  and  from  so  lasting  a  change  as  that 
revolution  must'  have  produced.  Three  several  parliaments  were 
holden  by  Henry  the  Third,  after  the  royal  cause  had  triumphed  in  its 
turn,  in  the  forty-ninth,  fifty-first,  and  fifty-second  years  of  his  reign. 
But  the  writs  of  summons  at  length  are  not,  I  believe,  extant  ;{m)  it 
Ut  however  credible,  that  *the  people  had  a  share  in  these  r  «t  o  -i 
councils ;  for  in  the  pieamble  to  the  statute  of  Marlebridge,    ^  -I 

which  was  passed  at  the  last  of  them,  are  these  words:  **  Convocatis 
discretioribus  ejusdem  regni,  tarn  majoribus,  quam  minoribus ;"  and 
ia  the  preamble  to  the  statute  of  Westminster,  the  first  made  at  the 
£rsL  parliament  of  Edward  the  First,  in  the  third  year  of  his  reign, 
express  nM^niion  is  made  of  the  assent  of  the  commonalty  of  the  realm. 

In  the  eleventh  year  of  Edward  the  First  the  writs  for  the  election 
of  the  knights  were  directed  to  the  sherifis ;(»)  and  the  citizens  and 
burgesses  were  returned  by  virtue  of  a  separate  authority.  The  first 
regular  precept  directed  to  the  sherifl*  for  the  election  ol  citizens  and 
burgesses,  of  which  we  have  authentic  memorial,  is  in  the  twenty- 
third  of  Edward  the  First,  according  to  Rufi*head,(o)  who  is,  however, 
a  strenuous  assertor  that  this  was  the  revival,  and  not  the  commence'* 
ment,  of  their  right.  On  the  other  hand,  he  affirms,  that  so  little  regard 
was  paid  to  the  authority  of  the  commons,  that  their  assent  was  not 
holden  essential  to  the  passing  of  a  law ;  and  that  even  the  peers  were 
considered  merely  as  counsellors,  or  else  relinquished  their  share  of 

(/)  1  Ryra.  803. 

(m)  Noi  in  Itymor :  the  reAsrenoe  in  1  Pari.  Higt.  7t,  appears  to  l>e  a  mistake.  **  We  find 
DO  eti^ing  writ  ordering  the  election  of  citizens  and  borgestea  of  parliament  earlier  Uian  the 
33d  year  of  Edw.  I. ;  but  the  Iom  ofthe  pracedin^  reeords  ia  no  proof  <^  their  non-eziatenoe, 
aad  ought  ne? er  to  have  been  copfoanided  with  iu  All  the  write  of  smnrnDoe  of  the  Angkw 
SixoQ  ooblea  to  the  witeoagemot  have  been  lost :  yet  who  woold  infer  from  their  non- 
appearance, that  the  noblea  were  not  auinmoned  to  the  jperoot,  and  bad  no  right  to  be  there  ? 
TtM  earliaat  summona  ofthe  peers  lo  parliament  is  uaually,  but  erroneously,  said  to  foe  that 
ofthe  49  Hen.  Vlll. :  but  is  this  a  proof  that  they  were  not  in  parliament  before  ?  There  is 
Doihinf  in  the  earliest  writ  which  has  survived  that  marks  such  writ  to  have  been  the  com- 
meooenient  ofthe  custom.*^ — Turner*s  Hist  ofthe  Anglo-Saxons,  vol.  iii  p.  216,  ed.  3,  book 
f  iir.  ch.  4,  thi^gbout 

(a;  1  FarL  Hist.  87, 88.  (e)  Fref.  to  SUtates.    But  see  Hall  Mid.  Ages,  foL  iiL  4S. 
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legislature ;  and  that  this  high  authority  was  exercised  by  the  king 
and  his  justices.  The  absolute  right  of  the  comnnons  to  co-operate  in 
making  laws,  whatever  the  practice  might  be,  is,  as  he  allows,  appa- 
rent from  the  words  of  the  summons,  which  are,  "  ad  audiendum,  et 
faciendum,  et  consentiendum."  As  to  a  power  of  legislation  exercised 
by  tlie  king  and  his  justices,  he  adduces  what  is  called  the  statute  of 
r  ^. .  1  Gavelet,  made  in  the  tenth  year  of  *Edward  the  Second, 
L  J  which,  perhaps,  was  only  an  authoritative  resolution  of  a 

controversial  point,  and  ought  to  be  considered  rather  as  a  sentence 
than  a  law.  This,  however,  being  in  exclusion  of  the  lords  of  parlia- 
ment, as  well  as  of  the  commons,  and  happening  when  the  power  of 
the  nobles  was  at  the  highest,  can  hardly  be  thought  an  intended 
invasion  of  the  rights  of  the  legislature. 

Whatever  similar  instances,  if  any,  can  be  produced,  may  justly 
be  looked  upon  as  violations  of  right,  and  infringements  of  the  con- 
stitution. 1  am  speaking  of  the  legislative  power  in  our  kings,  inde- 
pendent even  of  the  lords' concurrence,  which  no  age  ever  recognised. 
Thus  the  author  of  the  Mirror  (a  treatise  written  in  the  time  of 
Edward  the  First,  and  the  succeeding  reign,)  laments  that  ordinances 
are  made  by  the  king  and  his  clerks  only,  and  by  aliens  and  others, 
who  dare  not  contradict  the  king,  but  study  to  please  him,  and  that 
laws  arc  oftener  dictated  by  will  than  founded  on  right.(p)  These 
complaints  of  that  learned  and  upright  lawyer  are,  I  apprehend,  the 
language  of  one  remonstrating  against  an  illegal  and  undue  exertion 
of  power  contrary  to  his  sense  of  the  established  constitution.  There 
was,  indeed,  about  the  fifteenth  year  of  Edward  the  Third,  a  repeal 
by  the  king's  sole  authority  of  what  he  had  before  consented  to  in 
parliament  :(q)  thotigh  his  royal  grandfather,  about  sixty  years  before, 
being  solicited  by  certain  of  the  clergy  to  repeal  the  mortmain  act, 
answered  that  it  was  passed  by  advice  of  parliament,  ^consilio  mag- 
natum,"  and  was  not  without  the  same  authority  to  be  annulled.(r) 
It  is  observable,  also,  that  the  statute,  which  Edward  the  Third  thus 
attempted  to  revoke  was,  in  the  same  or  the  following  year,  legally 
made  void  and  repealed  in  parliament,  without  any  mention  of  the 
king's  proclamation ;(«)  which  implies,  that  the  other  branches  of  the 
r  4|  e  1  legislature  were  dissatisfied  with  this  ^stretch  of  preroga- 
^  -'  tive,  and  meant  to  avoid  its  being  brought  into  precedent. 

The  case  is  something  difierent  when  two  branches  of  the  legisla- 
ture have  concurred ;  for  the  king  and  lords  sometimes  seem  to  have 
concluded  the  dissentient  or  inactive  commons.  Sir  Edward  Coke, 
a  strenuous  advocate  for  the  genuine  constitution,  contends,  that  pro- 
visions made  by  two  branches  only  oflhe  legislature  are  ordinances^ 
and  not  8taiutes.{i)  That  a  distinction  (not  very  accurately  marked 
or  observed)  anciently  subsisted  between  these  terms  is  certain ;  but 
it  rather  seems  to  have  been  this,  that  statutes  were  designed  for  per- 
manent law ;  ordinances  (like  modern  acts,  originally  limited  to  a 

(p)  RaflT.  Pref.  to  the  Sutotes,  zl.  note. 

(7)  1  PhfI.  Hist  264.    5  Rymer»282.    Hall.  Mid/Aecs,  vol.  iit.  75,  et  seq. 

(r)  1  P«rl.  Hist  107. 

(•)  1  Pari.  Hist.  967.  S70.    Kaflrke»d*s  Stat.  vol.  i.  337.    Hall,  Mid.  A^,  vol.  iii.  77. 

(0  4  lust.  35.    Sco  1  Rot.  Purl.  p.  380.    Prince's  C.  »  Co.  3a 
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certain  daration)  were  temporary  experimeots,  framed  with  a  view 
to  future  and  occasional  amendmenU(tf) 

It  must  not,  however,  be  suppressed,  that  instances  are  alleged  of 
statutes  passed  and  money  raised  in  the  reigns  of  Edward  the  Third, 
Richard  the  Second,  and  Henr^  the  Fourth,  without  the  comn)ons' 
assent.(ti)  It  is  s^id,  likewise,  m  Cotton's  Abridgment  of  the  Rec- 
ords,(io)  that  certain  ordinances  there  recited  passed  without  the 
concurrence  of  the  commons.  But  of  these  acts,  all,  except  one,  seem 
private  or  judicial  resolutions,  which  one  is  restraint  on  the  preroga* 
tive  in  regard  to  commissioning  justices  of  the  peace ;  and  that  all 
such  acts,  if  considered  as  statutes,  were  mere  exertions  of  power 
without  right,  there  can  be  little  legal  doubt.  For,  besides  the  argu- 
ments  before  urged,  and  the  manV  traces  of  the  presence  of  the  com* 
moDs  at  numerous  parliaments  of  Edward  the  First,(x)  it  is  observable, 
that  in  the  eighteenth  year  of  Edward  the  Second,  on  a  petition  to 
*the  king  and  his  council  from  the  archbishops,  bishops,  ■-  ^.^  -i 
earls,  barons,,  and  others,  to  let  to  farm  tneir  wastes  ^  ^ 

belonging  to  their  manors  which  they  held  of  the  king  in  capite,  as 
well  within  forests  as  out  of  those  limits,  without  the  king's  license  first 
had,  the  royal  answer  was,  that  it  could  not  be  done  but  by  a  new 
law,  to  which  the  commonalty  of  the  land  would  not  assent.(y) 

The  enacting  part  of  the  statute  of  Edward  the  Third,  afterwards 
repealed  as  above  mentioned,  begins  thus : — **  In  the  first  place,  it  is 
accorded  and  assented,  that  the  liberty  of  the  holy  church,  and  the 
great  charter,  and  the  charter  of  the  forest,  and  the  other  statutes 
made  by  our  said  lord  the  king  and  his  progenitors  the  peers,  and  the 
commonalty  of  the  land,  for  the  common  profit  of  tne  people,  be 
firmly  kept  and  maintained  in  all  points."(2)  So  in  the  first  year  of 
Henry  the  Fourth,  when  the  commons  interposed  against  a  judicial 
award  of  the  king  and  the  lords,  the  archbishop  of  Canterbury,  the 
party  ioterestedi  told  them,  by  royal  command,  that  the  commons  in 
parliament  were  only  petitioners,  and  that  all  judgments  belong  to  the 
Ling  and  lords,  unless  it  were  in  statutes,  grants  of  subsidies,  orsuch 
like.(ii)  This,  surely,  was  a  full  recognition  of  their  legislative  capa- 
city :  for  as  to  the  term  "  petitioners,"  that,  as  we  shall  presently  see, 
refers  to  the  manner  in  which  laws  were  then  passed. 

It  may  farther  be  remarked,  that  in  the  sixtn  year  of  Richard  the 
Second,  an  ordinance  of  the  preceding  year  was  annulled,  because  it 
had  not  the  assent  of  the  commons.(6)  And  even  the  weight  and 
consequence  of  the  commons  in  parliament,  at  that  time,  may  in  some 
measure  be  inferred  by  another  mcident,  which  happened  about  the 

(«)  1  Pari  Hbt  315.  Raff.  Prof  SuCitiii.  ziv.  n.  8towe*s  C.  Cro.  Jao.  604.  Rex  ▼. 
Evmrd,  StUc  195.  Whilelocke  on  ParliwiMiitary  Writ,  toI  iii.  p.  997.  Hall  Mid.  Am, 
voL  iii  p.  75.  ed.  3.    H&Ie*i  Hist  C.  L.  p.  13.  Dote  C.  RmmiD^ftoii**  ed.    3  Hot.  Pari.  280. 

(V)  RoE  Pref.  loe.  oit.  8  Co.  39. 

(v)  Cott  Abr.  354 ;  where  there  ia  an  ordinance  aaid  to  be  enacted  by  Uie  lorde  and  com* 
■MM  oidy,  1  Rot  ParL  953. 

U)  1  Pari.  Hilt.  135.    Hall.  Mid.  Agee,  vol.  iii.  45. 

(y)  Ebamere,  Pari.  e.  Tiit  §  5.  See  the  record  of  the  prooeedlnft  on  the  aame  prinoe^ 
fliSht  into  Wales,  (Brady.  Hist  Apo.  voL  ii.  66.  4  Rymer,  1337,)  in  whieh  Uie  assent  of 
the  eommonalty  is  ejcpressly  reoited. 

(s)  Sut  15  Edw,  111.  a  1.    Ruff.  Stat.  App.  35. 

(a)  3  Pari.  Hist  50,  51. 

(()  RqE  Pref.  xiv.    And  see  4  Rot  F^L  S3.    Stat  5  Rieh.  II.  st  3.  c  5. 
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taire  period.  For  ^'hen  the  etril  advisers  of  that  prince,  in  the  tehlh 
jearof  his  reign,  summoned  to  a  council  of  state,  at  Nottingham,  the 
r    ^.pj      -|  sherifiSi  of  the  *adjocent  counties, and  tampered  with  them 

>  -'  to  return  such  members  as  the  court  should  direct*  they 
boldly  replied,  thai  the  people  would  very  hardly  be  deprived  of  their 
ancient  privilege  of  choosing  their  own  members  of  parliament ;  and 
that  if  there  was  a  true  freedom  observed  in  GlK>osing,  it  would  be 
almost  imposdble  to  impose  any  person  against  the  people's  liking, 
especially  as  they  would  easily  guess  at  the  design,  and  sta^nd  the 
more  resolutely  on  their  guard.(r) 

'  But  the  nK)9t  expKcit  and  memorable  affirmance  of  the  oommona' 
legislative  right,  occurs  in  the  second  year  of  Henry  the  Fifth,  whert 
4hey  presented  a  strong  remonstrance,  claiming  that  k  ever  had  been 
iheir  freedom,  that  no  statute  or  law  should  be  made  without  iheir 
assent.(£?)  To  which  it  was  answered,  that  the  kin^,  of  his  grace, 
especiaJly  granteth,  that  from  henceforth  nothing  be  enacted  to  the 
petitions  of  his  commons,  contrary  to  their  asking,  ^whereby  ihey 
should  be  bound  without  their  assent,  saving  alway  to  our  liege  lord 
his  prerogative  to  grant  and  deny,  as  he  should  please,  such  petitions 
as  aforesaid. 

But  still,  the  manner  of  pasmng  laws  being  by  petition  and  ansVrer 
(which  explains  the  commons  faemg  called  petitioners,  in  the  first 
irear  of  Henry  the  Fourth,)  a  dangerous  power  was  lodged  in  the 
nanda  of  those  who,  oot  of  such  petitions  and  answers,  were  to  extract 
and  frame  the  new  8tatute.(6)  To  remedy  this  inconvenience,  about 
the  latter  end  of  Henry  the  Sixth's  and  the  beginning  of  the  following 
reign,  the  bills  were  reduced,  in  the  first  instance,  into  the  full  and 
r   *18    1  ^"^P'^^^  f^'^"^  ^^  ^^^^  ^f  ^parliament,  which  were  presented 

>  J  or  ^entered  in  this  or  a  similar  mode:  ^Item  qussdam  peti- 
tio  exhibita  fuit  in  hoc  parliamento  formam  actus  in  de  continens,** 
and  so  forth  ;  and,  abating  that  style  of  introduction,  the  method  still 
continues  much  the  same  :  the  entire  act  is  drawn  up,  and  so  oomes 
to  the  king  for  his  assent  or  rejection.(/)  Before  I  conclude  thia 
-brief  account  of  the  English  legislature  through  a  sucoession  of  ages, 
it  may  be  proper  to  mention  two  acts  of  Henry  the  Eighth,  the  former 
of  which  gave  the  king's  successor,  taking  the  crown  as  heir  to  him» 
or  by  his  appointment,  authority  to  repeal,  at  the  age  of  twenty-four 
vears,  under  certain  restrictions  and  conditions,  statutes  made  before 
bis  arrival  at  that  time  of  life.rg^)  The  other  net  conveyed  a  nwre 
exorbitaut  power,  authorising  the  king  for  the  time  being,  with  the 
advice  of  his  council,  or  the  major  part  of  them,  to  set  fcnnh  procla- 
mations, under  such  penalties  as  toh^m  and  them  should  seem  neces- 

(e)  I  Pari  Hift  433.    OUcrbonrne,  p.  191. 

(d)  RoU  Pari.  i?.  22.    Buff.  Pref.  xiv.  xv. 

(e)  In  the  preface  to  a  Ma  treatise  by  Mr.  MndHox,  <tntit]ed  ''  Ezpeditionis  Billanim 
Antiquilaa,**  now  in  the  British  Museum,  afUr  deticribing-  the  ancieot  ferm  uf  preaentinir 
peiitiona  and  giving  anawers  thereto,  the  author  adds :  **  oil  which  la  now  ao  exacUy  donc^ 
that  neither  house  can  be  taken,  nor  the  eommons  abased  by  bills  delivered  in  tbdr  oatses 
which  they  assented  not  unto,  nor  defrauded  of  those  £ood  laws  which  were  granted,  nor 
imy  law  put  upon  them  wbereunto  they  assented  not,  all  which  happened  in  fernier  times.* 
At  the  end,  there  is  a  striking  peUtion  and  remonstrance 4o  thtaetfbcl^  of  the  ooanmons,  in 
9  £.  III. ;  but  it  seems  nothing  was  done  thereon.    See  ahn  Hall.  Mid.  Ages,  vol  iii*  71. 

(/)  Httle  Hist  C.  L.  c.  i.  p.  13.  ed.  1779. 

(^)  Stat.  28  Uml  VIII.  c  17.    2  RoU.  Ah.  165,  pi.  19. 
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wy,  «i>t  etie»img  to  inkentflnfre,  offices,  Hbertics,  goods,  chattels,  or 
life;  which  ordinances  should  be  observed  asihough  made  byparira- 
tttiil :  and  tf  an  otiender,  to  avoid  answei-ing  a  prosecution,  grounded 
OB  thvB  taw,  aboiiid  depart  the  realm,  he  was  to  be  adjudged  a 
irattor.(ik)  By  a  subsequetift  hw,  judgment  against  offenders,  under 
the  fbrfner  act,  might  be  given  by  nme  of  the  king's  coancil.(i) 

Alibottgh  these  statutes  did  not  vest  in  the  king  a  general  and 
mremrained  power  of  fcgislation,  and  therefore  do  not  completely 
fall  under  ihe  reasoning,  in  my  discourse  on  the  different  species  of 
Riagiatracy ;( j)  although  they,  in  short,  did  not  entirely  change  tU 
<(^on£«itution,  yet  they  made  a  destructive  breach  in  it ;  and  the  repeal 
of  them  all,  which  happened  in  the  following  reiKn,(*)  must  be  con* 
•idered  as  a  very  furiunate  re-establishment  of  the  constitutional 
i^slafuro.  Bat  as  some  doubt  might  be  entertained,  whether  th^ 
^repeal  was  general  or  partial,  in  regard  to  the  first  and  .  ^,^  -. 
4easi  obnoxbos  of  the  three  acts  ol  Hem-y  the  Eighth,  L  ^^^  J 
that  law,  and^lbe  former  of  those  passed  by  Edward  the  Sixth,  which 
might  seem  an  imperfect  abrogation,  are,"bv  a  much  later  statute,^/) 
both  decliired  to  be  determined  and  of  no  effect. 

As  to  the  several  usurped  powers,  which,  amid  the  anarchy  of  ihs 
last  century,  put  forth  ordinances  without  the  aothority  either  of  H, 
king  or  house  of  lords,  they  were  so  anomnloas  to  our  constitotion, 
■an  to  deserve  no  comment  in  a  historical  treatise  on  our  legal  gov- 
ernmenL  Prom  this,  or  a  more  attentive  review  of  legislative  autho- 
-liiy,  in  different  ages,  it  will,  I  think,  be  manifest,  that  the  English 
<coBstitution  has  immemorially  been,  in  substance,  much  the  same,  or 
has,  at  least  borne  a  strong  resemblance  to  the  present  system, 
ahbough  its  influence  was  impeded  and  its  lustre  obscured,  for  near 
two  centuries,  by  the  obvious  effects  of  the  Norman  invasion  and 
tyranny.  '  It  remains  a  venerable  fabric,  which  has  well  withstood 
Ihe  decays  of  time,  and  the  ravages  of  faction,  and  which  would 
appear,  perhaps,  less  sacred,  it  it  were  possible  to  ascertain  the  exact 
period  and  date  of  its  foundation,  that  is  now  stretched  into  indefinite 
amiquiiy. 

(A)  St.L  31  Hen.  VIII.  c.  8.  (t)  Stat  34  A,  35  Hen.  VITT.  c.  »3. 

(J)  Elcm.  Jur.  Hup.  xliv.  ilv.  (it)  Sut  1  £d.  Vi.  c  11  &.  13. 

CO  Stat.  24  Geo.  11,  c  34,  §23. 


LECTURE  II. 

or  THE   CONSTITUENT  PARTS   AND  COLLECTIVE  CAPAdTT   OP  THE    BRITI^ 

PARLIAMENT. 

Havinu  in  the  preceding  lecture  taken  a  historical  view  of  the 
English  legislature  in  diflforcnt  ages,  I  propose  in  the  present  dis- 
course to  treat  of  the  British  parliament,  in  respect  as  well  to  its 
odstituent  parts,  as  its  coHective  capacity. 

The  essential  parts,  of  which  this  supreme  court  *con-  p     ^2^      -i 
sists,  are,  the  king  in  his  legislative  ciiaracter,  and  the  »■  ^ 
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three  estates  of  the  reaIm,(o)  Damely,  the  lords  spiritual,  the  lorda  tein« 
poral,  and  the  commons  of  Great  Britain. 

1.  As  to  the  king's  voice  in  legislation  (for  of  his  executive  powers 
I  shall  speak  in  the  next  lecture),  the  royal  assent  appears  to  have 
been  always  necessary  to  constitute  a  new  law,  and  to  give*  as  it 
were,  life  and  operation  to  the  resolutions  of  the  two  houses  of  parlia* 
ment.  The  king's  negative  voice,  also,  though  it  bath  not  been 
exerted  for  a  long  period,  is  still,  I  appreliend,  constitutionally  free 
and  absolute,  to  be  employed  as  the  sovereign  in  his  discretion  shall 
think  fit.  It  was  a  very  inconsistent  temerity  in  those,  who  at  the 
same  time  allowed,  that  nothing  could  become  a  law  without  the 
king's  assent,  and  yet  maintained,  that  he  was  bound  to  pass  bills 
presented  to  him  ;(6)  for  as  to  the  fitness  of  the  bills  so  presented,  it  is 
only  begging  the  question.  Without  this  complete  authority  the  lusr 
tre  of  the  crown  would  be  visibly  impaired :  and  the  majesty  of  the 
executive  government,  if  it  was  not  rebelled  against,  would  at  least 
lose  that  awe  and  veneration,  which  good  subjects  ought  to  entertain 
for  the  sovereign  dignity.  , 

But  the  legislative  function  of  our  king  is  not  of  the  deliberative 
kind,  it  consists  not  in  devising  expedients,  in  altering  or  amending, 
or  in  conditional  assent  or  dissenu  The  ancient  mode,  invariably 
pursued,  of  passing  laws,  namely,  by  petition  and  answer,  seenos  to 
aflford  a  constitutional  argument  asainst  the  king's  deliberate  interfe- 
rence in  legislation,  tie  is  simply  to  reject  or  approve.  He  may 
indeed  represent  grievances  proper  to  be  redressed ;  but  the  modifi- 
cation of  the  remedies  must  be  left  to  the  consultations  of  the  two 
houses.  For  it  would  have  a  dangerous  tendency  and  influence,  if 
the  king  were,  from  the  throne,  to  recommend  what  laws  ought  to  be 
r  KOI  1  P^^^^*  '^^^  ^^^  Roman  emperors,  from  the  time  *even  of 
I-  -I  Augustus,  whose  Orationes  were  the  exact  pattern  to 

which  the  Senatus  consulta  were  to  conform.(c) 

It  may  not  be  improper  to  take  occasion  here  to  mention,  when  the 
king  is  bound  by  an  act  of  parliament,  as  this  may  be  a  reason  for, 
his  wilholding  of  his  assent.  The  general  rule  laid  down  is,  that  the 
king's  rights  shall  not  be  barred  or  restrained  by  any  statute,  unless 
he  be  especially  named.((/)  But  if  the  word  "  king"  be  used  of  him 
in  his  politic  capacity,  this  extends  to  all  his  successors,  and  to  a 
queen,  if  the  crown  descend  to  a  female  heir.(e)  And  acts  for  the 
advancement  of  religion,  providing  for  the  poor,  and  the  prevention 
of  wrong,  are  mentioned  as  exceptions,  where  the  king  is  bound, 
although  not  named  :(/)  but  this  surely  is  opening  a  very  uncertain 
latitude.  In  such  cases,  I  presume  he  may  be  precluded  of  such  infe- 
rior claims  as  might  belong  indiflTerently  to  the  king  or  to  a  subject, 
as  the  title  to  an  advowson  or  a  landed  estate,  but  not  stripped  of  any 

(tf)  See  FlaUam's  Middle  Ages,  toI.  iii.  157,  note,  ed.  3. 

(6)  16  Pari.  Hist  460. 

(It)  Gravina,  c.  114.    Cod,  I.  xiv.  5.    Taylor's  Civil  Law,  326. 327. 

{d)  Willioo  V.  Berkeley,  1  Plowd.  239, 240.  AUomey-ireoeral  ▼.  Alffood,  Park.  3.  Rex 
v.Cook,3T.R.62I. 

(«)  Co.  Lo.  9  b.  Hill  v.  Grange,  Plowd.  176.  b.  Soldier's  case,  6  Co.  27.  b.  Anoo. 
12Co.no. 

(/)  Wiilion  V.  Berkeley,  1  Plowd.  236.  a.  Ecclesiastical  persons,  case  of,  5  Co.  15.  a. 
Mugdttlen  College  case,  11  Ca  70.  a.  72.  b.    Altorncy.gencral  v.  Algood,  Park.  4, 5,  t». 
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pftTt  of  Ms  ancient  prerogative,  nor  of  those  rights  which  are  income 
muDicable»  and  are  appropriated  to  him  as  essential  to  his  regal  capa- 
citv.(f> 

iL  The  second  branch  of  the  legislature  is  the  lords  spiritual  and 
temporal.  The  two  archbishops,  and  all  the  bishops  of  England  and' 
Wales,  have  a  right,  ex  debito  justitias,  to  be  summoned  to  every  par- 
liament :{h)  which  same  right  anciently  belonged  to  all  such  abbots 
and  priors  as  held  by  an  earldom  or  a  barony.(t)  But  a  grant  of 
Henry  the  Eighth  to  the  abbot  of  Tavistock  and  his  successors* 
(which  preferment  was  of  the  king's  *patronaffe),  to  be  p  ^^o  r 
lords  spiritual  of  parliament,  is  esteemed  void  by  Sir  ^  ^ 

Edward  Coke,  because  that  abbot  did  not  hold  per  haroniam  ;{j)  and 
since  the  Conquest  abbots  sate  by  virtue  of  tenure  only ;  though  it  is 
insisted,  as  I  shall  hereafter  mention,(&)  that  bishops  sit  in  a  double 
capacity,  as  barons,  and  in  respect  to  their  high  function  as  governors 
of  the  church. 

The  lords  spiritual,  and  the  lords  temporal,  are  commonly  spoken 
of,  amongst  lawyers,  as  two  of  the  estates  of  the  realm  ;  but  who  may 
more  properly  be  said  jointly  to  form  one  estate.    Thus  king  James 
liie  First,  in  the  eighteenth  year  of  his  reign,  declared  that  the  parli-* 
ament  consisted  of  the  monarch  and  the  two  estates,  namely,  lords 
and  commons.(/)    It  is,  indeed,  usual  in  parliamentary  records  to 
^ak  of  the  king  and  the  three  estates  of  the  realm  :(m)  and  in  th& 
twenty-first  year  of  the  reign  of  Richard  the  Second  many  ordinances 
were  annulled,  because  the  state  of  the  clergy  were  not  present  in 
parliament  at  the  making  of  them.(n)    But  that  was  a  time  of  great 
confusion ;  and  the  predominant  party  was  ready  to  seize  any  pre- 
text foV  ridding  themselves  of  such  ordinances  as  they  disliked.    On 
the  other  hand,  Sir  Edward  Coke  insists,  that  if  a  statute  is  passed  by 
the  kins,  the  lords  spiritual,  and  commons  (omitting  the  temporal 
lords),  this  is  an  ordinance,  and  no  act  of  parliament.(o)     But  in  the 
seventh  year  of  Henry  the  Eighth,  it  was  holden,  that  the  presence 
of  any  spiritual  lord  is  not  essential  to  constitute  a  parliament,  and 
the  reason  given  is,  that  bishops  have  no  place  in  parliament  by  means 
of  their  spiritual  functions,  but  only  in  respect  of  their  temporal  pos- 
sessions or  baronies.(p)     Now,  if  this  reasoning  be  valid  to  prove 
their  presence  not  ^indispensably  necessary,  it  seems  of  p     ^^^     ^ 
exactly  equal  force  to  show,  that  the  presence  of  any  L       '^       J 

(g)  See  Rex  t.  Armagh,  Sir.  518.  8  Mod.  8.  Attorney-general  ▼.  Binhop  of  London,  4 
Mod.  300.  Show.  P.  C.  164.  Where  a  statute  ia  genera^  and  thereby  any  prerogative, 
right,  title,  or  iBlerest,  b  defeated,  or  taken  out  of  the  king,  he  shall  not  be  bound,  fiac. 
Ab.  Prerogative,  E.  5. 

(A)  4  Inst  1.   Hody  on  Convocations,  p.  126.  (t)  Elsynge,  c.  L  §  I.  p.  I. 

( j)  4  Inst  45.    See  Seld.  Titles  of  Honour,  c.  v.  (  33. 

{k)  Lect.  11.  (Z)  1  Rushw.  Coll.  31. 

(m)  See  Ha]Iafn*8  Middle  Age«,  vol.  iii.  158,  n.,  und  a  pamphlet  published  by  the  aiUlior, 
noder  the  title  of**  Vindication  of  the  Rights  of  the  British  Legislature,**  p.  33,  in  whic^i 
be  reiterates  the  statement  in  the  text 

(«)  Gibs.  Cod.  Ut  V.  c.  vi.  p.  135. 

(o)  4  Inst.  35.  So  when  the  state  of  the  clergy  is  omitted,  and  an  act  made  by  king, 
lords  temporal,  and  commons.    Ibid. 

(p)  Anon.  Keilw.  184.  b.  1  Bl.  Comm.  156,  note,  ed.  15.  SlilIingfloet*s  Cedes,  cases, 
p^4U9,ed.  fol. 

OOTOBBA,  1842.— H 
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nerely  temporal  brd  is  not  essential  to  the  hohUng  of  a:  parfiamontt 
aince  the  bishops,  accordifig  to  the  argumeat,  sit  there  by  right  of 
their  baronies  only.  But  the  lords  spiritual  and  temporal  may^ 
according  to  King  Jannes's  authority,  be  considered  as  one  joint  or 
indieeriminate  estate  of  the  realm  in  this  respect,  namely,  thai  though 
both  these  illustrious  orders  are  entitled  to  be  summoned,  yet  the 
najortty  would,  I  apprehend,  clearly  bind  the  rest  dissentient,  though, 
such  majority  should  happen  to  consist  either  entirely  of  prelates,  or 
entirely  of  lay  nobles^  This  may  be  sufficient  for  the  present  to 
observe  of  the  spiritual  lords  as  members  of  the  legislature.  I  sbalt 
have  occasion  to  speak  of  them  again  hercaiter,  and  also  of  their 
judicial  magi>tracy  and  courts. 

The  temporal  lords  alao>  namely,  dukes,  marquesses*  earls,  ris* 
counts^  and  ban«ns,  being  of  full  age,  have  a  right,  ex  debito  justiticBt 
to  be  summoned  to  every  parliament.(f).  Besides  those,  who  now 
constitute  this  august  assembly,  there  appears  anciently  to  have  been* 
another  class  of  nohility,  called  banneretB,(r)  who,  being  summoned, 
sate  in  parliament  for  life,  or  perhaps  only  as  often  as  the  summon» 
was  repeated,  but  had  no  inheritable  dignity.  For  Mr.  Elsynge  is  of 
opinion,  that  a  writ  of  summons  alone  did  not  convey  an  inheritable 
title  to  a  peerage^  but  that  such  right  was  to  be  obtained  or  perfected: 
by  a  ceremonious  creation  or  investiture,  as. the  putting  on  of  robes^ 
or  the  like  ;(.t)  which,  perhaps,  required  the  consent  of  lihe  other  lords, 
or  some  of  il)em.(^)  .  The  same  writer  also  holds  it  to  be  an  errone- 
ous opinion,  that  there  ever  were  bah)ns  raUonetenurts  only ;  or  that 
a  stranger  in  blood,  purchasing  a  barony,  that  is,  a  castle  or  lands  so 
r  *24  1  di^^^'^8"is'^^d»  though  with  the  king's  license,  bad  a  seat 
It  J  in  *parhament(tt)    According  to  this  author,  therefore, 

(who  was  clerk  of  the  parliament  and  a  diligent  searcher  into  the 
records,)  those  who  came  by  virtue  of  a  summons  merely^  held  at 
most  their  high  station  but  for  life;  those  who  had  been  created  andi 
invested  barons, .conveyed  the  dignity  to  their  heirs  in  tail.  And  it- 
is  said,  that  nobility  may  be  expressly  granted  for  term  of  life,  though* 
not  for  years,  because  it  would  then  go  to  executors  or  administralora 
by  the  ordinary  course  of  law.(t}) 

But  for  some  centuries,  the  most  usual  way  of  creating  temporal 
lords  of  parliament  has  been  by  letters-patent,  which  tiaveahirost  con- 
stantly limited  the  course  of  descent  to  the  heirs  male  of  the  body  of 
the  ancestor  first  ennobled.(u7)  These  words  regularly  create  an  estate 
tail.    But  if  they  are  used  without  the  mention  of  any  place  annexed 

(q)  4  Inst  1.  (r)  Elfiyn^e,  c.  L  §  a    SeMeir,  Tit  Hon.  c.  ▼.  i  'iS, 

(«)  t::i8\ngc,  c.  i.  i  8.  Neville**  cuse,  U  Co.  7U.  Cru.  Digii.  ch.  111.^  xxxit.  u.  Ttf. 
ed.J633. 

it)  See  Co.  I.n.  16.  b.    S.Rot.  Pari.  205.    Wort's  Ttiqolrj,  64,  65. 

(u)  By  an  ord^r  of'tiic  kinjor  in  cooncil,  made  19  Jud.  USi),  on  the  petition  of  Mr.  BflM- 
maj,  at  which  Lord  Keeper  Aehle},  the  ti%o  Chiel  JuMiceK  (lite]ir.|f  tii.d  Vau^iiAitj);  ut.d 
Chief  Barofi  Hale  were  piebent,  Uie  nature  of  o  baionj  hy  tciiure  bt-ing  dihcouxpcd,  it  was 
found  to  have  been  discontinuid  for  many  ageii,  und  not  in  heing,  tiid  f-o  not  fit  to  be 
revived,  or  to  admit  any  {ireienee  ol  »>uccet>bion  tjicreupon.  Barony  ot  Fitzwater.  Croiae 
DignititfB,  p.  66  ed.  iti-^ ;  and  see  Re^^ort  on  the  Uigoity  of  4  FCcr,  1.  6l  11:  p.  446. 

(v)  Co.  Ln.  1 6.  b.    Seldcn'a  Titles  ol  Honour,  c.  5. 

(u?)  Co.  Ln.  U.  b.  16.  b.  The  first  letierH.patint  extant  were  granted  11  Rich.  II.  a.  ». 
13bK  Consequently  an  oarlicr  bbrony  \vi)l  le  preeuuied  tu  be  by  writ,  and  thcrelore 
deaceniblc  to  the  heirs  liiicul  of  the  first  buron.  Co.  Lu.  16.  b. 
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(o  tbe  \\i\e,  ia  the  cmation  of  a  new  iigmy,  it  has  been  hoklen,  that 
the  grantee  has  not  an  estate  tail,  but  a  tee 'simple  conditional,  forfeit- 
able for  felony,  yei  descendible  only  to  the  beirs  of  his  bod y.{x) 

The  estate  tail  in  a  peerage  cannot  be  alienated,  nor*  barred  by 
levying  a  fine,  nor  surrendered  to  the  king.(y)  By  far  the  greatest 
part  of  the  present  titles  of  the  nobility  are  founded  on  letters-pat- 
ent, limiting  the  succession  in  the  manner  above  mentioned  :(z)  the 
rest  depend,  in  ^general,  on  ancient  rights  of  summons,  r  #25  1 
acconftfianied  (if  the  opinion  before  laid  down  be  authen-  *•  -■ 

tic)  with  the  investiture  of  the  ancestor,  from  whom  the  right  is  origi- 
nally derived.  These  latter  titles  are  inheritable  iu  fee  tail,  that  is,  to 
the  heirs  of  the  body,  without  distinction  of  sex,  not  being  confined 
to  the  male  line^a)  But  if  a  man  is  created  an  earl  and  baron  by 
tellers-patent,  including  xho  succession  to  tbe  heirs  of  his  body,  and 
bis  eldest  son,  as  hath  been  practised  in  the  present  end  former  ages, 
is  called  up  by  the  king's  writ  to  tbe  house  of  lords,  by  his  father's 
baronial  title,  this  will  not  enlarge  tbe  course  of  succession  to  such 
barony,  so  as  to  make  a  female  capable  of  inheriling.(6)  The  duka 
of  Norfijlk  (and  he  only)  hath  his  earldom  of  Arundel  by  prescrip- 
tioa<c)  It  has  been  resolved  by  the  lords,  in  the  caae  of  the  duke  of 
Hamilton  anil  Brandon,  that  no  patent  of  honour  granted  to  any  peer  of 
Qreat  Britain  who  was  a  peer  of  ^Scotland  at  the  time  of  theUnion  should 
mtiilQ  him  to  sit  in  pariiament.(if)  Thia  doctrioe  was  adhered  to  in  the 
fc>Uowin|;oase,  The  duke  of  Queensbury'ssecond  son  was<2reatedearl  of 
Sol^ray  io  Scotlaod,  when  an  infant,  and  afterwards  the  duke  was  cre- 
ated duke  of  Dover,  with  remainder  to  such  second  *son,  r.  ^^25  l 
and  sat  io  two  parliaments  ender  this  creation.  But  upon  ^  ^ 

|iii  death  it  was  ot^jected,  and  so  resolved  by  the  lords,  that  the 

(x^  19  Co.  61.    Dot  M6  It  V.  Knolly^  I  Ld.  Raym.  13. 9  Salk.  510. 

C9)  Vuooaot  Purbedk**  a    Sfaow.  P.  C.  11.    1  CoUuit*t  Baronagt,  398.    JMm^  vsL 

{z)  The  order  <of  precedency  amooflf  those  of  the  same  doffree  now  depends  on  the  time  of 
CTBttion;  and  the  king  cannot,  since  the  Stat  31  Henry  Vlll.  c.  10,  create  a  new  peerage 
with  precedency  abote  those  of  a  mora  anoient  date.  Moantjoy*8  C.  1  Ld.  Raym.  16«  cit 
But  the  Crown  has  a  power,  whidi  it  exereised  in  the  ease  of  tbe  prinoe  of  Saxo  Cobiii|f« 
of  giving  any  person,  not  a  peer,  precedence  above  tbe  peerage. 

(if)  Sir  feUiward  Coke  say^  (I  Inftt.  16.  b.)  that  one  c&lled  generally  by  writ,  hath  afto 
iiffipie  in  the  barony ;  hot  tliis  is  now  held  erroneous.  Els.  Pari.  p.  4(i.  West's  Inquiry,  p« 
217.  There  are  properly  no  fee  simple  peerages  by  the  English  law;  every  claimant 
(AXCtf»C«  perhaps,  in  the  inntvoce  of  the  earldom  of  Arondic)  must  be  descended  from  the 
person  first  ennobled.  Il  i«  said  to  be  otherwise  as  to  some  Scotch  peerages,  that  they  may 
be  inherited  by  the  heir  male  of  an  ancestor  of  the  first  peer. 

(b)  Clnim  to  the  bsrony  of  Sydney  of  Penshumt  disallowed.  Houso  of  Lords,  17th 
June,  17cj3.  Cru.  Dign.  ch.  V.  (  Izxxvi.  p.  235.  The  writ  of  summons,  therefore,  seems 
not  so  much  to  bo  considered  as  ihecrettiion  of  a  baron,  as  an  instrumept  of  conveyance,  or 
roetlKkl  of  transferring  a  barony  or  honour  from  one  person  to  another ;  and  for  this  reason 
tbe  eldest  son  of  an  earl,  stimmonod  by  the  stylo  of  his  father's  barony  has  no  other  title 
in  tlie  barony  than  his  father  had,  from  whom  it  was  oonveyed.  Therefore,  if  the  father 
hjid  only  an  estate  tail  in  the  barony,  the  estate  of  the  son,  though  summoned  by  writ,  Is 
not  enlarged,  nor  made  a  fee,  and  desoendible  to  his  heirs  general;  while  the  eldest  son  of 
an  earl  if  he  bo  by  patent  created  to  a  title  or  barony  foreign  to  his  family,  takes  a  barony 
in  fee  or  otherwise,  accordinff  to  the  limitation  of  it  Inquiry  into  the  Manner  of  Creatin|^ 
Peers,  p.  5U.    Cru.  Dign.  p.  225. 

(e)  Rex  V.  Level,  1  Bols.  196.  This,  therefore,  seems  to  have  been  an  exception  firom 
the  general  rule,  and  a  peerage  in  fee  simple,  until  it  was  entailed  by  a  private  act  of  Par- 
liament  in  the  third  year  of  Charles  I.    Cru.  Dign.  63.  103.  ed.  9. 

id)  D.  Hamilton's  Case,  1  P.  W.  5d3.  cit  Journals,  vol  six.  346. 
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Scotch  earldom  of  Solway  incapaciated  the  then  claimaDt  from 
taking  the  dukedom  of  Dover  by  virtue  of  such  remainder.(e)  These 
resolutions  are  now  overruled.  The  peerage  of  Brandon  has  been 
again  claimed,(/)  when  it  was  ingeniously  urged  that,  even  suppos- 
ing the  former  decisions(g')  to  stand,  still  the  patent  was  not  void ; 
the  incapacity  to  sit  in  parliament  was  only  personal  in  the  then 
duke,  and  his  heirs  in  tail  male  were  entitled  to  the  peerage  of 
Brandon,  with  all  its  rights.  The  matter,  however,  was  considered 
in  a  more  general  view,  for  it  is  entered  as  follows: — "After 
hearing  counsel  upon  the  petition  of  Douglas,  duke  of  Hamil- 
ton and  Brandon,  to  his  Majesty,  praying  a  writ  of  summons  to 
parliament  by  the  title  of  duke  of  Brandon,  the  following  question 
was  put  to  the  judges — Whether,  by  the  twenty-third  article  of  the 
act  of  Union,(A)  which  declares  all  peers  of  Scotland  to  be  peers  of 
Great  Britain,  with  all  the  privileges  enjoyed  by  the  peers  of  EngUnd^ 
except  the  right  and  privilege  of  sitting  in  the  house  of  lords,  and  the 
privileges  depending  thereon,  the  peers  of  Scotland  be  disabled  from 
receiving,  subsequently  to  the  Union,  a  patent  of  peerage  of  Great 
Britain,  with  all  the  privileges  usually  incident  thereto.  The  Lord 
Chief  Baron  of  the  Court  of  Exchequer  delivered  the  unanimous  opin- 
r  ^27  1  ^^^  ^^  ^^^  ju<lg^8  ^present  upon  the  said  question.  That 
*•  -■  the  peers  of  Scotland  are  not  disabled  from  receiving, 

subsequently  to  the  Union,  a  patent  of  peerage  of  Great  Britain,  witn 
all  the  privileges  usually  incident  thereto :"  whereupon  a  report  was 
ordered  to  be  presented  to  his  Majesty,  certifying  tnat  the  said  duke 
of  Brandon  is  entitled  to  his  writ  of  summons. 

The  principal  distinct  privileges  of  the  lords  of  parliament,  applica- 
ble to  them  as  individuals,  are,  the  right  of  being  tried,  in  accusations 
of  treason,  felony,  and  misprision  of  either  of  those  crimes,  by  their 
peers  (of  which  trials  I  shall  speak  at  large  hereafter,)  that  of  nomi- 
nating a  certain  number  of  chaplains,  and  that  of  appointing  proxies 
to  attend  and  act  for  them  in  their  legislative  functions,  and  on  other 
occasions,  but  not  when  they  sit  to  exercise  judgmenU(i)  The  appoint- 
ment of  proxies  is  very  ancient ;  and,  it  seems,  this  delegated  autho- 
rity was  sometimes  given  to  persons  who  were  not  members.  But 
ndw  all  proxies  from  a  spiritual  shall  be  made  to  a  spiritual  lord,  and 
from  a  temporal  to  a  temporal  lord  :{j)  no  lord  shall  be  capable  of 

(e)  In  this  cato  two  carioot  constitutional  qaestiont  were  ai^ned  by  two  law  lorda,  Lord 
Cowper  maiotiiining  Uiat  the  king  cannot  create  a  man  a  peer  against  his  will,  because  it  might 
then  be  in  bis  power  to  ruin  any  person,  whose  estate  and  circumstances  might  not  be  sufficient 
for  that  honour ;  and  that  a  minor  mi^ht  waive,  when  of  age,  a  peerage  granted  to  him  during 
bis  infancy ;  and  Lord  Trc?  or  asserting  the  contrary  ofthose  positions,  because  the  king  had  a 
right  to  the  service  of  his  subject*  in  any  station  he  thought  proper,  and  might  fiue  them 
toties  quoties  for  neglecting  to  attend.   1  P.  W.  582. 

(/)  Journals,  voL  zxzvi.  516.  Cru.  Dign.  94.  In  1787,  two  Scots  peers,  created 
English  peers,  were  declared  thereby  to  ceaae  to  represent  the  Soottbh  peerage,  and  a  new 
election  waa  ordered  in  their  stead. 

(g)  Which  seems  to  clash,  not  only  with  the  tacit  admissions  in  the  ense  of  the  first  duke  of 
Dover,  but  with  the  express  resolutions  21  and  22  Jan.  1708-9,  declaring  the  right  of  elect* 
ing  the  sixteen,  and  was  thereupon  done,  as  stated  in  the  printed  case. 

(A)  St  5.  Ann.  c.  8,  explained  by  at  6  Ann.  c.  23. 

(t)  SUnding  order.  House  of  Lords,  11  June,  1689,  and  15th  March,'lS97.  But  unless 
where  exclud^  by  a  standing  order,  or  a  previous  resolution  of  the  house,  they  are  admis* 
•iblc.  16  Hans.  Pari.  Del.  978.    38  Hans.  P.  D.  120. 

ij)  Elsynge,  c.  V,  (  iv.  p.  132.    Standing  order,  25  ^cb.  1625.  ib.  cit 
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receiving  more  thaD  two  proxies  :{k)  tnd  a  lord  roting  in  a  qoes^ 
tion  must  vote  as  proxy,  it  proxies  are  called  {ot.{1)  Proxies  are 
now  made  by  the  king's  license,  which  does  not  appear  to  have  been 
heretofore  necessary,  unless  the  writ  of  summons  contained  an  express 
requisition  not  to  appear  by  deputy. (m)  It  has  been  made  a  question, 
if  a  proxy  be  given  to  two  or  more  lords,  and  they  differj  whose  voice 
shall  stand ;  which  is  said  to  have  been  resolved  by  the  earl  of  M an-* 
Chester,  lord  president  of  the  council,  in  favour  of  him  who  is  first 
named  in  the  ^delegation,  and  present.(n)  But  accord-  p  ^^q  i 
ing  to  Sir  Edward  Coke's  authority,  if  three  are  proxies  ^  J 

of  the  same  lord,  and  all  present  and  one  is  content  that  a  biH  pass, 
and  the  other  two  are  not  content,  this  is  no  voice  ;{o)  that  is  I  pre-^ 
some,  a  mere  nullity,  of  no  efiect  on  either  side.  One  use  of  appoint* 
ing  proxies  was  to  escape  the  amercements  for  omitting  personal 
attendance.  Herein  the  ancient  spirit  of  the  English  constitution  is 
jostiv  observable,  by  which  every  new  law  is  considered  as  the  act 
of  tlie  whole  community.  In  the  one  house,  all  the  commons  of 
Great  Britain  appear  by  their  representatives;  and  every  member  of 
the  other  is  by  (aw  strictly  obliged  to  appear  in  person  or  by  proxy, 
tbe  lords  being  supposed  to  have  distinct  interests,  and  to  mamtain 
the  due  gradation  between  the  king  and  people. 

By  the  twenty-second  and  twenty-third  articles  of  the  Union,  rati- 
fied by  the  act  of  Union,  the  peerage  of  Scotland  are  to  elect  sixteen: 
of  their  number  to  sit  in  the  British  House  of  LfOrds;(p)  and  others 
not  elected  peers  of  Scotland  are  to  become  peers  of  the  United  King* 
dom,  and  to  have  all  the  privileges  as  such,  except  a  seat  in  that 
U9$efMy.{q) 

Having  mentioned  the  constituent  and  essential  members  of  the 
House  of  Lords,  I  must  add,  that  others  may  attend  there  without 
the  right  of  speaking  or  voting. 

'Ana  first,  the  chancellor  or  keeper  of  the  Great  Seal,  though  his 
dignity  and  precedence  are  so  exalted,  and  though  he  is  the  regular 
and  accustomei  speaker  of  this  house,  yet  unless  he  has  also  a  bish* 
opric  or  temporal  ^peerage,  hath  no  right  to  debate,  r  ^„g  -. 
(except  perhaps  to  a  point  of  practical  order  and  regular-  ^  ^ 

iiy  in  proceeding)  nor  to  vote  in  this  asfiembly.(r)    There  are  besides 
other  attendants  and  assistants  to  the  lords.  Who  have  no  voice  except 

ik)  ThAB  •rder  was  make  in  tb#  reign  of  Cbarlot  I^  to  prerant  a  wery  pretaleiit  abuae, 
the  Diikeof  Baekingham  never  baving  leM  that  foarteen.    1  Ruahw.  26H. 

it)  Order  11  Fel».  1635,  ib. :  but  tbia  order  ia  not  in  the  moat  correct  edition  of  Elaynge^ 
I768L 

{m)  Bbynfe,e.  ▼.  (  3. 1  Ld.  Moontoorris,  p.  343.    Com.  Dig.  Parliament,  D.  19. 

(»)  lOayngv,  o.  V.  i  i?.  p.  13<2.  (a)  4  loat  12, 13.    Hakew.  Pari.  11. 

{p)  Soon  allor  the  Union  it  waa  reaolved  by  the  lorda,  tiiat  a  peer  of  Scotland  aitting  in- 
th0  parHament  of  Greit  Drttain  by  virtue  of  a  patent  aince  tbe  Union,  is  not  entitled  to  vote 
itolileeleelieiiorthepearadfSeotland.  21  Jan.  1 708.  Lorda' Journala,  ? ol  ziii.  609.  Tbia, 
ie  practice,  baa  been  conatrued  to  apply  to  aoob  of  the  lineal  (ieacendanta  of  the  then  peer» 
of  Seoltand  aa  accept  Britiah  peeragea.     See  Wight,  Pari.  113.    Lorda*  Joarnaia,  vol  Iv. 

reo.  171. 

(f)  Ld.  Mordington*a  C.  Fort  165.  Both  Scottiah  and  Irish  peera,  ainee  the  Union,  are 
entitled  to  aU  tbe  privilegee  of  the  peerage,  except  tboae  attaclied  to  a  icat  in  parlkinent 
ftohimMm  «.  L.  Rokehyi,  8  Vea.  6^)1.  L.  Milaingloo  Y.  B^  Portnore,  1  Yea.  dD  B.  U%  Bol 
they  are  waived  by  aiitlng  in  the  bouae  of  commona.    Ibid. 

{;)  ElayBge^  e.  vi.    l!lb»emere'ft  Office  ol^  Lord  CbaAacller. 
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vvhen  called  upon  for  their  advice  in  matters  of  law,  or  the  like,  but 
never  any  decisive  vote  or  controL  Such  are  the  judges  of  the  supe- 
rior courts  of  law,  the  secretaries  of  state,  the  king's  seijeants-at- 
law,(5)  the  attorney  and  solicitor-general,  and  the  masters  in  chancery, 
who  are  particularly  necessary,  as  being  usually  employed  on  mes- 
sages to  the  house  of  commons.  These,  it  seems,  all  ousht  to  have 
a  regular  summons ;  the  officers  of  the  house,  as  the  clerk  of  the 
crown,  the  clerk  of  the  parliament,  the  gentleman  usher,  and  others, 
have  constantly  attended,  by  reason  of  their  respective  stations,  with« 
out  such  express  requisition. 

III.  I  am  now  to  speak  of  the  third  branch  of  the  legislature,  the  Com- 
mons of  Great  Britain,  consisting  of  the  knights,  citizens,  and  burgesses, 
respectively  deputed  from  the  counties,  cities  and  boroughs  of  the 
United  Kingdom  ;  the  number  of  representatives  for  Scotland  being 
settled  by  the  before  mentioned  act  of  Union.  The  election  of  the 
citizens  and  burgesses,  as  well  as  of  the  knights,  is  made  in  consequence 
of  a  writ  directed  to  the  sheriff,  the  great  executive  officer  of  the 
county.  The  forms  of  original  writs  out  of  chancery,  called  in  this 
respect  officina  brevium,  directed  in  the  king's  name  and  for  the  most 
part  to  sherifl's  of  counties,  are  invariable ;  and  if  so,  a  fortiori,  as 
Sir  Edward  Coke  argues,  the  form  of  this  writ,  which  is  of  the  high- 
est importance,  can  receive  no  addition  or  alteration,  except  by  act  of 
Eariiamcnt(0  Yet  other  writs  of  less,  consequence,  have  naturally 
een  less  liable  to  adulteration ;  and  ihis  has  undergone  some  changes, 
though  it  is  not  clear  by  what  aulhority.(t«)  By  ihe  present  form  of 
the  writ,  the  sheriff  is  enjoined,  **  that,  proclamation  being  made  at 
r  *30  1  *^^^  ^^y  ^^^  place  in  the  next  county  court  holdeo  after 
I-  -I  the  receipt  of  the  writ,  two  knights  of  the  most  fit  and 

discreet  of  the  said  county,  girl  with  swords,  and  of  every  city  of  the 
said  sheriff's  county  two  citizens,  and  of  every  borough  in  the  same 
county,  two  burgesses,  of  the  most  sufficient  and  discreet^  freely  and 
indifferently  by  those  who  at  such  proclamation  should  be  present, 
according  to  the  form  of  the  statutes  in  that  case  made  and  provided, 
the  said  sheriff  should  cause  to  be  elected."  Thus  the  qualifications 
of  the  persons  to  be  elected  are  expressed  in  general  terms,  with  a 
reference,  however,  to  the  statutes  affecting  this  subject 

•The  statute  23  Hen.  Vt.  c.  14,  ordains,  that  the  representatives  of 
counties  shall  be  knights,  or  otherwise  such  notable(o)  esquires, 
gentk)men  of  birth,  as  are  able  to  be  knights.  The  statute  9  Ann.  c. 
5,  requires  that  every  knight  of  a  shire  shall  have  a  freehold,  or  copy- 
hold, of  the  annual  value  of  600/.,  and  every  citizen,  burgess,  and 
baron  of  the  Cinque  Ports,  a  like  estate  of  the  annual  value  of  300/. 
for  their  own  lives  respectively,  ai  the  least,  otherwise  the  return  to 
be  void ;  provided  that  this  shall  not  extend  to  make  the  eldest  son,  or. 
heir  apparent,  of  any  peer  or  lord  of  parliament,  or  of  any  persoa 
qualified  by  that  act  to  serve  as  knight  of  a  shire,  incapable  of  being 
elected  a  member  of  that  house;  provided  also,  that  the  representatives 

(«)  Eliynge,  e.  I.  f  i.  p.  4.    1  Bl.  Comm.  168.  (()  4  Inst  la 

(m)  4  ImU  10.    Elsyoge,  o.  I.  §  z?.  p.  12.    Simeoa  Eleot  p.  11.    SoaUumptoo,  1  Doaf« 

£L  154.    Abingdon,  1  Oooir.  419. 44a 
(p)  Whioh  French  word  is  trantiated  respectable,    Tuok.  Qow.  312.  Dootnge  and  Ricfa- 

ekt  in  v.  See  the  observation,  UalltOi's  Middk  Ages,  voJ.  ii.  47C,  n.  third  edlL 
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of  the  two  Universities  may  be  elected  as  before  the  passing  of  that 
law. 

By  the  common  law,  aliens,  denizens  and  persons  attainted  or  out- 
lawed, cannot  be  elected  to  serve  in  parlian>enl.(w?)  Clergymen  are 
also  said  to  be  excluded  ;  but  the  authorities  to  prove  it  are  books  prior 
to  the  restoration,(a:)  about  which  lime  they  (that  is,  the  beneficed 
clergy,)  gave  up  the  right  of  taxing  lhmselves(^)(which  r  ^^^  •* 
*tax  always  required  the  supplemental  confirmation  of  pur-  ^  -" 

liament,)(s)  and  received  (that  is,  the  beneficed  clergy )(a)  as  a  com- 
pensation, though  a  very  inadequate  one,  the  privilege  of  voting  at 
county  elections.  It  has  of  late  years  been  determined,  that  deacons 
are  eligible  to  parliament,  leaving  the  question  undecided  as  to 
priests.(6)  In  some  respects  there  seems  a  propriety,  that  a  limited 
number  (as  from  certain  cathedral  bodies)  of  the  clergy,  priests  and 
deacons  indiscriminately,  but  professedly  such,  should  sit  as  well  as 
be  electors,(c)  since  one  right  seems  a  natural  consequence  of  the  other. 
The  House  of  Commons  should  be  constituted  from  all  (he  respect- 
able orders  of  citizens,  and  the  canons  made  in  convocation  are  not 
general  laws,  nor  binding  on  the  laity.((i) 

Women,(e)  and  minors  under  the  age  of  twenty-one  year8,(/)  are 
disqualified  frorn^  being  electors  by  the  common  law ;  neither  were 
minors  eligible,(g)  and  their  incapacity  to  vote,  as  well  as  to  be  elect- 
ed, is  declared  by  a  statute  of  William  the  Third  ;(A)  if  they  are 
returned,  such  return  shall  be  void ;  and  if  they  presume  to  sit,  they 
shall  incur  the  same  penalty  as  if  they  had  not  been  chosen  and 
returned.  This  law  perhaps  may  be  thought  rather  defective,  for  it 
remains  to  be  inquired,  what  petialty  is  here  ascertained,  and  what 
tribunal  is  *to  judge  and  pronounce  sentence :  in  these  p  ^on  i 
points  some  difficulties  would  be  likely  to  occur.  ^  J 

But  to  proceed  with  other  statutes :  by  the  1  (^eo.  L  c.  56,  those, 
who  have  pensions  from  the  crown  in  their  own  name,  or  in  trust  for 

(«)4In«t57.    1  And.  293. 

{^)  Nowell**  Caae,  4  Inst  47.  cit    Bird  ▼.  Smith,  No^  782. 

(y)'  2  Burn.  feUsc.  L.  29.  7th  edit  This  is  the  greatest  alteration  of  the  constitution  erer 
maiJe  without  an  expreae  law.  iSoe  On8low*a  Dote  in  Baroett's  History  of  hia  own  Tiiuea, 
vol  ir.  5(>S. 

(a)  2  Bum.  Eoc.  L.24.  7th  edit 

(«)  2  Burn.  £^.  L.  29 ;  and  such  of  the  onbeneficed  clergy  aa  hate  a  freehold  intereat' 
in  Uidr  cores  and  a  stipend  iasaing  out  of  land. 

(i)  Newporfa  Case,  2  Lud.  Wf,  In  Uiat  ease  it  waa  argued,  that  deacona  are  not  ena 
velera  for  proetora  to  the  convocation,  and  therefore  diatinguishable  in  that  reapeot  from 
prieeta.  The  truth  is,  each  right  of  foting  for  proctors  ia  confined  to  paraona,  vicara,  and  per. 
petoal  curatea.  2  Burn.  £ccl  Law,  24.  On  the  other  hand,a  deacon,  before  the  statute  13  and 
14  Ch.  IL  c  4. 4  1 3,  waa  capable  of  inatitution  and  induction,  and  might  have  holdeo  a  henefioa 
,  with  cure  at  least  for  a  year,  without  prieat*a  orders.  Wata.  e.  14.  Consequently,  the  right 
of  electing  theae  proetora  depends  on  preferment,  and  not  on  the  distinct  ordjra  of  deaoon  or 
priest  The  character  of  deaoon  or  priest  (aa  waa  urged  in  the  case)  are  both  indelible,  not 
to  be  shifted  off  at  pleaaure.  To  admit  the  legal  capacity  of  deacons,  there  tore  to  ait  ia- 
pariiMneut,  very  much  narrows  the  ground  for  eicluding  priests.  Supposing  some  of  auch 
priesla  to  be  retomod  roembera  also  to  convocation,  are  not  all  bishops  membcra  likewiaa 
of  that  aynod7  See,  however,  the  declaratory  law,  paased  41  Geo.  111.  c  73.  1  Black. 
Com.  175,  n.  37, 15ihtdit    Hallam'tf  Middle  Agea,  voLiii.  p.li3,note. 

(e)  3  Pari  Hiat274,275. 

{d)  Middleton  v.  CroOa,  2  Str.  1056.  2  Atk.  653,  654. 

(e)  4  lost  5.    Weat'a  Inquiry,  p.  44.    Sut  2  Will.  IV.  c.  45,  ^  19, 20. 

(/)  4  Ink.  5.  (g)  4  loat  5.  47. 

(A)  7  &  d  WilL  III.  c.  25, 4  a    County  of  FUat,  1  Feoiiw-  527. 
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them,  are  incapaciated ;  and  by  the  G  Ann.  c.  7,  and  15  Geo.  IL  c. 
22,  the  same  disability  is  affixed  to  a  long  list  of  officers  and  place- 
men. These  disqualifications  have  rarely  produced  any  litigation 
respecting  the  validity  of  an  election. 

The  too  common  objection  that  is  made  to  persons  returned  to  sit 
in  parliament,  is  an  imputation  founded  on  the  laws  against  bribery 
and  corruption.  If  such  undue  influence  is  chargeable  on  the  candi- 
date, it  directly  renders  the  return  unavailable  as  to  him:  otherwise, 
if  such  agency  appears,  as  cannot  be  satisfactorily  proved  to  be  done 
with  the  concurrence  of  the  candidate,  as  principal,  it  only  vitiates 
the  votes  objected  to,  and  eventually,  according  to  their  number, 
affects  the  return. 

By  the  slat.  1  Hen.  V.  c.  1,  knights  of  shires,  and  those  who  elect 
them,  were  to  be  resident  within  their  respective  counties  on  the  day 
of  the  date  of  the  writ  of  summons,  and  citizens  and  burgesses  were 
to  be  resident,({)  dwelling  and  free  in  their  respective  cities  and 
boroughs.'  It  is  not  very  strange  that  a  law  of  such  general  incon- 
venience and  restraint  should  have  fallen  into  neglect.  But,  to  obviate 
any  doubts,  the  stat.  14  Geo.  III.  c.  58,  reciting  that  tliis  provision 
was  unnecessary  and  obsolete,  explicitly  repeals  so  much  of  that  and 
other  old  acts  therein  specified  as  relates  to  the  residence  of  persons 
elected  to  serve  in  parliament,  or  of  those  who  elect  them. 

The  qualification  of  electors  for  counties  was  settled  at  forty  shil- 
r  *33  1  ""?'  ^  y^^^U)  ^y  ^^®  ^^^^  ®  Hen.  VI.  c  7,  ♦explained 
^  -■    and  regulated  by  other  statutes  made  in  the  same  reign, 

and  some  of  a  much  later  date.  In  different  cities  and  boroughs  there 
are  various  causes  and  descriptions  which  constitute  a  right  of  vot- 
ing ;{k)  and  to  prevent  endless  contests,  by  stat.  2  Geo.  II.  c  24,  &  4, 
such  votes  are  to  be  deemed  legal,  which  have  been  so  declared  by 
the  last  determination  of  the  house  of  commons  respecting  a  return 
from  that  place,  and  that  adjudication  is  made  final:  but  this  it 
repealed  by  stat.  28  Geo.  III.  c.  5*i,  s.  31,  so  far  as  relates  to  deter- 
minations subsequent  to  that  act 

.  As  to  cities  and  towns  that  are  counties  of  themselves,  the  stat.  13 
Geo.  II.  c.  20t  has  extended  to  thetn  the  qualification  necessary  in 
counties,  and  inflicts  a  penalty  on  every  person  not  having  an  estate 
of  the  value  of  forty  shillings  that  shall  presume  to  vote.(A 

The  foregoing  observations  lead  me  now  to  speajc  of  the  new  judi* 
catore,  by  which  the  merits  of  a  contested  return  are  to  be  tried  and 
determined.  This  tribunal  is  established  and  modelled  by  a  vefy 
salutary  law,  [called,  from  its  introducer,  the  Grenville  Act ;  which« 
with  its  numerous  explanations  and  amendments,  has  lately  been  con* 

(t)  Sm  fiM-riBftoii  on  Ums  ilftdite,  p.  388.  Resident  it  made  aa  cmoiCuI  ^iMlificntMi 
of  ebclora  io  eitiea  and  Ixvon^ha,  by  sUt  ^  Will.  IV.  e.  43,  §  3S. 

(»  l*hettatote3  WilLIV.c.45,il»,oonibr»theclaoUve  franofaiae  on  oopyholdm  ibr 
liil^orany  krfereaUCa  of  Um  yearly  value  olltti  ;  laaaaholdart  for  aixty  yearaof  llle  aanm 
yaariy  Yalue;  and  tor  twenty  yeara  of  Um  yaarly  valnaoldW.;  and  ootopieraaatOQaiMB at 
the  yearly  rcnl  of  5(M.  ^  9a 

(«)  'I1ie  right  of  voting,  which  depends  opoa  the  voter  beinir  •  burgeaaor  freeman,  oon- 
tiouea  to  vary  in  dilTerent  cities  and  boroogha.  Stat  9  Will  I?,  e.  4ft,  ^  89l  But  the  eon- 
atituency  created  hy  that  act,  ^  27,  is  onifbrm  Uiroughout  the  kingdom,  and  dependi  open 
the  occupation  tif  a  building  ol  the  ctoar  yearly  value  of  lOL 

(0  See  also  sUt.  3  VViU.  IV.  e.  45,  (  31,  and  18. 
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solidated  in  one  UDiform  act  (repeaiiDg  all  prior  statutes  on  the  subject,) 
0  Geo  IV.  C.22;  by  which  it  is  enacted  that,  whenever  a  petition^ 
complaining  of  an  undue  election  or  return,  or  the  want  of  either,  is 
presented  to  the  bouse,  a  day  and  hour  shall  be  appointed  for  taking  tha 
same  into  consideration,  and  notice  thereof  given.to  the  petitioners  and 
the  sitting  members,  and  all  parties  petitioning,  to  defend  the  election 
or  return,  and,  in  default  of  tneir  appearance,  the  petition  shall  not  be 
proceeded  in,  with  f)ower  of  altering  the  day,  on  a  similar  order  and 
notice.  And  on  the  day  appointed,  no  other  business  shall  be 
proceeded  in,  *except  swearing  in  members,  receivinsc  r  ^^a  -i 
reports  made  in  pursuance  of  this  act,  receiving  a  royal    ■-  J 

message,  or  proceeding  in  articles  of  impeachment ;  and  the  serjeant^ 
at-arms  shall  go  with  the  mace  to  the  places  adiacent  to  the  house^ 
and  if  there  be  less  than  100  n>embers  present,  the  business  shall  be 
adjourned  to  the  next  day  of  public  business;  and  when  100  members 
are  found  to  be  present,  their  names  shall  be  drawn  from  the  ballot* 
boxes  till  the  number  of  33  is  completed,  which  list  is  to  be  delivered 
to  the  parties,  who  are  alternately  to  strike  off* one,  until  the  number 
is  reduced  to  eleven,  whose  names  shall  be  delivered  to  the  house ; 
and  they  shall  be  sworn  at  the  table  well  and  truly  to  try  the  merits 
of  the  petition  referred  to  them,  and  shall  be  ordered  to  meet  at  a 
certain  time  within  twenty-four  hours  of  their  appointment,  with  the 
exception  of  the  days  always  excepted,  Sunday,  Christmas-day,  and 
(3ood  Friday;  and  they  shall  proceed  to  elect  a  chairman,  and  sit 
from  day  to  day,  unless  in  case  of  excqse,  to  be  approved  by  the 
house,  and  be  invested  with  power  to  send  for  persons,  papers,  and 
records,  and  to  examine  witnesses  on  oath,  who  may  be  reported  or 
committed  for  misbehaviour ;  and  shall  determine,  by  a  majority  of 
Toices,  on  the  return  or  election,  and  also  whether  the  opposition  is 
frivolous  or  vexatious,  and  the  return  vexatious  or  corrupt ;  and  their 
report  in  cases  in  which  the  merits  of  a  petition  depend  on  the  right 
ofelection,  shall  be  entered  on  the  journals  of  the  house,  and  be  noti- 
fied to  the  returning  officer,  and  be  final  between  the  parties,  unless  a 
petition  of  appeal  shall  have  been  presented  within  six  months  after 
the  report  ;{m)  which  petition  of  appeal  shall  be  tried  by  another  com- 
mittee constituted  in  a  similar  manner,  excluding  the  members  of  the 
original  select  committee,  and  proceed  to  make  their  report  in  the 
sam^  way,  which  shall  be  final  and  conclusive  in  all  subsequent  elec- 
tions for  that  place.  Either  committee  is  dissolved  by  non-attendance 
of  its  members  to  the  number  of  nine  *at  least  for  the  first  p  ^g-  -. 
fourteen  days  of  business,  and  eight  at  least  afterwards,    ^  -i 

unless  in  the  case  of  a  commission  to  examine  witnesses  having  been 
directed,  when  seven  are  declared  sufficient ;  but  they  are  not  to  dis-. 
solve  bv  a  prorogation  of  parliament.  The  costs  incurred  are  (in  the 
case  of^  petitioners)  secured  by  recognisances  entered  into  by  them 
within  a  certain  time  after  presenting  the  petition,  and  are,  in  all  cases, 
to  be  ascertained  by  certain  taxing  officers,  to  be  appointed  by  the 
speaker,  apportioned  among  the  several  persons  liable  to  pay  the  same, 
and  recovered  by  the  speaker's  certificate,  which  is  to  have  the  effect 
of  a  warrant  to  confess  a  judgment.] 

(m)  If  no  Buoh  appeal,  the  jadgment  of  the  first  committee  to  be  fioal  atid  concloilfe,  (51. 
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These  prorisrions,  which  were  established  for  ihc  most  part  with 
ji^uch  wisdom  and  foresight,  1  have  in  some  de^ee  metiiodiRed,  and 
divested  of  the  verbosity  of  modern  statutes.  The  impartiality  and 
asfidaous  attention  to  bosioess,  in  those  who  have  hitherto  composed 
these  select  committees,  have  in  geoeral  been  very  praiseworthy,  and 
satisfactory  to  the  nation. 

Another  tiscful  innovation  in  the  law  of  election  was  finally  made 
by  the  24  Geo.  HI.  c  26,(ii)  by  which  act  the  speaker,  uader  certain 
regulations  and  restrictions,  is  empowered  end  required,  during  any 
prorogatii>n  or  adjournment,  to  issue  his  warrants  to  the  clerk  of  the 
crown,  to  make  out  new  writs  fur  electing  members  in  the  room  of 
such  as  shall  happen  to  die  or  become  peers  of  Great  Britain,  before 
or  durinflT  such  recess:  and  the  speaker  is  also  empowered  and  required 
to  appoint  a  certain  number  of  members,  not  more  than  aeven  nor 
less  than  three,  as  a  provisional  security,  Co  put  in  execution  the 
powers  of  the  act. 

We  are  now  to  suppose  the  Commons  elected,  and  the  parliament 
met ;  when  the  ciiuse  of  summons  is  declared.  This  was  uimally 
done,  in  early  reigns,  by  the  chancelloror  chief  justice :  but  what  the 
r  *S6  1  ^^^^^^  uttered  was  considered  as  comins  frr»m  *the 
^  J    king,  and  was  entered  de  par  le  roL{o)    The  king  himself 

sometimes  spake,  being  always  present,  either  in  person,  or  virtaaUy 
by  commission.(p) 

The  speech  from  the  throne,  in  modem  days,  is  not  made  till  after 
tfie  choice  of  a  8peaker.(9)  For  they  cannot  sit  without  a  speaker 
after  this  the  first  meeting  ;{r)  this  choice,  therefore,  is  their  first 
employment.  Mr.  Elsynge,  whose  diligence  was,  I  believe,  sometimes 
greater  than  his  judgment,  maintains,  that  without  the  king's  coommumI 
or  leave  the  commons  cannot  elect  their  speaker :(»)  thoufl;h  he  asserts* 
the  commons  ever  had  a  speaker,  and  the  first  command  of  that  soit 
was  in  the  second  year  of  Henry  the  Fourth.  The  same  author 
immediately  declares,  that  the  choice  is  absolutely  in  the  power  of 
the  commons,  and  that  the  king  never  rejected  any  of  whom  they 
made  choice.  But  the  speaker  is  presented  i6  the  king  for  his  appro*  ' 
bation ;  and  since  Mr.  Elsynge  wrote,  in  the  instance  of  Mr.  Sev- 
mour,(<)  the  king  refused  to  confirm  him ;  but  the  commons  woQJd 
not  proceed  to  the  election  of  another  speaker,  and  the  parliament  was 
prorogued.  When  they  met  again,  they  chose  Serjeant  Gregory. 
No  account  of  this  transaction  is  extant  on  the  journals.  So  far  as 
the  precedent  goes,  it  terminated  rather  in  favour  of  the  prerogative. 
Bui  the  contrary  doctrine  has  more  reasons  to  support  it.  On  the 
one  hand,  it  may,  indeed,  be  urged,  that,  as  the  speaker  is  entitled  to 
have  access  to  the  royal  presence,  it  wopid  be  unbecoming  to  force 

(«)  Reptalingf  two  former  scU  of  a  siroittr  efflot,  10  Geo.  III.  o.  41, 15  Geo.  III.  e.  36. 
A  •imiUr  proviHion  is  made  in  the  case  of  the  bankruptcy  of  any  member,  opon  cseriiBoat« 
by  the  commiisiooert  thut  the  commission  is  in  Ibrce.    Stat.  53  Geo.  III.  c.  144,  §  2. 

fo)  Elayoge,  o.  vi.  4  Inst  7,  8.    Com.  Dig.  Pari  B.  1.  Roy.  H. 

( p)  CIs.  e.  vi.  ^  5.  iq)  Commons*  Joumals,  vol.  xiii.  64S. 

(r)  4  Inst  8.  But  the  debates  on  the  adjournment  of  the  hooee,  io  dase  of  tke  epeaber^a 
Indispositioa,  and  debates  on  tlio  choice  of  a  speaker,  necessarily  take  place  in  bis  absence, 
and  the  speeches  are  addressed  to,  and  the  question  put  by,  the  clerk.    2  Hats.  Free.  412. 

(«)  C.  vii.  §  3,  pp.  16a,  163,  edit  1768. 

<l)  Grey*8  Debates,  voL  vi.  pp.  402.  424. 438, 439.    1  Hats.  Pkc  911. 
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one  apoD  the  sovereigQ^  who  migiit  be  j^efsoaally  dUgustfuI  to  hinu 
B«l,.oit  ihe  otter  haixi,  U  may  be  argued,  that  the  form  of  preseating 
the  ap<akeg  elect  might  eveor  in  iu  origin,  be  only  to  give  hioi  aa 
epportiifiiiy  of  makifig  excooea  (whkh  was  a  *u8age  of  r  ^^mj  y 
long  continuance,)(tt)  and  of  beiog  exonerated  from  the  ^  ' 

office  by  the  royal  authority,  at  his  own  request;  that^  if  the  king 
mighi  reject  one,  be  might  reject  many ;  that  this  is  the  single  instance 
of  rejectiont  although  tlie  election  of  Mr.  Harley»  in  the  subsequent 
leign  of  Williain  the  Third,  is  thought  to  have  been  very  distasteful  , 
to  that  monarch  ;  and  althoogh  he  made  his  excuses  (like  the  rest,)(v) 
which  afbrded  a  plausihie  pretext  for  superseding  him  ;  that  even  tho 
ceremony  of  making  excuses  to  the  throne  now  seems  abrogated  ;(u?) 
VMl^iaatlyy  thai  a  speaker  elected  in  the  middle  of  a  parliament  need 
neither  make  a  demand  o{  privileges,  nor  be  presented  to  the  king. 

Tbe  first  mention  of  a  speaker  extant  on  record  is  of  Sir  Thomas 
Hungerfordy  io  thefifty-firstyearof  thereignof  Edward  the  Third  ;(a:). 
but  it  seems  justly  apprehended  that  the  commons  had  their  speakers 
before  thia  time.  Str  Symonda  d'Ewe^  is  of  opinion,  that  it  may  be 
•tfUeoled  froafi  an  old  manuscript  account  of  a  parliament  holden  in. 
Ifae  fofty-fourih  year  of  Henry  the  Third,  that  the  commons  bad  a. 
speakaeat  that  early  period.(y) 

Tue  speaker  being  approved,  sues  to  the  king  for  certain  privileges,, 
which,  it  seems,  are  constitutionally  due  to  the  commons,  and  are  thus 
petitioned  for  as  a  mark  of  reverence  to  the  throne.  These  are, 
according  to  Mr.  £Isynge,(z)  access  to  the  king,  freedom  of  speech,, 
aad  freedom  from  arrests.  According  to  Sir  Edward  Coke,(a)  first. 
freedom  of  speech,  and  the  ancient  and  just  privileges- and  liberties  of 
the  commons  ;(6)  secondly,  *that  in  what  he  shall  deliver  r  ^^^  •> 
ao.fauli  may  be  imputedi  to  the  commons^  and  that  he  may    ^  J 

resort  to  them  for  declaration  of  their  true  intent,  and  may  be  par^ 
doaed ;  and^  thirdly,  access  to  his  majesty's  royaJ  person.  According 
to  Sir  Heneage  Finch,(c)  speaker  in  the  third  year  of  Charles  the. 
First,  the  rights  claimed  are,  freedom  from  arrest,  freedom  of  speech,, 
access  to  the.  king,  and  candid  construction  of  the  commons'  proceed- 
ings,, or  to  that  efilect..  Mr.  Harley  olaimed  all  their  ancient  righta 
and  privileges  generally,  and  particularly  those  last  menlionect.((/}, 
The.  like  practice  is  still  continued. 

Here  we  may  observe  several  distinctions,  that  prevail  respectively 
between  the  speakers  of  the  two  houses  of  parliament.  The  prolocu- 
tor of  the  house  of  lords  is  not  elected ;  need  not  to  be  a  member ;  if 
a.member,  votes  in  common  with<the.  rest;  the  speeches  in  debaies. 

(ti)  Elsynge,  c  vii.  f  4.    1  Purl  QUf.  387. 

(p)  CuuioMms*  Juurouls,  1  lUi  Fob*.  t701, 1702.  In  Com.  Di^.  Farliament,  E.5,  it  iserro- 
MoucJj  Mid,  thdt  he  made  no  excuse. 

(to)  It  ha*  iMeb  diMoatiooed  Mnoe  the  el^etion  of  2tfr.  Gorowall  i*  1780.  d  Hate  Frw. 
910.311. 

(jp)  6liijnge,«.  viL  ^  ].  Caltoa*8  Abr.  155.  1  Haoe.  Fori.  Hist  159.  The  first  tpeakora 
•eem  to  have  been  elected  to  represent  the  commons  on  epecial  occa*ions  only.  , 

(y)  I^Ewet  Jooro.  40.  (s)  C.  vii.  §  7.  (a)  4  liiM.  8. 

(i>  '111*  commMi,  Jan.  4tb,  1647,  made  a  remarkable  order,  waivinff  their  privile^ea  in 
actions,  &« ,  except  at  to  persooij  arrest  and  impritionmenL  16  Pari.  Uiat  487.  The  liko 
ia  BOW  enacted  bj  a  jfcncral  liw.  Stat  10  Geo.  III.  c  50. 

(c)  1  ttosfaw.  ColL  210.    7  Pari.  Hint  352.    1  Hals.  Prec  76. 125.    S  Hats.  214. 

{4)  Commons'  Joamals,  Uth  Feb.  1700-1. 
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are  not  addressed  to  him,  but  to  the  lords  collectively ;  and  his  office 
is  frequently  supplied  by  an  occasional  deputy  pro  tempore :  in  all 
which  particulars  he  differs  from  the  speaker  of  the  other  assembly, 
who  seems  to  maintain  more  of  authority,  subject,  however,  to  the 
control  of  the  majority  of  the  house.(e) 

The  commons,  says  Sir  Edward  Coke,  being  the  general  inquisi- 
tors of  the  realm,  have  principal  care,  at  the  beginning  of  a  parlia- 
ment, to  appoint  commillee8.(/)  These  have  usually  been  five,  for 
Religion,  for  grievances,  for  courts  of  justice,  for  trade,  and  for  privi- 
leges and  elecYions.(^)  Of  these,  the  first  four  are  general  or  grand 
committees ;  the  last,  now  appointed  for  privileges  only,  consists  of 
members  deputed  by  special  nomination. 

In  considering  the  parliament  in  its  collective  capacity,  we  must 
first  observe,  that  the  time  and  place  of  meeting  are  in  the  king's 
r  *30  1  ^i^P^^^'  ^"^  appointment;  but  the  ^frequent  convoking 
I-  J    thereof  is  part  of  the  constitutional  law  of  the  kingdom, 

enforced  by  sundry  statutes. 

As  to  parliament  days,  Mr.  Elsynge(A)  cites  many  precedents  of 
fiariiaments  being  summoned  to  meet  on  Sundays,  from  the  twenty- 
third  year  of  Edward  the  First  down  to 'the  fourth  of  Edward  the 
Third :  and  he  tells  us,  that  subsequent  parliaments  have  sate  on  that 
day.  But  this  is  not  consistent  with  the  practice  of  more  modern 
times,(i)  although  the  deliberations  of  parliament  each  day  are  pre- 
ceded with  a  form  of  prayer  and  religious  devotions ;  an  entry  of 
which  solemn  rite  is  regularly  made  in  the  journals.  This  appears  to 
have  been  the  established  practice,  at  least  from  the  begipning  of 
James  the  First's  reign  ;  for,  in  the  diary  of  his  first  parliament,  we 
find  the  clerk  sometimes  reads  prayers  in  the  absence  of  the  speaker; 
and,  it  seems,  a  different  form  was  used  when  they  were  read  by  the 
speaker,  and  when  by  the  c\erk,{j) 

The  subject-matter  of  parliamentary  deliberations  and  resolves  are 
all  things  that  may  be  conceived  proper  to  be  passed  into  laws,(A) 
or  which,  in  the  advice  of  either  house,  may  advantage  the  sovereign 
and  his  subjects.  The  ancient  writs  of  summons  speak  of  the  defence 
of  the  realm,  and  matters  respecting  the  church :  accordingly,  in  fact, 
reformations  in  religion  have  been  frequently  treated  of  in  parliament ; 
and,  even  in  early  reigns,  and  when  supplies  were  less  necessary,  we 
find  both  houses  consulted  in  affairs  of  peace  and  war;(Z)  which  to 
make  and  declare  is  the  undoubted  prerogative  of  the  king. 

Either  house  may  adjourn  according  to  their  respective  pleasure ; 
and  the  adjournment  of  one  is  no  adjournment  of  the  other.  But 
r  440  1  ^  prorogation,  which  closes  the  *then  session,  and  a  dis- 
I-  -I    solution,  which  puts  an  end  iq  the  then  parliament,  must 

(e)  3  Rmbw.  Collect  1137.    8  Pari.  Hist.  331 .    S  Hats.  Free.  100. 227, 228. 

(/)  4  Inst.  11,  12. 

{r)  Com.  Dig.  Pari.  E.  6.  But  these  committees  are  now  only  appointed  at  the  beginning 
of  the  session,  pro  fbrinA. 

(k)  Elsjnge,  c.  iv.  p.  113.  15  Pari  Hist  400.  446.  Commons' Joum.  Sunday,  11th  May, 
1679.  2  Hats.  Prec.  107.  265.  It  is  asual,  on  a  demise  of  the  crown  during  the  session, 
thflt  both  houcics  should  immediately  meet,  though  on  a  Sunday.    Ibid. 

(i)  S«e  Swan  v.  Broome,  3  Burr.  1600, 1601. 

(j)  Commons*  Journ.  vol.  i.  353.  (k)  Elem.  Jur.  Lect  II.  supra,  p.  zxiv. 

(/;  Hallam  Middle  Ages,  vol.  iii.  pp.  77.  79.  3d  edit 
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both  be  by  the  royal  authority.  The  prorogation  or  dinolution  of 
parliament,  and  annexing  the  royal  assent  to  bills  ready  to  be  passed, 
may  as  eflfectually  be  transacted  by  commissioni  as  by  the  king  in 
person. 

The  law  and  usage  of  parliament  may  be  farther  considered,  first, 
at  aflfecting  one  branch  of  the  legislature,  with  a  direct  view  to  the 
other  two  branches  thereof;  and,  secondly,  as  independent  of  such 
relation.  The  former  is  versed  about  matters  of  constitutional  weight 
and  importance;  the  latter  regulates  the  debates  and  other  proceed- 
ings in  each  assembly,  with  an  attentive  regard  to  clearness,  decency, 
and  expedition,  and  includes  what  in  parliamentary  language  are 
termed  points  of  order. 

I.  Of  the  former  sort  is  that  privilege  of  the  house  of  lords,  that  bills, 
affecting  the  rights  of  their  own  body,  must  have  rise  in  that  assembly, 
and  suffer  no  change  from  the  commons.  Of  the  same  kind  is  the 
right  claimed  by  the  commons  to  frame  all  money  bills,  as  they  are 
called,  which  lay  any  tax  or  imposition  on  the  subject.  These  must 
be  passed^  if  at  all,  precisely  as  they  come  from  the  representative 
body  of  the  people,  in  respect  to  their  matter,  measure,  and  time,  and 
cannot  be  altered  in  the  house  of  lords.  Indeed,  this  right  was  strongly 
contested  between  the  houses  in  Charles  the  Second's  reign.  Reasons 
were  urged  against  it  by  the  lords,  which,  with  the  answers  given  to 
them,  are  entered  in  the  journal  of  the  commons,  as  also  the  thanks  of 
the  house  to  Sir  Heneage  Finch,  attorney-general,  who  had  prepared 
the  arguments  to  establish  the  claim  with  great  ability  and  dili- 
gence.(/7i)  The  more  commonly  received  opinion,  and  the  usage  of 
parliament,  have  since  ♦corresponded  with  the  privilege  r  ^.-  -. 
then  asserted  and  maintaincd.(n)  ^  J 

II.  The  other  part  of  parliamentary  law  and  usage,  which  regulates 
the  proceedings  in  each  assembly  separately,  as  the  necessity  that 
motions  should  be  seconded,  that  a  question  of  amendment  should  be 
put  before  the  original  question,  and  other  points  of  order,  the  whole 
of  this  knowledge  can  scarce  be  learnt  without  actual  experience. 
On  many  occasions  it  is  requisite  to  resort  for  instruction  to  the  pre- 
cedents recorded  in  the  journals;  and  each  house  frequently  orders 
them  to  be  searched.  As  to  questions  relative  to  controverted  elec- 
tions, the  f4>rmer  adjudications  of  the  select  committees  must  be  con- 
sulted, as  strictly  buidiug  authorities.(o)      I  think  it  unnecessary  to 

(m)  Commons*  Joumalii,  vol.  ix.  p.  239.  And  thi«  appenr«  to  hiive  been  their  ri^rht  from 
a  ^ery  early  period.  In  the  iilh  year  of  Henry  IV.,  the  l/>rdft,  having  fixed  the  rnte  of  a 
aabaidy,  ** lea  communa  thrent  (^randemenl  desinurbez,  en  diaant  el  afiirniaDt  ce  etre  en  iprand 
prejudice  et  derogation  de  lour  liberteea.**  3  Hot.  Pari.  619.  But  aee  Lord  Kedcbduie*a 
ubaerratioiui,  7  Woodf.  Pari.  Dab,  236. 

(n)  It  woald  seom  that  this  privilege,  though  undoubtedly  an  ancient  and  highly  vain, 
able  one,  has  t>eon  pui«hcd  to  an  undue  extent  in  practice.  Turnpike  acts,  enclonure  billtf, 
bUla  (or  paving  and  lighUng  towns,  or  acts  imposing  a  pecuniary  penally  on  offenders,  might, 
without  injury  to  the  comniona*  right  to  tax  themselves,  originate  or  be  modified  by  eiilier 
branch  of  Uie  legislature.  See  3  IJnts.  Prec.  137.  Ferhapa  tho  best  metht>d  of  cnropofing 
the  jealousies  between  the  two  houses  on  this  subject,  would  be  by  a  compromiae,  limiting 
the  privilege  of  the  commons  to  direct  taxation,  and  coDceding  thera,  by  a  declaratory  act, 
power  to  examine  witnesses  on  oath. 

(o)  38  Geo.  111.  c.  52,  §  27.  The  aet  of  Union,  stat  39  &.  40  Geo.  III.,  admita  tbe  lay 
representative  peers,  Uie  spiritual  lords  sitting  in  rotation,  and  the  members  for  counties, 
cities,  and  boroughs  in  Ireland,  as  an  integral  part  of  each  branch  of  the  legislature  of  the 

October,  184*2.-1 
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recite  the  formal  manner  of  passing  bills,  or  the  various  ceremonies 
occasionally  used  between  the  respective  branches  of  the  legislature. 
What  has  been  set  down  in  this  discour^  may  be  not  unuselul,  to  the 
inexperienced  at  least,  as  an  introduction  to  the  parliamentary  law. 

United  Kinipdoni  of  Great  Britain  and  Ireland,  in  which  tliere  ate  thirty4wo  Irish  pecra 
Bitting  aa  aacb.  The  proportiooa  in  wliicb  the  three  kiogdooia  contribute  to  the  houae  of 
eomnrana,  have  been  recently  aettled  aa  followa : — 

England  and  Walea    -    .   500 

Scotland        ...       53 

Ireland    •       -       -       -  105 

658 


[    ^2    ]  "LECTURE  III. 

or  THB  KlfCO,  AXO  HIS  SUPRElf£  EXECUTIVE  POWER. 

Ha  Vino  thus  far  treated  of  legislative  magislracy,  as  established  by 
the  constitutional  law  of  England,  I  proceed,  in  pursuance  of  the  plan 
which  I  have  adopted  and  delineated,((i)  to  speak  of  the  king's 
majesty,  the  supreme  executive  power  of  the  state;  and  shall,  after- 
wards, consider  the  several  tribunals  to  which  judicial  authority,  the 
third  species  of  civil  dominion,  is  distributed. 

By  the  ancient  and  immemorial  constitution,  the  supreme  executive 
power  (the  general  nature  of  which  kind  of  magistracy  was  attempt- 
ed to  be  displayed  in  one  of  my  elementary  discourses)(6)  is  lodged 
in  a  single  person,  the  king  or  queen. 

Our  kings  and  queens  become  such  by  hereditary  descent  ;(c)  their 
rights  are  consummate  before  the  ceremony  of  coronation,  which  is 
no  part  of  the  title  ;(rf)  and  their  reign  begins  the  day  on  which  the 
ancestor  last  vested  with  royalty  expired.  The  rules  of  descent, 
therefore,  which  regulate  the  inheritance  of  the  crown,  are  a  most 
important  part  of  municipal  law,  since  by  these  it  is  determined  whom 
we  are  to  obey  as  king.  These  rules  were,  by  the  common  law,  the 
same  as  prescribe  the  title  of  lands  by  descent  (on  which  I  shall  dis- 
course hereafier,)(e)  with  only  two  variations  or  exceptions.  For, 
first,  the  crown  descends  to  the  eldest  daughter  or  sister,  in  exclusion 
r  ^,g  1  of  the  rest ;(/)  whereas  •the  real  estates  of  subjects  are 
L  J    inherited  by  all  the  daughters  or  sisters  equally.     The 

other  exception  is,  that  the  half  blood  is  not  excluded  from  succeeding 
to  the  throne.  If,  therefore,  the  sovereign  hath  a  son  and  daughter 
by  one  queen,  and  a  son  by  another,  and  the  elder  son  becomes  Kingt 
and  dies,  the  second  son  shall  inherit,  and  not  the  daughter  of  the 
whole  blood,  as  she  would  do  among  sul)jccts.(^) 

(a)  Elem.  Jur.  Lee  VI.  aup.  p.  xcvii.  (6)  Elem.  Jar.  Lcct  III. 

(c)  O/alvin^a  cane,  7  Co.  10,  b.    3  Inaf.  7. 

(i<)  1  Anders,  44.    Benl  79.    1  lial  F.  C.  61. 101.  (e)  Lect  xxviiL 

(/)  Thw  waa  ancienUy  the  line  of  deaoent  both  in  officea  and  digniiiea.  Bract  7&  C^ro* 
Diirn.  172,  ed.  1823.  ^     ^  t  wm 

ig)  Co.  Ln.  15,  b.    Loflt,  396,  note.    It  waa  agretd,  in  Uie  debatca  npon  the  act  1  wm. 
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But  the  descent *of  the  crown  may  be  farther  modified  by  act  of 
parliament.  Thu?,  by  the  stat.  7  Hen.  IV.  c.  2,  it  was  entailed  uuon 
the  then  king,  and  his  four  sons  successively,  by  name.(A)  The 
descent  of  the  crown  was  limited  by  several  statutes  in  Henry  the 
Eighth's  time ;  and  a  conditional  power  was  given  to  that  monarch  to 
dispose  thereof  by  letters-patent  or  will.(y)  According  to  the  parlia- 
mentary limitation  of  the  crown  now  in  force,  and  enacted  oy  the 
Stat.  12  &  13  Will.  III.  c.  2,  the  right  of  succession  is  declared  and 
vested  in  the  Princess  Sophia  (the  mother  of  George  tht)  Firs  ,)  and 
the  heirs  of*  her  body,  being  Protestants.  To  deny  thai  the  s  atutes 
of  the  realm  are  of  force  sutiicient  to  bind  the  inheritance  and  limita- 
tion of  the  crown,  hath  been  made  a  highly  punishable  ofience  by 
acts  of  parliament,  passed  at  diflerent  periods  of  our  history.C^') 

The  ceremony  of  crowning  the  person,  thus  designated  to  royalty, 
was,  in  England,  always  accompanied  *with  an  oath,  r  ^. .  -i 
The  form  of  this  oath,  ns  it  is  now  ordained  to  be  taken,  ^  i 

is  settled  by  the  statute  1  W.  &  M.  sess.  I,  c.  6 ;.  and  is,  in  substance, 
to  govern  according  to  law ;  to  cause  justice  in  mercy  to  be  exe- 
cuted ;  and  to  maintain  the  law  of  Grod,  the  true  profession  of  the 
mspd,  the  Protestant  religion,  and.  the  rights  of  the  bishops  and  clergy. 
By  the  Stat.  1  W.  &  M.  sess.  2,  c.  2,  every  king  and  queen,  being  of 
the  age  of  twelve  years,  who  shall  succeed  to  the  imperial  crown  of 
these  realms,  is  also  required,  on  the  first  day  of  the  meeting  of  their 
first  parliament,  or  at  their  coronation  (which  shall  first  happen,)  to 
make,  subscribe,  and  audibly  repeat  the  declaration  against  popery 
in  the  SO  Chas.  II.  st  2.  The  act  before  mentioned,  for  the  limita- 
tioD  of  the  crown,  requires  both  the  declaration  and  oath  to  be  taken 
by  persons  succeeding  by  virtue  of  that  statute. 

At  the  coronation  of  William  the  First,  the  consent  of  the  English 
thereto  was  asked  by  Aldred,  archbishop  of  York,  and  that  of  the 
Normans  by  the  bishop  of  Constance.(A)  It  would  not,  probably, 
have  been  very  safe  for  any  bold  debater  to  have  raised  objections 
against  thus  placing  the  diadem.  This  instance,  however,  adds  some 
farther  weight  to  the  opinion,  that  this  prince  never  claimed  his  sov- 
ereignty liere  by  right  of  arms  over  a  vanquished  people,  whatever 
were  the  eflfects  of  his  slaughterous  victory  in  respect  to  actual  power 
and  unrestraiuable  dommion.    He  always  asserted  a  right  anterior 

IT.  e.  3,  that  in  the  demiw  of  •  ktngf  leaving  a  queen  in  a  itata  of  profrnancy,  Uie  crown 
ilc4oend«  on  the  presumptive  heir,  and  reveru  to  the  child  when  bora  ;  opon  which  view  of 
the  Uw  the  first  Mction  of  (hat  act  ia  drawn. 

(k)  There  were  two  acts,  one  entailin(f  the  crown  on  the  kin^  then  rei|rning>  and  his  heirs 
male,  which  was  immediately  repealed.  2  Pari.  Hist  95.  This  repeal  may  in  some  dc|froe 
have  coantenaneed  the  title  of  the  house  of  York,  deduced  through  two  females.  But  every 
claim  adverse  to  the  settlement  of  tlie  crown  on  Henry  IV.  waa  rationally  barred  thereby, 
and  the  long  peaceable  acquiescence  under  his  government,  and  that  of  his  descendants. 
FosL  403.    Hdllam*s  Middle  Ages,  vol  iii.  390, 391. 

(t)  A  parliamentary  title  wan  outatanding  under  this  statute  against  James  I.  at  his 
accession.  5  Pari.  Hist  1.  And  it  has  been  said,  that  an  acre  of  land  could  not  have  been 
recovered  apon  the  title  on  which  the  house  of  Stuart  ascended  the  throne  of  EngUind.  3 
Hall.  Const.  Hist  393.  ed.  3. 

( ?')  St  13  Bliz.  c.  I.    6  Ann.  c.  vii.  ^  3. 

(c)  Brady*s  History,  190.  The  ocromuny  and  oath  of  coronation  are  copied  finm  the 
Anglo-Saxon  constitution.  Gurdon,  Pari.  vol.  ii.  361.  Gurden,  Coorts  Baron,  p.  619.  Tur- 
ner's History  of  the  Anglo^zons,  voL  iii.  p.  173.  ed.  3. 
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to  the  battle  of  Hastings,  relying  on  the  alleged  grant  of  Edward  the 
Confessor^  and  might  wish  to  have  his  claims  sanctioned  by  general 
approbation,  especially  as  he  had  no  hereditary  pretensions  (the  only 
familiar  title,)  even  supposing  his  bastardy  no  impediment;  which, 
indeed,  was  looked  upon  as  no  insurmountable  objection  among  the 
r  •45  1  "^''^'^^'''*  warriors,  who  spread  their  manners  over 
L  J  *Europe.(/)     But  what  was  then  done  by  these  two  bish- 

ops is  not  an  example  that  any  subsequent  age  has  had  occasion  to 
follow.  To  ask  the  consent  of  the  people  at  large,  as  if  the  mon- 
archy were  elective,(i7i)  is  wholly  repugnant  to  the  wise  ^licy  of  the 
English  constitution. 

The  king  hath,  besides  his  natural,  a  politic  capacity,  in  respect  to 
which  latter  he  is  said  never  to  die.(n)  This  idea,  being  less  quaintly 
expressed,  means,  that  there  is  no  interregnum;  that,  as  well  the 
•  transcendent  prerogatives  of  the  crown,  as  rights  of  an  inferior  nature, 
on  the  ancestor's  death,  immediately  vest  in  the  lawful  heir  to, the 
throne.    I  shall  pursue  this  distinction  in  the  following  observations. 

What  I  call,  then,  rights  of  an  inferior  nature,  are  chiefly  such  as 
relate  to  the  royal  revenue  and  possessions.  The  common  law  made 
a  large  provision,  from  various  sources,  which  are  fully  commented 
upon  by  Sir  William  Blackstone,(o)  for  support  of  majesty  and  peace- 
ful government,  though  at  all  times  very  inadequate  to  the  expense  of 
foreign  wars.  The  king  also  possesses  lands  and  estates,  some  in 
right  of  his  crown,  some  in  right  of  his  duchy  of  Lancaster,  and  some 
-by  later  acquisition.  But  the  expenses  of  government  have  been, 
partly  from  necessity,  so  highly  augmented ;  the  ancient  means  of 
r  ^46  1  ^"PP'y'^8  ^^^^  ^^^^  ^^^^  ^^  ^  ^inconsiderable  a  value; 
1-  -I  and  (what  is  much  more  to  be  lamented)  long  and  fre- 

quent wars  have  left  such  an  accumulation  of  public  debt,  that  almost 
the  whole  of  the  revenues  is  raised  by  taxation  ;(p)  and  the  annual 

{I)  WUk.  Lejifct  An^rl.  285.  Aooordiofrlj,  we  find  a  charter  id  the  third  jear  of  hb 
reign,  oocnnionoing  **•  Kfio  GulielmiM  oo^omine  fiagtardos.**    SeJd.  Tit  Hon.  c  v.  ^  10. 

(m)  The  usurper  Sicphen  styled  himself  a  king  elected,  having,  by  a  very  htieral  charter 
of  rights  and  immunities,  prevailed  od  the  convention  called  hy  him  not  to  dispute  his 
clnim.  1  Pari.  Hist  12, 13.  And  at  tlie  coronal iun  of  King  John,  ArchBlahop  iJnbert, 
according  to  the  account  of  a  contemporary  hmtorian,  addressed  him  publicly  in  thosa 
terms :  **  Novcrit  discretio  vestra,  qood  nuUus  preevia  ruiioiie  ahi  succedore  habet  tegoum, 
nisi  ah  universitatc  regni,  unanimiter  invocata  spiriius  gratia,  clectus,  et  secundum  niorum 
suorum  eminentiam  prceelectos.*'  Matth.  Paris,  Hiiti.  Msj.  p.  197.  ed.  1640.  And  the  cer- 
emony of  coronation,  as  observed  at  the  ascension 'of  Hen.  L,  Rich.  II.,  Hen.  VI.,  Han.  Vll., 
and  Hen.  Vllln  l*^w.  VI.  and  James  I.  is,  as  has  been  observed  in  a  work  of  merit,  Tey- 
lorV  Gk>ry  of  Regality,  pp.  325— 3*'^?,  a  strong  confirmation  of  the  elective  constitutiou  of 
the  Euglitfh  crown  from  the  earliest  period.  See  also  on  this  suljcct,  Bract,  lib.  iii.  e.  9. 
Hallam's  Middle  Agea,  vol.  ii.  p.  472.  ed.  3. 

(fi)  Caseof  Duchy  of  Lancaster,  iUowd.  213.  a.   Calvin*s  C.  7  Co.  13.  Com.  Dig.  Roy.D. 

(0)  1  Comm.  c  8. 

(p)  Bv  sUt.  1  Will  fV.  c  25,  the  dear  yearly  sum  of  510,0002.  is  charged  on  tlie  con. 
solidated  fund,  payable  to  his  present  roajeaty  during  his  lile,  fur  the  support  of  the  royal 
household  and  tfie  honour  and  dignity  of  the  crown.  The  hereditary  revenue  of  the  crown, 
that  is,  the  profits  of  the  crown  lands  (except  lands  held  in  right  of  the  duchj  of  Cornwall 
and  other  private  possessions)  the  hereditary  excise,  the  duly  on  wioe  licenses,  and  the 
profits  arising  ftom  courts  of  justice,  have  been  for  the  last  two  reigns  relinquished  to  the 
publie,  on  fixing  the  royal  income :  and  in  addition  to  these,  the  droits  of  the  admiralty,  the 
West  India  4|  per  cent  duties,  and  other  canual  revenues  of  the  crown  in  the  United 
Kingdom  and  abroad,  have  been  surrendered  to  the  public  by  his  present  majesty,  and  now 
form  part  of  the  ccsolidated  fund. 
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amount  of  the  disbursements  to  be  allowed  for  the  civil  list  has  been, 
from  time  to  time,  adjusted  by  parliament.  The  sum  so  appropriated 
is  the  chief  fund  for  supporting  the  dignity  of  the  crown,  and  defray- 
ing the  ordinary  charges  of  the  stale.  Out  of  the  residue  of  the  sup- 
plies, the  interest  of  the  national  debt  is  regularly  paid,  and  armies 
and  fleets  are  raised  and  fitted  for  achievements.  Among  the  rights 
of  an  inferior  nature,  or  those  of  possession,  belonging  to  our  sove- 
reigns as  such,  may  be  reckoned  the  ancient  jewels  of  the  crown, 
which  are  of  that  kind  of  chattels  termed  by  the  law  heirlooms,  and 
which  the  king  cannot  dispose  of  by  his  testament.(9)  This  restraint 
exists  by  common  law :  and  by  act  of  parliament,  the  power  also  of 
disposing  of  crown  lands  is  very  consraerably  limited  and  circum- 
scribed.(r) 

But  the  superior  rights,  the  transcendent  prerogatives  of  our  kings, 
are  what  essentially  lorm  their  constitutional  character.  The  crown 
of  these  realms  is  declared  by  divers  acts  of  parliament($)  to  be  of 
imperial  dignity.(Q  The  powers  thereof  may  be  considered,  with 
respect  to  the  royal  supremacy,  in,  1.  ecclesiastical,  2.  ^  ^^^  -. 
*^civil,  and  3.  martial  affairs,  under  which  last  head  I  com-  ^  ^ 

prehend  the  prerogatives  relative  to  peace  and  war. 

I.  As  to  the  particulars  of  the  king's  supremacy  over  the  church, 
his  consent  not  only  is,  and  always  was,  necessary  to  the  ratification 
of  canons  and  constitutions  made  by  the  clergy,(tt)  but  he  may,  in 
some  instances,  supersede,  by  his  dispensations  and  exemptions,  the 
ordinar^^  efiects  of  the  ecclesiastical  law.(t7)  By  the  stat.  25  Hen. 
VIIL  c.  19,  §  l,it  is  enacted,  that  the  convocation  shall  be  assembled 
by  the  king's  writ,  without  which,  or,  at  least,  the  royal  license,  these 
synods  could  never  meet.(M?)  When  they  are  regularly  convoked, 
they  must  have  the  king's  license  before  they  can  confer  to  make 
ciinons.(a:)  The  king  has,  also,  the  undoubted  right  of  proroguing 
and  dissolving  the  convocation.  By  the  same  prerogative,  the  king 
is  the  ultimate  judge  in  matters  and  causes  ecclesiastical ;  but  does 
not  exercise  this  jurisdiction  in  person.  If,  indeed,  the  cause  affect 
the  king,  an  appeal  may,  by  the  stQ^t.  24  Hen.  YIII.  c.  12,  be  brought, 
within  fifteen  days,  to  the  upper  house  of  convocation.  This  provi- 
siou  does  not  seem  abrogated  by  the  subsequent  stat.  25  Hen.  VIII.  c. 
19  »[y)  by  which  act  appeals  are  to  be  made  from  the  archiepiscopal 
courts  to  the  king  in  chancery ;  and,  thereupon,  a  commission  is  to 

(f)  Co.  Ln.  la  b. 

(r;  I  Ann.  stat  I.  o.  7.  34  Geo.  III.  c.  75.  52  Geo.  III.  c  161.  57  Geo.  III.  c.  97. 
l&,3Geo.  1V.C.52. 

(«)  28  Hen.  VIII.  c.  12 ;  and  aee  15  How.  St  Tri.  1912. 

(f)  The  stjle  of  imperator  was  aaed  by  fklgar,  Pref.  to  Co.  iv.  Rep.  zxiv.  and  Eihelred, 
who  probubly  borrowed  it  from  the  ByiaDline  empire.  ^  Imperatorie  nornen  modicum  et 
popakre,  si  ad  dictatoris  fastigiom  comparetur.  Majorem  vero  esse  rejfiam  poteatatem 
fuem  dictaturam  ex  eo  potest  intelligi,  quia  Julios  Cesar,  dictator  cum  esset,  affectavit 
return  fieri.**  Aretin.  EpisL  vi.  9.  8ee  also  Sir  Tliomas  Smith*s  Commonwealth,  book 
ii.  c  4. 

{a)  12  Co.  72.    Gibs.  Cod.  Introd.  Disc  p.  18. 

(o)  Dav.  72.  b.  73.  a.  Of  which  the  granting  faculties  is  given  as  a  fiimiliar  instanoe. 
8Cat.25  Hen.  VIII.  c.  19.^1. 

(IP)  4  Inst  322.    3  Burn.  Eoe.  L.  25.  («)  12  Co.  72. 

(y)  See  4  Inst  339,  roarg. 
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issue;  under  the  great  seal,  to  proper  persons,  with  authority  to  bear 
and  definitely  to  determine  such  appeal.(z)  It  appears,  also,  that  the 
king,  and  commissioners  to  be  appointed  by  him,  may,  sometimes, 
exercise  an  original  jurisdiction  (that  is,  not  by  way  of  appeal),  in 
depriving  ecclesiastical  persons  for  oflences  against  the  canons.(a) 
Lastly,  the  king,  for  the  most  part,  and  in  effect,  disposes  of  the  prin- 
r  ^  .g  1  cipal  preferments  in  the  church  ;  an  authority  of  great 
^  -I  moment,  ^though,  perhaps,  a  less  august  mark  of  sove* 

reignty  than  matters  of  mere  jurisdiction. 

II.  The  king's  prerogative  of  power  in  civil  affairs  cannot  so  prop- 
erly be  termed  multifarious  as  universal,  for  all  the  occupations  of 
government  are  performed  in  his  name,  and  by  his  authority.  He 
confers  honours  and  privileges,  creates  corporations,  and,  generally 
speaking,  appoints  all  the  judicial  and  executive  magistrates  of  the 
state.  All  writs  directed  to  sheriffs  and  others,  for  public  or  private 
purposes,  established  by  common  law  or  statute,  as  for  convoking  a 
parliament,  process  in  courts  of  law  and  equity,  including  matters  of 
a  mure  special  nature,  as  writs  of  habeas  corpus,  mandamus,  prohibi- 
tion, and  injunction  (which  are  to  be  spoken  of  hereafter  in  their 
proper  places;)  all  these,  which  are  put  f«ir  examples,  and  whatever 
else  respects  the  general  execution  of  the  law,  as  distinguished  from 
particular  and  local  jurisdiction,  run  in  the  king's  name,  and  express 
his  command.  And  even  territorial  or  exempt  jurisdictions  are  sup- 
posed to  owe  their  privileges  originally  to  the  kmg's  grant.  So  that 
all  executive  power,  all  enforcement  of  the  laws  in  being,  is  derived 
mediately  or  immediately  from  the  crown.  Whatever  ih^  law 
requires  to  be  done  can  only  be  done  ultimately  by  royal  authority. 
There  arc,  however,  in  civil  matters,  few  things  of  general  import-? 
ance  which  are  left  to  arbitrary  discretion,  although  the  time,  place, 
manner,  or  persons,  may  be  determinable  by  the  royal  will.  Thus  it 
is  recited  by  the  statute  6  W.  &  M.  c.  2,  that,  by  the  ancient  laws 
and  statutes  of  this  kingdom,  frequent  parliaments  ought  to  be  bolden, 
and  that  they  tend  very  much  to  the  happy  union  and  good  agree- 
ment of  the  king  and  people ;  and  the  act  provides  that  a  new  parlia- 
ment shall  be  convoked  within  three  years  after  the  determination  of 
the  former  ;[b)  but  the  precise  time  and  place  of  meeting  are  still  at 
f  •40  1  king's  disposal.  Thus,  ^also,  the  superior  courts  of 
I*  •' iudicature  have  stated  jurisdictions,  which  cannot  be 

altered  but  by  act  of  parliament.(c)  But  the  persons  who  are  to  fill 
.  the  important  and  dignified  station  of  judges  are  selected  and 
appointed  by  the  king.  On  the  other  hand,  matters  of  a  more  private 
concern,  as  the  granii  of  a  franchise  to  an  individual,  the  creating  of 
new  corporations,  or  new  dignities,  and  many  other  things  which  the 
law  permits,  but  does  not  require,  are  in  the  king's  breast  to  do,  or 
wholly  to  leave  undone,  as  his  discretionary  will  shdil  suggest. 
Here,  also,  should  be  mentioned  the  king's  authority  over  affairs  of 

(s)  Inf.  LecU  VI.  4  Inst  340. 

(«)  Anon.  Cro.  J.  37.  Mo.  755.  St.  1  Eliz.  c.  1.  ^  18.  Roper*t  C.  12  Co.  47.  St.  16 
Cba.  L  c.  11.  13  Clia.  II.  stut  1.  c  12. 

(6)  It  was  furtiier  enactetS  that  no  parliament  ahoald  laat  \ongw  than  three  yours;  but 
the  term  was  enlarged  to  scvea  years  liy  at.  1  Geo.  I.  stat.  2«  c.  3d 

(0  2  Hawi.  ?.  C.  2. 
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domestic  merchandise  and  traffic.  Sir  William  Blackstone  styles 
him,  by  an  expression  somewhat  loose,  the  arbiter  of  commerce,(rf) 
and  refers  this  power  to  three  principal  heads,  the  erection  of  fairs 
and  markets,  the  appointment  of  weights  and  measures,  and  the  reg- 
ulation of  the  coin.  The  first  might  be  a  dangerous  branch  of  pre- 
rogative, especially  to  the  poorer  sort,  if  the  law  had  not  determinedf 
that  where  the  toll  granted  with  the  fair  or  market,  is  unreasonablv 
excessive,  the  grant  of  toll  is  void,  and  the  market  or  fair,  so  created, 
becomes  free ;  for  there  ought  to  be  a  proportionable  benefit  to  the 
8iibject.(e)  Regulations  respecting  weights  and  measures,  and  the 
coin,  have,  for  the  most  part,  been  made  in  parliament.  As  to  this 
last  article,  whether  Sir  Matthew  Hale  or  Sir  William  Blackstone  is 
right  in  his  opinion  (the  former  of  whom  holds,  that  the  royal  prerog- 
ative may  vary  the  denominated  from  the  sterling  value  of  the 
coio,(/)  and  the  latter  disputes  this  posiiionOjr)),  there  seems  little 
danger  that  such  supposed  power  should  be  abused.(/()  In  a  com- 
mercial country,  the  sterling  value  of  the  coin  must  regulate  its  cur- 
rency. It  seems  that  no  power  can  effectually  alter  *this  r  ^^^  ^ 
coriespondency,  and  that  no  views  of  interest  can  lead  to  I-    •  -■ 

such  an  attempt. 

In  relation  chiefly  to  the  king's  prerogative  of  power  in  civil  mat- 
ters, we  so  often  hear  the  celebrated  maxim,  that  ••  the  king  can  do 
no  wrong."  This  legal  apophthegm,  generally  speaking,  seems  to 
have  two  very  distinct  significations,  according  as  it  is  applied  to  time 
past  or  future.  If  we  contemplate  a  past  transaction,  it  means,  that 
the  wrong  actually  done  must  be  imputed,  not  to  the  king,  but  to  his 
ministers  or  advisers.  They  must  be  responsible.  To  call  the  king 
himself  to  account,  would, be  introducing  anarchy  on  the  ruins  of  the 
constitution.  On  the  other  hand,  when  we  say,  the  king  can  do  no 
wrong,  in  respect  to  something  future,  we  mean,  that  the  royal  pre- 
rogative does  not  extend  so  far  as  to  commit  or  authorise  injustice. 

ill.  I  come  now  to  the  consideration  of  the  royal  prerogative  in 
martial  aflairst  and  as  enforcing,  in'respect  to  other  nations,  the  just 
and  general  laws  of  war  and  peace.  Here  the  king  exercises,  as  the 
grand  representative  of  his  people  with  regard  to  foreign  states,  a 
more  uncontrolled  and  uncircumscribed  dominion.  For  it  is  not  of 
the  genius  of  municipal  law,  to  regulate  national  treaties,  nor  can  it 
be  supposed  properly  to  interpose;  since  other  states  would  be 
inclinea  to  slight  a  sovereign  so  curbed  in  his  negociations,  as  Charles 
II.  once  very  reasonably  urged  to  his  parliament.(t)  The  royal  con- 
duct, therefore,  is,  in  this  respect,  very  little,  if  at  all,  defined  by  law. 
But  though  the  legal  prerogative  is  in  the  crown,  in  respect  to  foreign 
powers, yet  the  parliament  was  always  consulted;  ana  its  authorita- 
tive influence  is  far  from  having  been  diminished  within  the  last  cen- 
tury, if  a  treaty  shouid  be  disapproved  of  by  both  houses,  they 
would,  probably,  call  the  advisers  to  account.  Still,  however,  the 
treaty  would  be  valid,  as  made  by  the  undoubted  federative  magis- 

(lO  1  Bl.  Conim.373.  (e)  3  Inst  220. 

(/)  I  H«l.  P.  C.  194.  (g)  1  BL  Comm.  278. 

(A)  See  1  ParL  Hist.  303.    Btrriofirton  St  274,  note  o.    2  BL  Comm.  278,  note  21. 
cd.16. 
(i)  king's  speech,  2Sth  May,  1677.    See  Vattel,  book  ii.  §  154, 
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r  *51  1  ^^^^y  ^^  ^^^  slate.  In  this  capacity,  therefore,  ♦the  king 
*-  J  has  the  power,  unrestricted  by  law,  of  comn^issioning 

ambassadors,  plcnipoientiaries,  agents,  and  consuls,  to  other  realms 
and  dominious,  of  appointing  their  rank,  and  definitively  dictating  their 
instructions,  or  prescribed  rules  of  conduct  and  negociation.(j)  His 
authority  is  undefined  in  declaring  war,  in  accepting  overtures  and 
terms  of  peace,  and  in  forming  all  sorts  of  treaties  with  foreign  pow- 
ers; though  it  has  always  been  usual  or  frequent,  from  earliest  times, 
as  I  have  just  intimated,  and  we  may  partly  collect  from  the  most 
ancient  writs  of  summons  to  parliament,  in  these  grand  and  momen- 
tous concerns,  to  consult  the  sense  of  the  nation  so  assembled,(A:)  that 
august  body  being  the  chief  council  of  our  sovereign,  to  advise  him 
in  the  proper  exertion  of  his  legal  and  undoubted  prerogative,  as  well 
as  to  act  in  legislation. 

Here,  also,  must  be  referred  ihej>ower  of  granting  tettei's  of  marque 
and  reprisal^  of  which  I  shall  more  fully  speak  hereafter,  in  the  lec- 
ture concerning  captures  at  sea.(/)  The  king,  also,  and  he  only, 
can  grant  letters  of  safe-conduct,^m)  by  which  he  licenses  the  subjects 
of  a  hostile  state  to  enter  his  aominions.(n)  In  like  manner  our 
sovereign,  as  supreme  superintendent  for  the  defence  and  commerce 
f  *52  1  ^'^  realm,  has  the  right  of  appointing  the  regular  ports 
^  J  and  havens  on  his  coasts  ;(o)  and  in  the  *same  capacity 

has  the  power  of  erecting  beacons,  light-houses,  and  sea-marks,  as 
well  for  the  general  safety  of  navigation,  as  to  give  a  ready  alarm, 
when  a  hostile  invasion  is  apprehended.(/>)  Lastly,  to  the  same  pre- 
rogative of  power  in  martial  affairs  may  be  referred  the 'king's 
supreme  command  over  fleets  and  armies,  his  disposal  of  offices 
therein,  and  his  direction  and  control  in  the  conduct  of  their  opera- 
tions. To  advise  the  king  in  the  exercise  of  these  his  various  powers 
and  prerogatives,  he  is*  by  law  provided  with  several  councils,  the 
first  and  chief  of  which  is  the  parliament;  the  second  is  the  body  of 
the  peers,  or  so  many  of  them  as  he  chooses  to  assemble ;  (which 

{J)  Sop.  Elena.  Jar.  Lect  if.  p.  lis. 

(Mi  1  Pari.  Hist  276. 300.  Dugd.  Somm.  Temp.  Ed.  III.  ppw  140.  185.  233;  but  M« 
Hallam*s  Middle  Ages,  vol.  iii.  pp.  77.  7a.  ed.  3.. 

(0  Lect  XXXlVTvol.  ii.  341. 

(Ill)  Calviii*^  case,  7  Co,  25,  b.  These  instruments  ought  to  be  enrolled  in  chancery, 
oUierwise,  by  the  statute  39  Henry  Vl.  c.  1,  they  are  vaid.  4  Inst  153.  lb  modern  iioies 
this  is  never  done,  Irat  the  passports  are  obtained  from  the  king*s  ambassadors  abroad,  or 
the  ibruign  office. 

(«)  For  the  subjects  of  a  state  in  league  or  amity,  may  come  without  license.  Calvin's 
case,  7  Co.  31,  b.  Sir  William  DIackstooe,  indeed,  asserts,  (1  eiack.  Comm.  359,)  that 
**  without  saie-oondncts,  by  the  law  of  nations,  no  member  of  one  state  has  a  right  to  in* 
trude  into  another.**  But  Vattel  explodes  such  joalous  and  inhospitable  rigour,  maintaining 
that  **  in  Europe,  (it  b  otherwise  in  China  and  Japan,)  the  access  is  every  where  free  to 
e^QTj  person  who  is  not  an  enemy  to  the  state,  except  in  some  countries  to  vagabonds.  This 
seems  the  general  role.  Prohibitions  to  enter  the  coasts  may  lawfully  be  issued  on  many 
just  occasiofis,  bat  most  be  considered  as  exceptions.**  Vatt  b.  iL  §  100.  123. 133.  See 
auth.  cited  Elem.  Jur.  liv. 

(0)  ^11  V.  Herbert,  3  T.  R.  261.  Tho  liberties  of  the  ports  are  secured  by  Magna  Oiarta, 
c  9.    Incident  to  a  port  are  a  port-mote,  and  port.reeve,.4  Inst  148. 

if)  4  Inst  148. 151, 153.  But  by  stat  8  Eliz.  c  13,  this  branch  of  the  prerogative  is 
placod  in  the  hands  of  the  masterr  and  wardens  of  the  I'rtnity  House.  And  tolb  or' duties, 
called  beaconage,  are  payable  by  custom,  Boston  v.  Jackson,  Bonb.  101,  or  imposed  by  act 
of  parliament,  see  IVinity  House  v.  Sorsbte,  3  T.  R.  76d.  Trinity  House  v.  Clark,  4  MaoW 
&.  Sel.  388,  in  return  lor  the  beocfil  thereby  to  navigaUoo. 
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practice  is  now  disused;  the  Uurd  consists  of  the  judges ;(9)  aud  the 
fourth  is  the  privy  council,  of  which  I  shall  hereafter  make  some  men- 
tion iu  its  judicial  capacity.(r) 

I  shall  now  advert  to  several  particulars  wherein  the  royal  prero- 
gative seems  to  have  varied  in  difierent  ages,  by  which  we  may  form, 
upon  the  whole,  a  general  estimate  of  its  augmentation  or  decrease^ 
First,  then,  it  is  commonly  understood,  that  the  king  cannot  now 
constitute  new  boroughs,  with  a  right  of  sending  members  to  parlia- 
ment ;(s)  nor  can  he  appoint  new  offices  with  *new  fees,  p  ^_  ^ 
to  be  levied  of  the  subject,  nor  new  fees  to  old  offices ;(/)  ^  J 

which  depends  on  the  construction  given  to  a  statute  of  Edward  l.(u) 
Yet,  anciently,  it  seems,  our  kings  exerted  these  powers  without 
restraint.  On  the  other  hand,  it  may  be  doubted,  whether  by  the 
early  constitution  the  king  had  so  very  full  and  unconditional  a  right 
of  increasing  the  numbers  of  the  lords'  house,  by  conferring  new 
peerages,  as  he  manifestly  enioys  at  present.  For,  allowing.that  Mr. 
West  should  be  mistaken  in  the  idea,  which  in  the  form  of  a  question 
he  su^ests  with  diffidence,  but  maintains  with  learning  and  ingenuity, 
namely,  that  the  consent  of  the  peers  was  necessary  to  ihe  admittance 
of  a  new  member  claiming  by  patent,(v)  yet  the  indispensable  requi- 
site o{  ao  earldom  or  baronial  territory*  to  be  provided  for  the  persoo 
to  be  ennobled,  was  in  itself  a  restriction  of  the  royal  will  and  autho- 
rity .(u?)  In  respect  to  judicial  magistracy,  the  kingVpreroeative  is 
xx)nsiderably  abated;  for  anciently  he  exercised  a  power  of  judica- 
ture, which  has  long  been  irrevocably  delegated  to  others  ,{z)  and  he 

(f)  It  tfaoiild  be  fddddt  that  the  formal  ooDtoltations  of  the  judges  with  the  erowD,  have 
beeo  disoon'tiniied  fVom  tlie  oommenoemeDt  of  the  reifD  of  G(»rgo  ill.  See  Co.  Ln.  110, 
a.    Harff.  n.  5.    L.  G.  Suckville**  ca»e,  3  Ed.  341,  and  34:2,  note. 

(r)  LecU  V.  XXXIV.  LVIII. 

(t>  This  ia  aoiveraaliy  admitted,  though  aa  a  principle  of  conatitotiooal  lav,  it  is  of  verr 
reoeot  origin.  Henry  VIIL  aent  wriU  to  Calais,  14  Rvm.  Foed.  467 ;  Willis,  Not.  Pari 
,ToL  iii.  92,  though  no  p|rt  of  the  realm  of  Kngtand.  Calvin*8case,  7  Co.  f^,  a.  And  such 
right  of  sending  writs  to  places  that  had  never  returned  tliem  before,  was  exercised  by  all 
his  successors  to  the  time  of  Charles  II.,  wlio  conferred  that  privilege  on  Newark  ;  which 
right  was  confirmed  on  debate  and  division,  9  Com.  Juoro.  388,  3ti9  ;  and  see  WilL  Not. 
f*rt  Pref.  p.  xziv.  And  Whitelocke,  who  cannot  be  supposed  to  have  had  an  undue  bias 
in  &vour  of  the  prerogative,  argues,  that  it  is  for  the  benefit  of  the  commons  that  the  crown 
should  possess  this  right.  Notes  on  Parliamentary  Writ,  vol.  i.  p.  501.  It  was  prolmbly 
discontinued  from  a  fear  of  exciting  the  jesbusy  of  the  united  kingdoms  by  altering  the 
proportions.  There  is  a  list  of  the  places  returning  members  to  parliament  in  the  time  of 
Hen.  VIIL  6  Pari.  Hist.  4^4,  493,  and  of  the  additions  made  since,  2  Huts.  Prec.  38ti.  As 
to  boroughs  which  have  lost  their  privilege  by  disuse,  Willis,  Not  Pari.  vol.  iii.  81. 

(<}  2  Inst.  533.    See  therefore  st.  22  Geo.  HI.  c.  Ixxxii.  ^  2. 

(a)  De  tallugio  non  conoedeudo,  34  Edw.  I.  st  4,  c.  1. 

(e)  Inquiry  into  tlie  manner  uf  creating  peer«,  63,  &c  He  urges,  first,  that  in  manorial 
oourts-baron,  the  admittance  of  a  new  tenant  required  the  concurrence  of  the  former  feud- 
atories; and  secondly,  tJiut,  in  fact,  patents  of  peer uge  were  passed  in  parliament 

(to)  Selden  acquaints  us  (Tit  Hon.  c.  v.  ^  11,)  that  if  an  earl  were  to  be  made  of  an  earl- 
dom, not  yet  so  known,  then  poMe^sions  were  added  at  thu  creation  to  create  an  earldom 
aW**  And  we  learn  (2  Black.  Comin.  62,)  that  ^  a  certain  number  of  knights*  fees  were 
requisite  to  make  up  a  barony.**  'I*he  number,  as  defined  in  the  old  modus  tcnendi  parlia- 
DMQtum,  is*disputed  by  Selden  who  loaves  the  amount  uncertain.  (Tit  Hon.  c.  v.  §  26.) 
The  better  opinion  is,  as  staled  in  a  work  of  authority  (Cru.  Dign.  c  II.  §  (  xciii.  xcix. 
ciii.  pp.  53.  55^56,  ed.  1623,)  that  there  were  three  ditfcrcnt  endowments  of  earldoms,  I, 
seisin  aud  possession  of  a  whole  county,  with  jura  regalia;  2,  the  third  penny  of  the  profits 
the  county  court ;  3,  or  a  tract  of  land,  to  hold  per  servilium  unius  comitalus. 

(x)  12  Co.  64.  4  Inst  71.  For  evidence  of  the  actual  exorcise  of  the  judicial  functions 
bj  the  king,  see  Palg.  Const  voLi.  048,  649,  650. 
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might  also,  at  least  during  a  considerable  part  of  the  Engliiih  history, 
remove  judges  at  pleasure.     But  now,  by  the  statutes  12  and  13  WilK 

r  *S4  1  ^^'*  ^*  ^*  ^^^  ^  ^®^'  ^^^'  *^«*  "^^^  ^^®  commission  of  the 
«•  ^*  J  superior  judges  in  the  courts  of  common  law  is  made  to 
them  "  quamdiu  se  bene  gesserint  ;"(y)  on  which  ^ood  behaviour,  it 
seems,  the  parliament  only  can  determine,  and  their  odices  do  not 
become  vacant  at  the  demise  of  the  crown.(2)  On  the  other  hand,  in 
ancient  times,  the  ordinary  officers  and  ministers  of  justice,  as  sheriffs 
and  conservators  of  the  peace,  were  elected  by  the  freeholders  of  the 
county.(a)  This  is  an  important  and  convincing  proof  of  the  freedom 
of  the  old  constitution.  But  now,  justices  of  the  peace,  who  have 
succeeded  to  the  conservators  of  old,  but  with  a  large  accession  of 
new  powers,  are  commissioned  by  the  king's  authority,  delegated  to 
his  cnancellor  or  keeper,  or  lords  commissioners  of  the  great  seal;(i) 
and  the  selection  of  proper  persons  to  be  sheriffs  is  reposed  by  the  stat. 
14  Edw.  111.  St.  1»  c.  7,  in  tne  chancellor,  treasurer,  president  of  the 
council,  chief  justices,  and  chief  baron;  but  the  course  is,  that  the 
other  judges  also  attend :  three  for  each  county  are  selected  ;  out  of 
which  three,  one  is  finally  appointed  by  the  king.(c) 

Another  particular,in  which  the  king's  prerogative  has  sufiered  dimi- 
nution, respects  his  rights  of  possession.  Here  the  ancient  doctrioe  was, 
that  no  lenffth  of  time  could  preclude,  or  frustrate  his  demand  BuC 
by  statute  the  crown  is  barred  from  recoverinff  any  estate  or  her&> 
r  «5«i  1  ^i^*'"®'^^  (other  than  liberties  or  franchises,)  where  the 
L  -I  ^title  did  not  first  accrue  within  the  last  sixty  years,  which 

was  the  ultimate  period  before  fixed  as  an  impediment  against  the 
claims  of  a  subject.((f)    \         .       . 

This  may  put  us  upon  inquiring  into  the  iuridicial  remedies  and 
redress,  that  may  be  sought  by  or  from  the  king.  The  law  always 
was,  and  is,  that  the^king  may  sue,  both  in  courts  of  law  and  equity.(0) 
But  the  king  cannot  be  sued  by  his  subjects  by  writ,  for  he  cannot 
issue  a  command  to  himself.(/*)  Yet  Comyns,  ii^  his'  digest,  holds, 
that  before  the  time  of  Edward  the  First,  the  king  might  be  sued  as  a 
common  person,  the  form  being  *•  praecipe  Henrico  regi  AngliaB,"(g) 
for  which  he  cites  many  authorities.  In  one  of  these,  Wilby  decbiTes, 
he  has  formerly  seen  a  writ  in  such  form,  in  lieu  of  which  there  is 
now  (says  he)  given  a  peiilion,  for  (or  in  respect  of)  his  prerogative.(A) 

(y)  SuU  13  &,  13  Will  III.  c  2,  ^  3.  (s)  St  1  Geo.  III.  c.  23,  «  3. 

(a)  2  Init  175.558.  St. 28  Edw.  1.  cS.  11  Edw. (onf.  c.  35. 

Ik)  lo  Uie  50th  ytar  of  Edw.  III.  Uie  ComiiMmK  petitioned  that  jaitioe*  of  the  peace  mif  hi 
be  Bamed  in  efery  oouotj,  by  the  lordu  and  knights  uf  the  reapectivu  county  in  parliament, 
and  sworn  before  the  king*a  coo  noil,  and  0(4  be  removed  without  consent  of  p«rl  lament ;  and 
that  they  might  be  allowed  reaaonable  leea.  ^  But  that  f^reat  prince,  then  sick  and  inSrm, 
and  controlled  by  pernicious  influence,  rejected  the  petition,  his  anawer  being,  that  they 
should  be  named  bijr  him  and  his  continual  council ;  and  as  to  fees,  he  would  consider  of  it;** 
the  latter  words  being  the  form  of  the  royal  negation.  This  was  called,  for  a  long  time 
aAerwards,  the  good  parliament.    1  Part  Hist  343. 

(e)  Fortescue  de  Laodibus,  c.  24.  1  Bl.  Comm.  340,  and  n,  l*hc  lists  there  mentioned, 
iVoni  which  the  slieriffs  are  pricked,  are  supposed  to  be  presented  by  the  grand  jury,  but 
are,  in  (kcU  generally  made  out  bv  the  high  sheriff  or.  under  sheriff  of  the  preceding  year. 

(d)  St  9  Geo.  III.  c.  16.  ^  1. 10.  commonly  called  tl>e  Nullum  tempus  act 

(e)  Rex  T.  Howard,  1  Roll.  Ab.  373.     L.  ^1.  3.    Rex  v.  Gregory,  2  Lev.  83.  3  Inst.  136. 
(/ )  Sadler^s  case,  4  Co.  55.  a.    Yet  Bacon,  in  his  tracts,  talks  of  a  Pmcipe  Jaeobo  Regi, 

probably  referring  to  the  case  citod  in  the  next  note. 
ig)  Com.  Dig.  Action,  c.  I.  1  RolL  R.  290.  arg.       (A)  Year  book  24  Edw.  lU.  55.  b. 
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So  ttiat,  Wboerer  has  a  demand  upon  his  sovereign,  in  matters  pro-, 
perly  cognisable  before  the  tribunals  of  law  or  those  of  equity,  must 
MOW  pray  him  to  do  right  and  justicC)  by  a  petition  addressed  to  him 
in  parli«ment,(t)  or  in  some  other  court,  as  in  cfhancery.(  j) 

♦In  this  comparative  view,  it  is  unnecessary  to  be  very  p  ^-^  -i 
ptrticolar  in  observing  how  highly  the  royal  prerogative  *•  ^ 

was  magnified  in  the  reign  of  Richard  the  Second,  according  to  the 
answers  which  the  judges  then  gave  t<>  questions  propounded  by  that 
prince.(A)  For  these  l^trayers  of  their  trust  were  impeached  in  par- 
Kament  for  what  easily  appears  to  be  a  wilfully  false  inisrepresenta- 
tien  of  our  legal  constituiion:  indeed,  they  afterwards  recanted  their 
opinions,  and  pleaded,  that  they  were  given  under  the  apprehension 
of  threatened  violence.  Thej  were,  notwithstanding,  condemned  to 
deatli,  but  the  lives  of  most  of  them  were  saved  at  the  inierposition 
of  the  bishops.  Sir  Robert  Tresilian,  who  was  obnoxious  on  other 
accounts,  having  been  executed  before  such  interference. 

Thus  we  see,  then,  that  without  the  positive  influence  of  acts  of 
parliament,  tbe  received  notions  of  the  royal  prerogative  have,  in 
diferent  ages,  been  in  some  degree  of  fluctuation. 

The  nnore  important  statutes  for  limiting  the  powers  of  the  crown, 
and  securing  the  Kberties  of  the  subject,  began  to  be  passed  about  the 
middle  of  the  17th  century.  Such  were  the  petition  of  right  and 
other  laws  consented  to  by  Charles  the  First,  and  several  statutes 
enacted  soon  after  the  Revolution.  But,  perhaps,  no  reign  has  in  this 
respect  been  more  beneficial  to  posterity  than  that  of  Charles  the 
Second,  under  which  two  great  accessions  to  liberty  were  made,  the 
abolition  of  the  hardships  of  feudal  tenure,  and  the  habeas  corpus 
act,  which  points  out  the  ready  means  of  releasing  men*s  persons 
from  oppressive  and  unlawful  imprisonment.  Yet  it  seems  something 
of  a  paradox,  which  is  asserted  by  Sir  William  Blackstone,  ^'  that  by 
the  law  as  it  4hen  stood,  the  people  had  as  large  a  portion  of  real 
liberty  as  is  consistent  with  a  state  of  society,"  when,  in  r  ^.-y  i 
the  *same  sentence,  he  admits,  "  that  some  invidious,  nay,  ^  ^ 

danfferous  branches  of  the  prerogative  have  since  been  lopped  ofi*."(/) 

upon  the  whole,  the  legal  prerogative  of  our  kings  seems  to  have 
decreased.  But  the  influence  of  the  crown,  by  various  means,  had 
been  more  than  proportionably  enhanced,  till  some  reductions  and 

(t)  Menrile**  caae,  Mo.  639.  Sadler*!  oaM,  4  Co.  55.  «.  WiiUoD  ▼.  Berkley,  1  Plowd.  241. 
Walsiniphain's  cane,  3  Plowd.  553. 

ij)  Com.  Dig.  Prerof»ti?e,  D.  80.  And  Uiit  is  not  a  matter  of  grwoe  and  Avoar,  bat  ae 
m«eh  ex  debito  jaetitite  an  any  other  prooean  emanating  from  the  orowo.  **  Nor  ia  it  to  b« 
Mid,  that  in  the  method  where  the  apjilication  i«  to  be  made  to  the  peraoo  of  the  king,  the 
Mhjeet  is  precarious,  for  it  is  to  soppow  what  b  not  to  be  auppoaed  in  law.  It  ia  a  auppo- 
•itioii  contrary  to  lUe  principle*  of  the  E^glioh  conatitutioQ,  which  depends  on  the  honour, 
ind  justice  if  tfie  crown.  You  may  as  well  suppose  all  property  p^€e»rtoUl^  beoaui«  iho 
king  may  make  no  judges,  or  adj  >urn  the  term  from  time  to  time.**  Lord  8omera*s  Judg- 
ment in  the  B«inker«'  case,  ad  f)n.  14  How.  Suto  Trials,  p.  105.  And  it  a  petition  in  the 
nature  of  a  writ  of  right  i«  presented  to  the  crown,  and  rejected,  the  party  aggrieved  may 
petition  either  house  of  parliament,  whose  constitutional  du*y  it  will  be  to  inquire  whetlier 
the  crown  was  righUy  advised.  Ld.  Rcdesdale  in  f^e  Marchings  Gardnor  Peerage,  p.  453. 
But  such  a  petition  in  the  f  loose  of  Commons  sliould  be  simply  a  petition  of  inquiry,  unleae 
it  has  the  sanction  of  the  mmisters  of  the  crown. 

ik),  1  FarL  Hist.  432. 435.  3  HaUam's  .Middle  Ages,  pp.  106, 107.  ed.  3.  See  inf.  vol.  iL 
p.  600. 

(/>  4  Bl  Comm.  439,  440. 
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reformations  were  enacted  with  a  regard  at  the  same  time  to  public 
virtue  and  public  economyk(m)  '  ' 

It  is  obvious  to  remark,  that  what  has  been  said  of  a  king  applies 
equally  to  a  queen,  reigning  h  her  own  right,  by  hereditary  descent, 
as  the  two  daughters  of  Henry  the  £ighth.(n) 

But  it  is  proper  to  mention,  that  a  queen  consort  also  is  in  a  par- 
ticular manner  considered  by  the  law.  She  differs  from  other  mar- 
ried women  in  these  points,  that  she  may  take  lands  by  grant  from 
the  king,(o)  or  from  any  other  person  ;(p)  and  may  create  estate8(9) 
and  execute  a  bond  or  other  specialty,(r)  without  her  husband's  join- 
ing to  effectuate  the  conveyance  or  security:  she* may  also  sue,  and 
be  sued,  without  the  king.(5)  For  the  queen  consort  is  an  exempt 
person  by  the  common  law ;  and  her  agency  is  not,  like  that  of  other 
married  women,  invalidated  and  render^  of  no  effect.(0  The  queeo, 
also,  and  the  Prince  of  Wales,  after  a  certain  age,  have  usually  an 
established  household,  and  their  respective  officers  of  state,  with  con- 
siderable rank  and  privileges.  As  to  the  queen  consort's  revenue, 
f  ♦58  1  ^^"^^  aurum  reginflB,(v)  the  nature  of  it  is  explained  by 
•-  J  Lord  *Fortescue  in  his  reports,(v)  who  also  very  fully 

recites  the  opinion  of  the  judges,  touching  the  education  of  the  Prince 
of  Wales's  children;  the  care  and  management  whereof  was  deter- 
mined, on  principles  of  public  expedience,  and  by  a  majority  of  ten 
6ul  of  the  twelve,  to  belong  to  the  king.(w?)  The  marringes  of  the 
royal  family  are  put  under  some  restraints  by  a  statute  of  the  present 
reign  ;(x)  and  those  who  shall  solemnise  or  assist  at  the  celebration  of 
any  Buch  marriage  without  the  consent  required  by  that  act,  incur 
very  grievous  penalties. (^) 

I  shall  here  conclude  my  observations  on  this  very  extensive  and 
important  title,  which,  very  properly,  occupies  such  a  considerable 
space  in  Sir  William  Blackstone's Commentaries.  And,  having  now 
considered  the  legislative  and  executive  authority,  as  ^stablished  in 
this  country,  1  shall  next  proceed  to  the  discussion  of  judicial  power, 
as  distributed  to  our  several  courts  of  justice.  This  will  employ  our 
attention  in  the  five  next  lectures,  in  the  first  of  which  1  shall  take  a 
view  of  those  ordinary  jurisdictions,  which  proceed  by  the  general 
laws  of  the  land. 

(m)  St  22  Geo.  III.  c  82.  The  vapprenion  uf  divers  offices  i«  enacted,  and  Uiat  if  Uiej 
■hould  be  revived,  tliey  idiall  be  deemed  new  offices,  §  i,  12,  suiira,&&  Tliis  act  was  penned, 
and  tntrodooed  into  the  hounc,  by  Edmuud  Barlce. 

(ir)  St.  1  Mar.  seaa.  3.  o.  1.  (o)  3  Roll.  Ab.  213.  pL  3,  4,  5. 

ip)  2  Roll  Ab.  213.  pi.  2.  (9)  2  Roll.  Ab.  213.  pi.  7. 

(r)  2  RoU.  Ab.  213.  pi.  9.        (•)  Co.  Ln.  133.  a.  Floyd*8  case,  2  UolL  Ab.  213.    B.  pi  1. 

(0  By  »U  3ii  A  40  Geo.  III.  c  88,  §  9,  the  queen  consort  of  theac  realuts  is  enabled, 
during  the  joint  lives  of  herself  and  tlie  king,  to  disixwo  of  her  real  estate  by  deed  or  will. 

(V)  12  Co.  21.  Blount  Gloss,  v.  Queen  Gold.  2  KoU.  Ab.213.C. 
-  {V)  Fort  3:)8.    tSee  a  tract  of  Prynne  on  the  same  subject 

(to)  Fort  401.    See  Co.  Ln.  110,  a.  n.  5. 

(x)  St  12  Gea  IIL  c.  11.  7'he  act  extends  to  all  tlie  lineal  descendanU  of  Geo.  II., 
witli  the  exception  oi  tliC  dcscendunts  of  princesses  marrying  into  foreign  faioilica. 

iy)  By  sect  3,  tliey  are  made  liable  to  a  prcmuiiire.  But  there  have,  it  is  believed,  been 
no  convictions  under  tiie  act 
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LECTURE  IV. 

OF  OOURTSy  WHOSE  PROCEEDIirGS  ARE  REGULATED  B7  THE  GENERAL   LAW 

or  THE  LAlfO. 

I  WOW  eoter  upon  a  part  of  this  course  of  lectures  which  wears  a 
eoxnpiexioD  to  attract  and  enfi;age  the  attention  of  students  addicted 
to  the  profession  of  the  law,  the  consideration  of  those  seats  and  tri- 
buoalsy  •where  the  ordinary  powers  of  judicature  are  r  ^gg  -i 
placed  by  the  constitution.    It  was  observed,  in  the  last  ^  -I 

lectore,  that  our  kings  have  l^g  ceased  personally  to  execute  judicial 
magiatracy ;  and  that  the  stated  jurisdictions  of  the  superior  courts 
cannot  be  altered  by  less  authority  than  that  of  parliament.  In  my 
dementary  discourse  on  the  several  species  of  magistracy,  it  is 
remarkedf  that  to  execute  and  interpret  laws  are  offices  essentially 
di8ttDct;(a)  they  require  different  qualifications  and  habits  of  the 
fmod»  aiMi  are  incapable  of  being  centred  in  the  same  hands,  without 
manifest  danger  and  inconvenience.  Judicial  magistracy,  therefore, 
is,  in  England,  very  properly,  a  separate  political  power ;  and  is  dis- 
tributed to  a  great  variety  of  jurisdictions.  We  shall  begin  with 
those  that  proceed  by  the  general  law  of  the  land ;  and,  in  treating 
of  these,  shall  gradually  ascend  from  courts  of  the  lowest  class  to 
Ibose  of  the  highest  dignity. 

it  may  be  proper  to  premise,  that,  of  these  courts  for  the  adminis- 
tration of  the  general  law,  the  king  may,  by  his  prerogative,  consti- 
tute what  number,  and  in  what  places,  he  pleases.  So,  also,  he  may 
issue  special  commissions  for  doing  justice  in  extraordinary  cases, 
Fequiring  speedy  remedy  and  animadver8ion.(A)  But  he  cannot  erect 
new  jurisdictions,  to  proceed  by  the  Roman  civil  law,(c)  or  other  rule 
difierent  from  the  general  laws  of  the  land,((/)  nor  a  new  court  of  chan- 
cery.(e)  Neither  can  he  grant  judicial  commissions,  which  vary  from 
tlie  forms  established  by  the  cornmon  law,  or  by  act  of  parliament.(  /) 

We  must  here,  also,  take  notice  of  a  wide  distinction,  by  which  all 
courts,  judging  and  determining  according  to  the  general  laws  of  iho 
land,  are  divided  into  courts  of  record,  and  such  as  are  not  of  record. 
In  the  former,  *the  proceedings  are  written  on  parchment  ^  ^-^^  -. 
and  enrolled ;  and  to  these  a  power  of  settling  reasonable  ^  •> 

fines  is  so  peculiarly  applicable,  that  a  grant  of  such  authority  con- 
stitutes the  jurisdiction  invested  with  it,  a  court  of  record.(^)  For, 
courts  of  record  only  (except  it  be  for  a  contempt  commiited  in  view 
of  the  jurisdiction)  can  fine.  It  is  also  incidental  to  these  courts,  that 
their  proceedings  are  triable  only  by  inspection  of  the  record,  as  to  the 

(a)  Elem.  Jar.  lect.  III.  p.  zliz.  III. 

{6)  SUL  Westm.  2.    13  ^.  I.  »t.  ].  c.  29,  § 2.    4  Inst.  163.    FiU.  N.  B.  113. 

(e)  2  Rolf.  Al>.  164.  pi.  a    Jenk.  117.  c.  3?. 

(d)  Goy  ▼.Sed^icke,  2  Roll.  Ab.  164.  pi.  10. 

(e)  Fiflber  ▼.  Fatten,  1  Vent  157.    2  Let.  24.    Derby's  case,  12  Co.  114,  point  3. 
(/)  4  Inst  163. 200.    2  Inst  478. 

{£)  Groenvelt  ?.  BarweU,  1  Ld.  Raym.  467.    Rex.  v.  Flower,  8  T.  R.  323,  324. 

October,  1842.— K 
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fact  of  their  having  existed»(A)  and  are  removable  by  writ  of  error 
after,  or  certiorari  tefore,  ju^gnwnt;  wi  that  they  have  a  power  to 
protect  at^d  discharge  suitors  and  witnesses  from  arrests  in  going  to 
and  returning  from  the^e  trihuna]s.(t)  By  the  statute  of  Glouce8ter,(;) 
the  superior  courts  cannot  hold  pleas  under  the  value  of  forty  shil- 
lings, except  trespass  vi  et  armis,  and  cases  in  some  measure  con- 
cerning lands,  as  for  detinue  of  charters  and  title-deeds.  On  the 
other  hand,  inferior  courts,  not  of  record,  cannot  hoW  pleas  for  tres- 
pass vi  et  armis,  because  they  cannot  assess  a  flne.(Ar)  Neither  can 
they,  in  general,  entertain  suits  above  the  value  of  forty  shillings, 
except  actions  of  replevin ;  and  that  is  an  authority  residing  in  the 
sherifTs  court,  by  virtue  of  a  statute  as  ancient  as  the  fifty-second 
year  of  Henry  the  Third.{/)  The  proceedings  in  courts,  not  of 
record,  may  be  tried,  as  to  the  truth  of  their  existence,  or  having 
actually  been  had  by  a  jury,  like  other  matters  of  fact,  and  not  by 
mere  inspection ;  and  they  are  removable  by  writ  of  false  judgment 
(not  of  error,  or  certiorari,)  in  order  that  any  illegality  and  injustice 
may  be  examined  and  redressed  before  a  superior  jurisdiction.(m) 
These  are  the  principal  distinctions  between  courts  of  record  and 
those  not  of  record. 

t^,  1  *One  requisite  seems  common  to  all  courts;  nannely, 
^  that  they  ought  to  have  a  seal  or  signature,  whereby  to 
authenticate  their  proceedings.(n) 

In  the  progress  of  the  present  inquiry,  confined  solely  to  courts 
governed  by  the  general  law  of  the  land,  I  shall  take  notice  which  of 
Siem  have  a  civil  or  criminal  jurisdiction,  or  both  the  one  and  the 
other. 

The  two  most  subaltern  courts  are  those  incident  to  every  fair  or 
market:  one  of  civil  jurisdiction,  for  redress  in  the  way  of  action, 
which  is  a  court  of  record,  and  called  the  Court  of  Pipowders,  where 
the  lord  of  the  franchise,  or  his  steward,  is  the  judge  ;(o)  the  other  has 
criminal  authority  for  punishing  offences,  as  by  breaking  false  weights 
and  measures,  and  is  called  the  Court  of  the  Clerk  of  the  Market.(;r) 
No  great  use  is  now  made  of  either  of  these  tribunals ;  but  they 
deserve  some  notice,  as  manifesting  the  attention  of  our  ancient  law- 
givers, in  administering  such  easy  and  prompt  means  of  juridical 
redress. 

From  these, 'which  are  incident  to  fairs  and  markets,  we  may  rise 
to  such  courts  as  appertain  to  more  important  and  extensive  franchtseS| 
as  manors  aYid  hundreds.  The  lord  of  every  manor  is  emitlcd,  by 
himself  or  his  steward,  to  hold  a  court  bai:on,  having  a  civil  jurisitlic- 
tion,  but  not  of  record.  Courts  baron  are  of  two  sorts,  the  court  baron, 
properly  so  called,  and  the  customary  court,  which  cannot  be  better 
explained  than  in  the  words  of  Sir  William  Blackstone  ;{q)  and  who 
observes,  among  other  points,  that  the  hundred  court  is  only  a  larger 

(A)  Co.  Ln.  117.  b.  260.  a.  Groenvelt  v.  Durwell,  1  Salk.  14f,  263.    Cftrth.  494.  WaUcer 
T.  Wilier,  1  Dou^.  5.    Thellu88on  v.  Shedden,  2  New  R.  229. 
(t)  Gierke  v.  MoUueaz,  1  Lev.  159.    Meekins  v.  Smith,  1  H.  Bl,  636.    S  BI.  Comm.  289. 
U)  6  Ed.  1.  c.  8.    2.  In8i.  311.    Tubb  v.  Woodward.  6  T.4L  175. 
ik)  Lambert  v  Thurston,  Garth.  8.  {I)  St.  of  Marleber^e  or  Marboroagh,  c.21. 

(m)  Co.  Ln.  117.  b.  Ua  a.  (n)  4  Init  200.    Gilb.  £▼.  ll. 

(o)  4  Inst  272.    Kitchia*s  JariBdiction  ofCoarls  Leet,  p.  195,  ed.  1651. 
(i>)  4  Inst  273.  {q)  3  Bi  Comm.  33.35.    Kitehin,  p.  6,  c4. 1651. 
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court  barm),  rs  hokkn  Fot-  a  laiver  df8trrct.(r)  Within  manors  and 
hundreds  there  it  also  a  court  of  record,  having  criminal  jurisdiciion^ 
called  the  leet,  or  view  of  frankpledge.  This,  Sir  William  Blackstono 
wBLjSf  is  to  be  holden  once  a  year,  and  not  oftener.(^)  However,  it 
certainly  may  be  hoWen  ofiener  •by  prescription  ;(0  r  ^q^  -i 
thoogh,  indeed,  according  to  Sir  Henry  Spelman«  it  is,  in    ^  ^ 

such  case,  calkid  the  residue  of  the  leet.(it)  Of  this  court  the  steward 
is  the  judge;  but  it  is  unnecessary  to  dwell  on  its  jurisdiction,  consi** 
dering  how  low  it  hath  declined  in  practioew 

After  these,  1  am  to  mention  courts  holden  before  the  officers  of 
counties:  as,  first,  coroners;  apoondly,  sheriffs;  and,  thirdly, justices 
of  the  ^ace. 

1.  Coroners  are  anoient  officers  by  the  common  law,  so  called, 
because  they  deal  chiefly  with  pleas  of  the  crown,  or  criminal  matters ; 
aod  were,  of  old  time^  the  principal  conservators  of  the  peace,  and 
invested  with  consideraUQ  dignity.  There  ought  to  be  a  certain 
number  of  them  in  every  county ;  in  some,  more,  in  others,  fewer, 
according  as  the  usage  hath  been*  They  are  chosen  by  the  county ; 
and  this  is  the  reason  why  their  authority  wos  not  determined  by  the 
demise  of  the  crown,  like  that  of  other  judicial  magistrates  in  general, 
acting  by  the  king's  commission  only,  till  the  contrary  was  enacted 
by  the  statute,  1  Geo.  III.  c  98.  Ttoir  office  and  duty  are  enlarged 
tipoQ  in  a  very  ancient  act  of  parliament ;(»)  which,  being  wholl/ 
dtreetory,  and  in  affirmance  of  the  common  law,  doth  neither  restrain 
the. coroner  from  any  branch  of  his  power,  nor  excuse  him  from  tb^ 
execution  of  any  part  of  his  duty  not  meiAioned  therein,  aad  which 
was  incident  to  bis  office  before  the  passing  of  that  statute.(tD)  Tliik 
is  the  more  deserving  of  aiicotion,  becanse  the  same  rule  of  coostruCo 
lion  may  be  of  use  oa  other  oooasiona.  The  court  of  the  coroner  it 
of  record,  and  (as  we  have  jiMt  seen)  of  criminal  jurisdiction.  He  is 
judicially  to  inquire  concerning  the  manner  of  any  person's  death, 
who  dies  in  prison,  or  suddenly,  or  wherever  any  violence  is  suspected 
t#  have  been  U6ed(;c)  This  inquiry  is  made  by  the  oaths  of  a  jury, 
and  mper  wum  corpani*{y)  Care  *mu6t  be  taken  for  r  ^o  f 
the  prosecution  of  culprits  found  guilty  by  such  prelimi-  ^  ^ 
nary  verdicts^  and  for  securing  the  forfeitures,  which  may  in  any  case 
have  incurred. 

2,  The  sheriff  of  every  county  is^  by  law,  empowered  and  required 
to  hold  two  courts;  one  of  criminal  the  other  of  civil  jurisdiction* 

The  former  is  a  court  of  record,  called  the  sheriff's  tourn,  or 
eheriff's  leet;(7.)  the  other  is  called  the  county  court,  and  is  not  of 
record.(ii) 

By  the  common  law,  every  sheriff  ought  to  make  his  tourn  of  cir- 
ci2it  throughout  every  hundred  in  his  county  twice  in  the  year,  in  order 
to  hold  a  court  in  every  such  hundred,  for  the  reformation  of  common 

grievances  or  nuisances,  and  for  the  preservation  of  the  peace  and  of 

. 

(r)  3  Bl.  Comm.  34.  («)  4  B1.  Coram.  273.    But  see  KitchiD,  p.  14. 

(t)  M af  na  Charta,  c  35.    Grietley's  caae,  8  Co.  38  a.    2  Hawk.  P.  C.  56. 

(tf)  GloM.  voce  Leta.  (o)  St  De  ofBcio  Coronatoris,  4  £dw.  I.  ft  2. 

{»)  2  Hawk.  47.  (*)  2  Hawk.  P.  C.  47. 

(y)  2  Hawk.  P.  C.  c.  ix.  §  23.    Rex  t.  Ferraod,  3  Barn.  &  Aid.  260. 

{z)  2  loat.  72,    4  Inst  26(t  (a)  JenUemui^i  C.  6  Co.  12. 
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good  government  ;(&)  for  which  purpose,  all  the  inhabitants,  being 
above  the  age  of  twelve  years,  and  not  specially  privileged,(c)  are 
bound  to  attend.  This  court  hath  an  extensive  jurisdiction  over 
crimes:  in  regard  to  which  the  principal  distinction  is  this,  that  it  can 
take  cognisance  of  treasons  and  felonies  only  as  they  stand  at  common 
law,  and  not  as  they  are  made  such  by  statute ;  but,  if  an  offence, 
which  is  a  trespass  at  common  law,  be  made  felony  by  statute,  it 
seems  to  be  indictable  in  this  court  as  such  trespass  ;{d)  and  so  are 
all  annoyances  to  the  common  detriment  of  the  king's  «ubjects,  at 
least  if  they  are  of  a  public  nature,  and  not  made  punishable  merely 
by  act  of  parliament.  But  it  would  bp  losing  time  to  be  more  parti- 
cular  in  treating  of  this  court,  which  is  almost  become  obsolete. 

The  other  court  of  the  sheriff  (which  is  called  the  county  court,  is 
not  of  record,  and  hath  a  jurisdiction  merely  civil)  is  to  be  hotden 
once  in  every  lunar  month.  This  is  the  seat  of  all  county  elections. 
When  it  meets  for  the  choice  of  knights  of  the  shire,  by  stat.  7  &  8 

f  *64  1  ^'"'  '^'*  ^*  ^^'  ^  ^*  ^'  ^^  ^^^^  ^  holden  at  the  *most 
*•  -I    public  and  usual  place  for  forty  years  last  past,(e)  and 

eannot  be  adjourned  elsewhere  without  the  consent  of  the  candidates* 
The  county  court  hath  also  a  considerable  share  of  jurisdiction  in 
civil  suits,  especially  in  real  actions.  But  its  business  and  importance 
have  been,  even  for  several  centuries,  depressed  by  a  great  variety  of 
co-operating  occurrences,  and  it  retains  few  causes,  except  those  of 
replevin,  which,  as  was  before  intimated^  are  frequently  commenced 
here,  and  almost  as  frequentlv  removed  into  a  superior  judicature. 

d.  I  come  now  to  speak  of  judicial  officers  of  cdunties,  whose  func- 
tion is  familiarised  to  daily  observation,  namely,  justices  of  the  peace, 
the  successors  of  the  ancient  conservators  of  the  peace.  The  latter 
became  such,  for  the  most  part,  by  the  election  of  the  freeholders  of 
the  county ;(/)  but  might  also  have  their  authority  by  virtue  of  cer- 
tain offices,  by  tenure,  or  by  pre8cription.(^)  The  first  mention  of 
justices  of  the  peace  is  in  the  title  of  the  stat.  1  £dw.  III.  st.  2,  c.  10: 
by  stat.  2  Edw.  111.  c.  6,  their  power  is  understood  to  be  enlarged; 
and,  two  years  afterwards,  by  stat.  4  Edw.  III.  c.  2,  they  are  expressly 
warranted  to  take  indictments ;  but,  as  it  seems,  not  to  try  the  persons 
indicted.  However,  from  this  period  their  jurisdiction  hath  gradually 
increased ;  and,  by  occasional  statutes,  been  extended  to  a  great 
variety  of  new  objects.  A  general  idea  of  their  duty  and  office  may 
be  collected  by  perusing  the  form  of  their  commission,  and  their  oath; 
which  are  among  Dr.  Bum's  useful  compilations  on  this  subject. 
•  The  necessary  qualification,  in  respect  to  estate,  to  ermble  justices 
to  act,  which,  by  the  stat.  18  Hen.  YI.  c.  11,  was  20/.  a  year,  is  now 
raised  to  lOOi.  a  year,  clear  of  incumbrances,  in  possession,  or  an 
immediate  reversion  or  remainder  of  the  clear  yearly  vi^lue  of  300/. 
Thi^  qualification  may  be  either  freehold  or  copyhold,  and,  if  in  pos- 
r  «65  1  ^^^'^'^^  ^^y  ^  either  of  inheritance,  or  for  life,  *or  .m 
I-  -I    term  of  years  determinable  on  lives  failing,  or  originally 

(b)  9  Hawk.  P.O.  55. 

(c)  Lords  spiritaal  and  temporal  are  excused  bj  etatate  of  Marleberire,  2  Hen.  III.  c.  10. 
id)  3  Hawk.  P.  C.  66, 67. 

(e)  The  coanties  divided  by  stat.  S  &  3  Will.  IV.  c.  64,  have  placet  appointed  by  that  act, 
at  which  the  coorla  for  cloction  of  knights  of  the  shire  for  each  division  shall  be  holden. 
(/)3In^55d.  (^)3Hawk.F.C.32,33.  ^ 
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created  for  twenty^^ne  years  or  morot  abd  may  He  in  any  part  of 
Ef^laod  or  Wale8.(/r) 

Buih  the  appointment  and  dismission  of  justices  are  in  the  power 
of  the  king,  who  exercises  it  by  his  chancellor  or  keeper,  or  commis^ 
sioners  of  the  great  seal. 

Every  justice  of  the  peace*  acting  solely  by  himself  (as  he  is 
empowered  to  do  in  many  cases  by  acts  pf  parliament,  by  way  of 
summary  conviction  and  the  like,)  is  a  judge  of  record,  and  the  pro* 
ceedings  before  him  are,  accordingly,  removable  by  certiorari. 

But  the  higher  points  of  his  jurisdiction  are  discharged  in  the  court 
of  sessions ;  which,  if  it  be  appointed  for  esecuting  a  particular  part 
of  the  duty  and  authority  ot  these  magistrates,  is  called  a  special 
session ;  if  it  be  not  so  restrained,  it  is  styled  a  general  session.  Of 
the  latter  sort  are  tlie  four  quarter  sessions,  the  periodical  seasons  of 
holding  which  are  prescribed  by  the  stat.  2  Hen.  V.  c  4.(i)  This 
court,  as  well  as  the  whole  power  of  justices  of  the  peace,  is  chiefly 
conversant  about  the  punishment  and  suppression  of  offences,  and 
extends  over  crimes,  with  very  few  exceptions.  But  forgery  and 
perjury,  considered  as  they  stand  at  common  law,  are  not  indictable 
before  these  judicial  magistrates  ;{j)  for  their  authority,  as  a  jurisdic* 
tion  created  by  act  of  parliament,  within  the  time  of  legal  memory, 
(that  is,  since  the  commencement  of  the  reign  of  Richard  the  Fir8t,)(Ar) 
must  be  rigorously  construed ;  and  they  were  instituted  principally  to 
restrain  and  punish  actual  ^violence  and  tumultuous  force,  p  ^^^  1 
not  sinister  and  fraudulent  dealings.  I-  -* 

Justices  of  the  peace,  not  long  after  their  institution,  were  intrusted 
with  a  power  of  coercion  over  vagrants.(/)  This  authority  hath  in  later 
times  made  it  expedient,  that  they  should  be  the  judges  of  the  last  legal 
Settlement  of  the  poor;  of  which  system  of  law  I  shall  give  some  account 
at  the  end  of  my  lecture  concerning  officers  of  parishes  and  townships. 
At  present  we  may  observe,  that  when  to  this  effect  an  order  has  been 
made  by  two  justices  of  the  peace,  determining  that  a  pauper  is  legally 
settled  in  a  particular  parish  or  hamlet,  the  inhabitants  thereof,  if  they 
are  dissatished  with  the  decision,  may  brina  the  cause  to  a  full  hear-' 
iog  on  both  sides  (the  former  being  generally  ex  parte  only,)  by  way 
of  appeal,  at  the  quarter  sessions  holden  for  that  county  in  which  the 
pUoe  lies,  from  whence  such  pauper  was  removed.  The  adjudica- 
tions relating  to  the  settlement  of  the  poor  have,  for  the  last  centuryi 
greatly  contributed  to  fill  our  modern  books  of  reports :  such  various 
Bomotents  and  glosses  have  been  put  upon  a  few  statutes,  which  ar^ 
apparently  of  very  clear  and  obvious  signification.    This  jurisdic* 

(A)  5  GeoL  IL  c  18,  mdMiidod  bj  7  Qttk  II.  o.  10,  ^  8, 18  Geo.  III.  0.  90.  TheM  stetnte* 
do  not  extend  to  Any  city  or  town,  being  «  ouiinty,  or  any  place  having  jualicce  of  peace  by 
oommisikioo,  charter,  or  otherwise*  Heads  of  ooilcgeK,  in  the  two  oaiveraitiea)  are  also 
ezK^epted. 

(t>  New  bj  fUt  1  WUl.  IV.  e.  70,  i  35. 

(i)  fL  Y.  Yarriogtoo,  I  Sdlk.  4U6.  Rex  ▼.  BainUm,  1  Str.  1088.  3  Hawk.  P.  C.  c.  TiiU 
i  3d.  Bat,  in  iUiddkMOx,  the  eessiont,  under  a  commission  of  oyer  and  terminer,  may  try 
perjary.    Rex  ▼.  Atkinson,  i  Sau.  34i)  a.  n.    Crown  Gir.  Comp.  410,  ed.  1820. 

(k)  See  Chapman  v.  S#iith,  2  Vee.  511,  but  the  law  is  now  altered ;  and,  in  miost  coses, 
prescription  is  acquired  by  a  certain  number  of  year/  enjoyment  of  the  right ;  but«  in  this 
particular*  the  law  seems  not  to  be  altered  by  stot  2  &  3  Will.  IV.  c.  71. 
(0  Slat.  7  Rich.  II.  c  5. 
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tion  is  rather  of  the  civil  than  criminal  kind,  as  it  affects  the  property 
and  substance  of  the  inhabitants  of  the  litigant  parishes,  bj  relieving 
the  one,  and  charging  the  other  with  the  burden  of  n>aintaining  the 
paiiper  whose  settlement  is  in  dispute. 

As  to  the  jurisdiction  of  the  sessions  over  its  own  members,  the 
justices  cannot  amerce  each  other  for  non-attendance,  or  for  contemp- 
tuous behaviour  to  the  court,(m)  it  being  more  reasonable  to  refer  the 
punishment  of  persons  placed  in  a  judicial  office,  in  relation  to  their 
conduct  therein,  to  other  judges  of  a  superior  station. 

We  have  before  observed,  that  each  justice  of  the  peace,  acting 
separately,  is  a  judge  of  record ;  a  fortiori,  therefore,  when  they  meet 
at  sessions,  their  court  bears  that  distinction. 

r  ^^^  -1  *Next  in  order,  I  am  to  mention  those  courts  which 
I-  -I  are  holden  twice  in  a  year  under  the  name  of  assizes ; 

for  which  purposes  England  is  divided  into  six  circuits  or  districts, 
excluding  London  and  Middlesex,  where  civil  and  criminal  justice  is 
more  frequently  administered.  This  distribution  was  made  in  the 
year  1 176,  at  a,  general  council  of  the  realm  ;  at  which,  according  to 
an  old  historian,  there  were  present  not  only  the  king,  prelates,  and 
nobles,  but  knights  and  others  holding  their  lands  immediately  of  the 
8overeign.(n)  The  number  of  these  districts  remains  the  same;  but 
some  alterations  have  been  made  as  to  the  counties  respectively  inclu- 
ded in  ihem.{o)  At  the  origin  of  this  institution  three  justices,  itinerant 
or  in  eyre,  were  appointed  for  each  circuit  ;(p)  to  whom  have  s^c- 
ceeded  our  modern  justices  of  assize,  fitting  by  virtue  of  five  several 
commissions.  Three  of  these  (namely,  the  commission  of  the  peace, 
of  oyer  and  terminer,  and  of  gaol  delivery)  give  them  a  power  of  try- 
ing all  crimes  and  misdemeanors  committed  within  the  several  coun- 
ties respectively.  It  seems  that  the  same  persons,  being  entrusted 
with  these  distinct  commissions,  may  proceed  by  one,  where  they 
bave  no  jurisdiction  by  another,  and  may  execute  them  at  the  same 
ume.lq)  For  it  is  said  that  the  commission  of  oyer  and  terpf)iiier 
does  not  extend  to  indictments  taken  before  other  justices ;  and  that 
of  gaol  delivery  is  confined  to  persons  in  actual  castody.(r)  The 
other  two  commissions  are  those  of  assize  and  nisi  prius,(s)  which 
eonvey  chiefly  a  civil  jurisdiction,  and  give  these  justices  anthoriiy 
to  try  such  issues  of  fact  as  are  joined  between  the  parties,  io  actions 
r  *6S  1  commenced  in  the  superior  courts  at  Westminster :  *for 
V  -I  the  records  are  made  up  in  those  courts,  and  then  conia 

down  to  be  tried  in  the  proper  county  before  these  modern  itiaer- 
tint  justices;  after  which  they  are  returned  back  to  the  higlierjurisdic* 
tion,  with  the  verdict  of  the  jury,  r>r  the  purpose  of  entering  up  judg- 
ment and  carrying  that  judgment  into  execution.  The  justices  of 
assize  and  of  nisiprius  have,  as  such,  besides  their  civil  jurisdictiony 
authority  in  certain  criminal  matters  by  virtue  of  several  statutes.(/) 

(ffi)  2  Hawk.  P.  C.  41.  (n)  Willc.  Le(r-  AnffloSax.  339,  330. 

•  <0)  Tho«  SuflfiHdghtre  anciently  formed  a  part  of  the  nudland,  and  Oxfbrdahiro  of  the 
hoaio  circait.  The  subjuoi  ia  i'ulljr  in?ealigated  in  the  fir^t  Report  of  the  Cominiasionera  oa 
Common  Law.  (p)  Wilk.  Lee*  Anglo^x.  330. 

(if)  2  Hawk.  P.  C.  20.  (r)  9  Hawk.  P.  O.  Sl  25. 

(a)  By  the  like  commiasion  of  aaaize,  the  Chief  Juttioee  of  the  King'*  Bench  and  Com- 
mon Pieoa,  and  the  Chief  tkron  of  the  Exchequer,  or  one  of  the  puianejudgea  of  thOM 
cooria,  ait  for  trial  of  eaasea  in  London  and  JMtiUUlcscx,  both  in  and  out  of  term. 

C^;  i  Hawk.  P.  C.  28.  3L 
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The  persons  to  whom  these  commissions  are  delegated,  are  the 
twelve  judges;  and  serjeanis-at-law,  or  other  barristers  ofeminencey 
to  supply. occasional  absences.  For  the  ancient  statutes,  which  for* 
bid  the  issuing  of  oyers  and  terminers,  except  to  justices  of  the  onQ 
bench  or  the  other,  or  to  those  in  eyre,  are  restrained,  by  Serjeant 
Hawkins's  judicious  interpretation,  to  moan  special  commissions  only 
granted  at  the  complaint  of  particular  persons,(t<)  which  practice 
bath  long  been  obsolete.  The  courts  holden  before  our  present  itiner- 
ant justices,  exercising  their  civil  and  criminal  jurisdiction,  are  of 
record ;  and  they  have  not  (like  most  of  the  antique  tribunals  before 
ipoken  of)  abated  in  their  consequence  and  splendour  from  their  first 
iasiitutioD. 

It  is  easy  to  observe  the  beneficial  effects  of  this  mode  of  administer- 
ing jusiice  in  many  respects,  aild  particularly  in  preserving  through- 
out the  realm  a  general  uniformity  in  the  law. 

The  courts  last  mentioned  communicating,  as  we  have  seen,  with 
those  of  Westminster  Hall,  lead  us  by  an  easy  transition  to  the  supe- 
rior tribunals.  Authors  seem  agreed,  that  in  the  Norman  reigns  the 
supreme  powers  of  judicature  resided  in  the  aula  regis,  where  justice 
was  administered  by  the  sovereign,  or  in  his  presence  or  palace,  and 
by  the  great  officers  of  state,  and  the  prelates,  earls,  and  nobles  of  the 
reahn.  The  dissolution  of  this  great  court  seems  to  have  been  ratlier 
gradual  than  sudden.  Other  judicatures  successively  ^  ^_  ^ 
^branched  from  it.     Although  the  House  of  I^ords  were  ^  J 

for  a  long  period  solicited  by  petitioners  to  exercise  an  original  juris- 
diction over  causes,  they  uniformly  remanded  the  suitors  lo  the  then 
newly  separated  inferior  tribunals,  reserving  to  themselves,  when 
appealed  to,  their  present  right  of  final  determination.  When  this 
systenaaiic  change,  therefore,  began  to  take  place,  the  King's  Bench 
was  founded  out  of  the  criminal  authority  of  the  aula  regis :  its  power 
)Q  civil  actions  between  party  and  party  gave  origin  to  the  Common 
Pfeas;  andmattersof  revenuebecametheproviuceol  the  Exchequer ;(x) 
ail  of  which  tribunals  so  founded  and  erected,  have  for  many  ages 
exceeded  the  limits  of  their  first  institutions. 

1.  In  the  Exchequer  .all  personal  actions  may  be  brought,  and  suits 
10  equity  commenced,  the  plainiifi'  in  both  (fictitiously  for  the  roost 
part)  alleging  himself  to  be  the  king's  debtor  in  order  to  give  this 
court  a  rightof  entertaining  the  cause.(y)  The  nature  of  equitable  juris* 
dictioOf  as  adopted  in  England,  I  shall  consider  in  a  future  lecture :  at 
present  observing,  that,  when  this  court  sits  in  that  capacity  and 
character,  the  chancellor  of  the  Exchequer  has  a  voice  though  he 
rarely  exerts  it,  in  giving  judgment ;{%)  and  that  from  its  decrees  an 
appeal  lies  immediately  to  the  House  of  Lords.    The  Exchequer* 

(«)  SHawk.P.C.23,93. 

(X)  But,  probttbljr,  earliur  than  the  separation  of  tho  two  other  judicaturei.  Mad.  Hiat. 
£xch.  c  iv.  p.  1U5. 

(y)  6ut  see,  at  to  commencement  of  personal  actions  in  the  Ej^ckcquer,  at  the  present 
time,  sUt  3  Will.  4,  c.  39,  ^  1,  and  schedule,  Mo.  i. 

(s)  The  lust  case  in  whic^n  from  the  bdroua  being  equallv  divided  in  opinion,  the  chan- 
cellor was  required  to  aft  in  judgment,  was  that  of  Nof^h  v.  East  Jndia  Company, 
Mich.  T.  1735,  when  Sir  Robert  W^pole  was  chancellor,  whose  decision,  upon  a  question 
o/grcat  doubt  and  difficulty,  u  said  to  ha?o  given  great  satisfuclion.    1  Fowl  Exch.  Pruct* 
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from  its  superintendant  authority  in  regard  to  the  roynl  revenue, 
is  the  proper  court  for  filing  infonnations  against  those  who  tranfgresi 
the  laws  of  the  customs  nod  excise,  in  order  to  recover  the  penal* 
ties  and  forfeitures  due  to  the  crown. 

r  ♦70  1  ^'  ^"  ^^^  Common  Pleas  (which,  by  Magna  Charta, 
*-  ^  *is  orduined  to  be  holden  in  aliquo  cerlo  loco^n)  and  hath 

since  almost  invariably  sat  at  Westminster,)  all  civil  actions  may  be 
brought;  that  is  real,  personal,  and  mixed ;  of  which  I  shall,  in  my 
third  part  of  this  course  of  lectures,  attempt  at  large  to  explain  the  dis- 
tinctions. Real  actions  are  appropriated  to  this  court  solely ;  of  which 
kind  are  fines  and  recoveries,  in  daily  use  for  the  security  of  a  title 
to  lands.  But  in  all  actions,  the  proceedings  in  the  Common  Pleas 
are  grounded  on  an  original  writ  out  of  chancery,(6)  except  where  a 
person  privileged  by  his  attendance  to  sue  and  be  sued  here  is  a 
party.(c)  Prohibitions  to  restrain  inferior  courts  from  encroaching  to 
themselves  usurped  jurisdiction  may  issue  as  well  out  of  the  Common 
Pleas  or  Exchequer,  as  the  King's  Bench  \{d)  but  the  latter  is  more 
commonly  resorted  to  for  this  purpose.  The  Common  Pleas  is 
io  properly  a  court  of  civil  jurisdiction,  that  it  cannot  receive  commis* 
sion  or  authority  to  inquire  of  felony  or  treason.(c) 

8.  The  King's  Bench,  on  the  other  hand,  is,  according  to  its  origi- 
nal  institution  and  primeval  state,  a  court  of  criminal  jurisdiction ;  in 
which  capacity  it  is  the  highest  ordinary  tribunal  (that  is,  next  under 
the  lords  in  parliament,)  having  authority  to  hear  and  determine  all 
capital  and  inferior  offences  of  a  public  nature,  and  not  being  (like 
adultery,  heresy,  and  incestuous  marriages)  within  the  peculiar  prov- 
ince of  the  ecclesiastical  judge.  •♦Neither  is  it  necessary,"  say* 
Serjeant  Havvkin8,(/)  "  in  a  prosecution  in  this  court,  to  show  a  prece- 
dent of  the  like  crime  formerly  punished  here,  agreeing  with  the  pres- 
ent in  all  its  circumstances;  for  this  court,  being  the  custos  morum 
of  all  the  subjects  of  the  realm,  wherever  it  meets  with  an  offence  con- 
j-  ^^1  ^  trary  to  •the  first  principles  of  common  justice,  and  of 
^  ^  dangerous  consequence  to  the  public,  will  adapt  such  % 

funishment  to  it  as  is  suitable  to  its  kideousness."(f )  This  is  also,  «• 
have  iust  said  the  court  usoaily  resorted  to  for  prohibitions  to  inferior 
tribimals,  in  order  to  confine  them  to  the  doe  limits  of  their  jurisdie^ 
tiort.  Ft  exercises,  likewise,  f  rsilatorial  authority  over  lay  corpora- 
lions,  determining  on  the  franchises  in  cities  and  boroughs,  and  issuing 
a  precept  called  a  *«  mandamus,''  to  admit  a  freeman,  or  the  likey 
according  to  such  judicial  decision.    A  mandamus  which  is  tomo- 

(«)  But  this  to*  not  prevtnt  ite  ftdjoonHiieot  oat  of  tiM  HMtrepolis  io  oim  oTaeMMlty* 
Cro.  Car.  13.  ''^  ^  ^^ 

(6)  4  Iniit99.i2.    ButbjtUta  W.4.e.39,U.*<ich  proceedin;  bj  ori^ioal  aeeni  to 

(c)  A  loft  99, 4  3.    Thii  ezoeption  no  lonjrer  oontinoet.    2  W.  IV.  c  39.  §  1. 

id)  Lanirdale's  C.  12.  Co.  58  b.  BufihclPt  C.  Vau.  157.  Ordia  t.  Donmille,  Show.  P. 
C.  58.  Uen  v.  Seymour,  Palm.  535.  2  RolL  Ab.  317.  pi.  3,  4.  Soe  atat.  1  WUL  IV.  c  21, 
1  1. 

(f )  «  Hawk.  P,  C.  2.  (/)  9  Hawk.  P.  C.  0. 

ig)  l\  »•  an  old  notion,  that  the  presence  of  this  coort  io  a nj  country  suapcnda  the 
jariiHliction  ofjuaticea  of  oyer  and  terminer,  and  other  oommiMiona  of  criminal  jodicature. 
4  In«t  73.  But  this  doctrine  is  ao  narrowed  by  consiruclion,  aa  to  have  little  effbetiial 
meaninjr.  2  (fawk.  8.  To  this  cqurt  application  is  to  be  mado  for  a  writ  of  cnrtiorari  to 
romo?e  crira'nal  proc  ;edin^  from  inferior  jurisdictions.    Rex  v.  Claoe,  4  Burr.  245d. 
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times  termed  a  prerogative  writ«  may  also,  for  divers  purposes  and 
occasions,  be  awarded  to  persons  in  a  public  or  private  employment 
orstation.  Besides  which  all  personal  actions  are,  and  for  several  centu- 
ries have  been,  cognizable  in  the  King's  Bench,  as  well  by  original  writ 
00!  of  chancery  as  without  such  writ.  But  the  court  of  King's  Bench 
cannot  be  invested  with  authority  to  decide  the  ri^ht  in  a  mer^  real 
action.(A)  Lastly,  this  jurisdiction  is  also  a  court  of  appeal,  by  writ 
of  error  from  the  Common  Pleas,  and  is  supposed  holden  in  the  pres'^ 
ence  of  the  king,  all  the  proceedings  being  styled  and  entered,  formerly, 
<*  coram  ipso  rege,'*  and  now  (since  the  use  of  the  vernacular  language 
has  been  enacted)  **  before  the  king  himself." 

The  constitutional  power  and  nature  of  these  great  and  superior 
courts,  derived  from  the  ancient  aula  regis,  cannot  be,altercKi,  as  I 
have  before  intimated,  but  by  act  of  parliament ;  and  that,  as  an 
improbable  supposition,  I  may  sav,  would  be  a  dangerous  and  rash 
iimoyaticHi.  A  positive  statute,  also,  unless  express  negative  words 
are  inserted,  is  not  construeid  to  abridge  or  defeat  their  jurisdiction.(t) 

*Tbe  judges  of  these  courts  regularly  sit  every  day  in  r  ^.^o  i 
foli  term,  except  Sundays,(^')  and  the  festivals  of  the  ^  ^ 

Purification,  the  Ascension,  and  St.  John  the  Baptist.(A)  The  estab* 
lishment  of  the  terms  for  juridical  business  is  as  ancient  as  the  Saxon 
times»(/)  The  terms  have  been,  from  time  to  time,  considerably 
shortened  ;  for  they  anciently  included  almost  the  whole  year,  except 
the  holy  seasons  of  Ad  vent,  Christmas,  Lent,  Easter,  and  W  hitsuntide. 
But  the  Chancery  is  said  to  be  always  open  :(m)  there  is  no  certain  or 
necessary  recess  or  intermission  ordained  by  any  law  for  that  pur- 
pose, although,  in  fact,  there  is  a  stagnation  of  business  for  about  two 
months  in  the  long  vacation :  the  offices  are  then  shut,  and  the  suitors 
cannot  proceed.  The  Exchequer  holds  sittings  for  equity  business 
oQt  of  term  ;(m)  at  which,  also,  a  matter  relating  to  the  revenue  may 
be'discussed. 

The  Dunober  of  judges  in  each  court  are,  and  usually  have  been, 
four;  but  five  have  sometimes  been  appointed ;(o)  and  under  the 
usOTpation  of  Cromwell,  in  the  beginning  of  Trinity  term,  1655,  Jus- 
tice Ask  sate  alone  in"'  the  King's  Bench,  then  called  the  upper  bench, 
being  tlie  onlv  judge  thereof,  except  a  chief  justice  then  newly  coasti* 
tuted,  and  who  the  same  day  took  his  place  accor dingly.(p) 

(A)  2  Hawk.  P.  C  2.    Real  actiofla  abolidied  bj  aUit  3  A.  4  Will  ly.  c  27,  i  M. 

(t)  Agard  v.  Caodiah.  Sav.  134. 

( j)  Svan  ▼.  Broome,  3  Burr.  1595. 1609.  1  Black.  496.  526.  Wiiigate'a  Max.  7.  Gro. 
k  Riid.  54.  (k)  Co.  Ln.  1.^.  a.    Sparrow  ▼.  Cooper,  3  Black.  1316. 

(I)  SpetoMnf  ^^^'  1*  ^'^^  W-  AngloUSax.  990.  Leg.  Casati  R,  oolL  L  1. 17.  Spehnaa 
en  the  Terma,  FoBthmnoiM  Works,  o.  19, 13,  14, 15.  Da^d.  Ovi|r  Jo  v.  e.  39.  An  ordi. 
nanoe  reepectkiy  the  commenoement  of  the  terms  la  called,  by  Doddrid^ire,  a  verj  learoed 
M[B  in  the  reign  of  James  I.,  an  act  of  parliament  made  by  the  Anglo-Sazuna.  9  Roll. 
R.  443.    The  terma  have  been  lately  limited  by  act  of  parliameot,  ataL  1  W.  IV.  o.  70,  §  6. 

(m)  4  Inat  80,  81.    See  Crowley's  case,  9  Swan.  7,  note  o.  44,  note  e. 

(a)  Mad.  HivL  Bzch.  a  zz.  $  4.  It  ia  there  said,  that  thia  court  may  ait  on  Sundays  | 
and  a  aomroons,  in  the  eleventh  year  of  Henry  III.,  for  the  Lord*8  day,  in  a  revenue  mat- 
ter, is  referred  to.  If  such  practice  really  obtained,  it  ia  attributable  to  the  mazim,  that  the 
king's  rights  were  not  to  be  delayed,  and  to  the  length  of  the  aabbath,  by  the  Angb-Sazon 
kwa  inolodiiig  part  of  Saturday  and  Monday. 

(0)  Now,  by  aUt  1  Will  IV.  c.  70,  §  1,  the  crown  is  enabled  to  appoint  an  additional 
poisoe  judge  in  each  of  the  superior  courts;  thus  increaaing  the  number  of  the  judges  to 
^  (p)  Sly.  469. 
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Eleveo  of  the  twelve  judges  are  so  made  by  patent,  the  chief  jud« 
r  «73  1  ^'^^  ^^  ^^  King's  BeDch»  who  is  styled  chief  ^justice  of 
^  ^  England,  and  he  only,  being  created  by  Mfr\t.{q)    I  men- 

tioned in  the  last  lecture  that,  by  stat.  12  6i  13  WilL  111.  c«  2,  com- 
missions of  the  judges  of  these  superior  courts  formerly  granted 
'^  durante  bene  ]jladto,"  are  cootinued  to  them  *'quamdiu  se  bene 
gesserint;"  and  by  stat.  1  Geo.  S,  c.  20,  their  commissions  are  not 
vacated  by  the  demise  of  the  crown :  and  I  also  iniimated  that  their 
conduct  in  theRe  impm'tant  offices  seems  properly  inquirable  only  in 
parlianr»ent«  Those  who  are  inclined  to  give  any  credit  to  the  violent 
remonstrance  of  the  house  of  commons  about  the  end  of  the  yeaf 
1041,  must  believe  that'  the  very  ancient  commissions  of  the  judges 
were  made  to  them  '*  quamdiu  se  bene  gesserint/'  and  that  **  durante 
bene  placito"  was  then  a  new  clause.(r) 

When  any  of  these  courts  is  equally  divided  in  opinion,  or  the  mat* 
ter  is  of  ^reat  doubt  and  importance,  the  cause  may  be  adjouraed 
into  the  Exchequer  Chamber  before  the  twelve  judges  ;(s)  on  which 
occasions  the  cnancellor  has  sometimes  assisted.  This  great  court 
or  meeting  of  the  judges  is  holden  by  the  authority  of  the  ancient 
common  law.(t)  All  the  twelve  judges,  also,  nave  frequently 
met  to  determine  on  the  effect  of  a  special  verdict  in  criminal  cases : 
ma,  for  example,  whether  the  facts  fottod  make  the  prisoner  guilty  of 
murder,  or  manslaughter  oniy« 

r  41^ .  1  There  are,  brides,  two  other  courts  of  Exchequer 
^  '^  J  *Chamber,  constituted  by  acts  of  parliament*  The  foi^ 
iMT  of  these  is  framed  by  the  stat.  37  Edw.  IIL  c  18,  and  consislsof 
the  chancellor,  treasurer,  and  justices  of  each  bench,  who  are  eonpow- 
cred  by  writ  of  error  to  review  the  judgments  ^veo  in  the  conuno* 
law  court  of  the  Exchequer ;(«)  for  its  decrees  in  equity,  as  we  hare 
just  seen,  are  subject  to  appeal  only  in  the  house  of  lords. 

The  other  court  of  Exchequer  Chamber  is  created  by  the  stat.  27 
EL  c.  8,(0)  consisting  of  the  justices  of  the  Common  Bench  and  the 
barons  of  the  Exchequer,  and  has  authority  by  writ  of  error  to 
reverse  or  affirm  judgment  in  the  King's  Bench,  not  so  generally  as 
that  erected  by  the  former  act  of  Edward  the  Third ;  b<U,  in  oertaio 
actions  expressly  enumerated,  and  having  been  comntenoed  in  the 
cuurt^  appealed  from,  without  original  writ  out  of  cbancery.(io} 

(q)  Bt  WM  aaotcntlj  made  bj  patent  alios  Om  aheratioil  tdbk  plaoe  Under  Rdward  !•« 
when  his  title  was  chanred  from  sammus  to  capitalis  jnstitiariui.  4  Inst  74,  75.  In  the 
Yeer  Book  dO  Hen.  VII.  7,  a^  Uie  kinf  himMlf  is  stjicd  chief  juatioe,  meaninf,  that  alt 
juridical  commisstona  mast  prooecd  from  him.  The  pama^  which  seems  but  a  kwii 
•ipresaiorH  is,  neferthelesa,  quoted,  II  Rep.  85.  b.    Fort  386^ 

(r)  to  Pari.  Hist  68.  Fort  386.  The  chief  jasHce  of  the  Kisff's  Betteh  was,  howvvoi. 
certainly  created  dorinft  pleasure,  in  Edwerd  I.*i  tkne.  4  Inet  74, 75.  But  the  chief  and 
other  barons  of  the  Exchequer,  were  created,  in  Sir  £dWird  Coke's  tioM,  qoamdiu  se  bene 
fcsserint    4  Inst.  117. 

(s)  Warren  ▼.  Smith,  3  Bulst  146^  147.  Manby  ▼.  Soott  1  Lev.  7.  4  Inst  110.  U^ 
C6m.  Di^.,  Goorta,  D.  5.  So,  in  sncient  times,  cases  were  adjoomed  rato  parliameat,  pffop- 
ler  diflkahatem.    Hal.  Juried.  1 13, 114.    Both  pracUoes  ha?e  been  k>n;  diaeontioaed. 

it)  4  Inst  68.  In  this  partiovlar  it  is  erroiieooslT  stated.  Com.  I>i|r.,  Courts,  D*  5«  thai 
Ihia  court  is  held  bj  the  authority  of  sUt  14  Bd.  III.  c  5.    See  inf.  Lect  VIII.p.  3^* 

(It)  See,  also,  sUt  31  El.  c  1,  §  1.  InK  note  w.  The  chancellor  and  treamirer  are  ao 
longrer  a  component  part  of  the  court  of  error.    Stat  1  WilL  IV.  c  70|  f  a 

(e)  See  aUo  stat  31  Elit.  c.l,  ^  3. 

(10;  All  writs  of  error  are  now  retornable  in  the  Ejrohequer  Chamber ;  and  the  pr*^ 
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I  shall  now  barely  mention  some  few  other,  and  those  criminal 
courts,  whose  proceedings  and  decisions  are  governed  by  the  general 
laws  of  the  land,  though  their  jurisdiction  is  confined  as  to  the  objects 
of  it,  or  xhe  locality  of  the  offence.  Such  is  that  erected  by  the  stat. 
8  Hen.  Vll.  c.  14,  which  is  to  be  holden  before  the  steward,  treas- 
urer, and  controller  of  the  king's  household  for  th«  trial  of  his  onajes- 
ty^s  sworn  servants,  to  whom  eertain  crimes,  particularised  ia  the 
acts,  are  imputed. 

Another  criminal  court,  neariy  resembling  the  former,  derives  its 
isfftltotion  and  authority  from  the  stat*  83  Hen.  VIII.  c.  12 ;  and  bae 
cognizance  of  treasons  and  certain  other  oiences  committed  in  the 
royal  palaces. 

The  high  steward,  also,  of  the  university  of  Oxford  presides  in  a 
court,  in  which  matriculated  members  may  ^be  tried  for  ^  ^^-  1 
treason,  felony,  or  mayhem,  by  a  jury  at  common  law.(ap)  ••  -I 

The  chancellors  of  both  the  universities  have  cognisance,  Kkewtse, 
over  misdemeanors ;  but,  having  power  4o  proceed  by  different  rules 
than  those  of  the  common  law,(y)  their  courts  do  not  fiaU  within  the 
compass  of  the  present  im)uiry. 

The  supreme  power  of  judicature,  which  regulates  itself  by  the 

Eneral  laws  of  the  land,  is  the  civil  and  criminal  jurisdiction  of  the 
ds  in  pariiament ;  of  which  I  shaH  treat  at  large  in  distinct  lectures* 

I  have  al3o  reserved  the  office  and  court  of  the  lord  high  chan* 
eejlor  to  be  separately  discussed :  who  has  authority  to  hold  a  court 
(nearly  obsolete)  of  common  law  ;{x)  and  whose  equitable  jurisdictiooy 
ivough  it  is  sometimes  contrasted  with  the  common  law,  is  ascer- 
tained, linnited,  and  controlled  by  preceding  determinations ;  is  fornned 
iQtoa  known  system,  and  hathso  generally  incorporated  itself  with  our 
legal  polity  in  matters  of  contested  property,  as  to  make  it  neces- 
sary very  frequently  to  resort  to  that  criterion. 

1  have  also  omitted  particularly  to  notice  the  exempt  local  jurisdic- 
tietions  which  are  established  in  cities,  boroughs,  and  larger  districts, 
though  some  of  these  have  noother  rule  of  decision  besides  the  general 
kws.  Thus  the  courts  of  the  Cinque  Ports  proceed  according  to  the 
course  of  the  common  law,(a)  and  those  of  the  commissioners  of 
sewers  are  governed  by  general  acts  of  parliament.(6)  But  it  was  the 
object  of  this  inquiry  in  sonoe  measure  to  display  the  general  system 
of  ordinary  judicature  established  by  the  juridical  pan  of  our  consti- 
tution. 

tiM  cf  nMtiiii^  writs  of  error  retorntiile  in  the  Kkig't  Bench  fironi  the  Common  Pleas  b 
tiken  away.  6ut  I  WUl.  IV.  c.  70,  t.  6;  finom  the  ju^^nient  there  given,  a  writ  of  error 
hes,  as  before,  returnable  in  parliament.— Ibid. 

{x)  4  Black.  Comm.  974, 215 ;  where  it  appears  that  co^izanco  in  Uiis  case  b  not  to  Le 
obioaed  bj  the  party  as  in  civil  actions,  bat  by  the  university  majrislrate. 

(y)  Arehbnhop  oi*  York  v.  Sedgwick,  Oodb.  201.  Anon.  3  Bub.  219.  University  of 
Ciaibridg«  v.  Price,  Skin.  665.    See  Hinton  v.  Hern,  Salk.  671. 

(«)  Rex  V.  Gary,  1  Vern.  131.    3  Bl.  Comm.  4J.    Coop.  £).  PI.  Introd.  xxii. 

in)  2  lost  557. 

(A)  Stat  93  H.  VIII.  c.  5.    Ely,  case  of,  10  Co.  142.   Rt  x  v.  Somerset,  9  East,  109. 
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[    no    ]  ♦LECTURE  V. 

COURTS  NOT  PROCBEDlirO  BT  THB  GENERAL  LAW  OF  THE  LAND. 

In  this  lecture  I  propose  to  treat  of  certain  courts,  in  which  modes 
of  practice,  and  principles  of  decision,  difiering  and  distinguishable 
from  the  general  laws  of  the  land,  have  been  allowed  to  prevail. 

These  jurisdictions,  and  the  subject-matter  of  their  determinations, 
though  circumscribed  and  contracted  in  their  limits,(a)  form  a  part 
of  our  legal  polity,  and  are  not  undeserving  of  some  inquiry,  since  it 
is  necessary  to  learn  thcexceptions  to  a  rule,  as  well  as  the  rule 
itself.  I  must  here  be  understood  to  speak  of  courts  which,  in  their 
constitution,  and  the  tenor  of  all  their  judgments,  have  httle  depend- 
ence on  the  more  general  laws.  For  the  supreme  courts  of  common 
law,  occasionally  and  in  certain  cases,  pay  a  regard  to,  and  govern 
themselves  by,  the  law  of  nations,  and  particularly  mercantile  cus- 
toms, which  are  a  part  of  it;  and  both  are  said  to  be  parts  of  the  law 
of  England,  being  adopted  in  matters  pertinent  to  them.  I  must  also 
restrain  my  meaning  to  such  courts,  where  the  particular  code  is 
looked  up  to  as  a  rule  and  invariable  guide,  not  cited  in  the  way  of 
pursuasion,  as  the  imperial  law  sometimes  is  in  all  our  tribunals,  in 
the  course  of  argument  merely,  or  illustration.  But  the  jurisdictions 
which  I  propose  to  treat  of  have,  in  all  their  causes,  peculiar,  exempt, 
and  controlling  grounds  of  determination. 

1.  I  shall  begin  this  detail  with  some  mention  of  the  laws  and 
courts  of  the  forests,  in  consideration  of  the  extensiveness,  as  well  as 
antiquity  of  this  system ;  and  if  these  remains  of  legal  antiquities 
afford  little  practical  instruction,  they  may  at  least  gratify  a  transient 
r  ^^^  •!  curiosity,  ♦and,  like  the  ruins  of  baronial  castles  or  mon- 
■•  J  astic  cells  (which  heretofore  overspread  the  country,  and 

were  once  formidable  and  impolitic),  may  now  be  viewed  without 
either  terror  or  disgust. 

The  number  of  these  forests  is  computed  to  be  sixty-eight,j(i) 
though  the  names  of  more  are  delivered  down  to  us,  {)ossibly  because 
such  as  were  very  large,  or  ran  into  different  counties,  had  several 
appellations.  There  were  besides  thirteen  chases,  and  aboot  seven 
hundred  and  eighty-one  parks  ;(r)  but  both  these  were  governed  by 
the  common  law,  and  exempt  from  the  customs  of  the  fore8ts.((/) 

As  to  offences  committed  within  the  limits  of  a  forest,  a  distinction 
wafs  taken  between  felonies  and  inferior  crimes./  The  former  not- 
withstanding their  locality,  were  cognizable  only  before  the  judges, 

(0)  4  lost  321. 

(.6)  Soch  was  tbe  naoilier  in  the  time  of  Jftinet  I.  accordinjr  to  Spelman,  (Gloss.  ▼.  Foretla.) 
though  the  H«t  giveD  by  him  does  not  appear  in  all  particulars  an  accurate  one ;  and  since 
tiiat  time  so  roanj  have  been  disafforested,  and  in  others,  over  which  the  crown  had  ooly 
forestal  rights,  without  the  right  of  soil,  the  crown  has,  by  composition,  rehnquished  its 
rights,  that  there  are  not  now  more  than  a  fourth  part  remaining.  (Reports  of  the  Com- 
missioners of  Woods  and  Forests.)  But  tbe  term  is  in  many  places  still  popularly  applied, 
when  the  legal  attributes  have  long  ceased. 

(c)  Spelm.  Gloss,  v.  Foresta.  So  much  of  the  crown  lands  was  granted  away  during 
thd  first  three  reigns  after  the  restoration,  that  a  very  small  part  of  the  number  here  men- 
tioned now  remains  in  the  crown.    &ee  stat.  1  Ann.  st.  1,  c.  7.  {d)  4  Inst  314. 
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atHf  aeeordim  to  the  course  of  the  common  lavr,(e)  Bat  trespassesr 
were  inquired  erf*  before  the  jotticeB  of  the  forest,  meo  skiHed  in  those 
laws. 

A  forest  grmated  to  a  subject  was  thenceforward  considered  as  a 
chase,  unless  the  grantee,  of  which  there  have  been  instances,(/)  had 
a  speeial  aothority  of  appointing,,  or  appljine  for  the  arppointment  of 
JHstiees  in  eyre*  PorKeti8,(g')  are  places  added  to  forests  by  Henry* 
the  Second,  and  his  two  immediate  successors,!  Whith  have  been  dis- 
afibrested  by  the  ^Eimous  carta  de  foresta  ;(A)  the  appdiation  signify- 
iog  places  entire,  clear^or  exempt  from  *tbe  forest,  heace  p  ^^g  •. 
a  cbase^  which  never  was  a  forest,  can  have  no  parbeo.(t)  ^  J 

The  owners  of  such  districts  may  hunt  therekn  and  otherwise  occupy 
timm,  as  their  soil  and  freehold.  After  this  charter  balh  been  formally 
carried  into  execution  and  above  thirty  times  confirmed  in  pariia- 
raeat,  between  its  enaction  and  the  fourth  year  of  Henry  the  Fifth,(^') 
it  seems  very  strange  to  say  that,  as  to  some  purposes,  the  purlieu  is 
forest  still  ;(Jr)  thoagh  it  may  be  true  that  the  king  hath  a  property  in 
the  stray  deer  found  theve^  except  ae  against  the  proprietor  of  the 
land. 

As  to  the  antiqmly  of  this  system.  Sir  Henry  Spelman  gives  us  a 
oode  of  forest  laws,(i)set  forth  by  as  early  authority  as  that  of  King 
Ganiite.(i9i>  Yet  th»  is  not  compiled  with  his  general  laws;(?») 
among  which  is  to  be  observable,  that  he  promulgates  the  following 
jest  permission  to  destroy  what  is  <»lled  game:  —  ^' Yolo  etiam uc 
qotitbet  hoano«sit  dignus  venatione  soA  in  sjrlvft  eti  in-  agris  sibi  propriis, 
ac  abstineat  quilibet  a  venatione  meH,  ubicunque  pacem  haberi  vqIo, 
pro  plenfr  roulctft.^(o)  The  word  pitrev  in  the  oriffinal,  means  a  fine 
laiposeil  for  trespasses,  or  offences  not  being  of  the  most  atrocious 
had,{p)  The  words,  "  ubicunque  pacem  haberi  volo^"  refer  to  the 
Iriog's  arbitrary  exertion  of  power  in  afforesting  any  district  he> 
pleased.  This  was  done  by  appointing  commiseioneitS'to  survey  and 
drcumsoribe  by  manifisst  boundaries  the  selected  spot.(9)  The  son 
vey  was- returned  into  the  chancery,  or  some  other  registry,'and  then 
proeSamation  was  made  through  the  county,  thai  such  a  district  was 
foraied  into  a  finest,  and  under  the  forest  laws,  and  all  men*  were 
prohibited  from  daring  to  bont  therein.  But  this  unreasonable  power, 
*8tr  EUliyard  Coke  throks,  never  was  a  part  of  the  king's  r  ^^q  ^ 
jest  prerogative  ^)  and  that,  although  it  was  claimed  a^  L  '^  J 
eierted  by  ooeof  our  best  princes,  Henry  the  Second,  yet  it  was  against 

(«)  4  iMt  315. 

(/)  4  Imt.  314.    Rex  ▼.  Bri^^  2  Buls.  295.    Leieeiter  Forest,  Cro.  Jic  155. 

(i)  4  Ifint  303.    Termes  de  ja  Ley  r.  Perlue.    By  Manwood  Foreit  L.  pt  II.  c.  u. 
vK  4,  called  poaralees.  (h)  Ch.  1,  s.  3. 

(i)  4  IiMt  303.  The  extant  of  the  royal  ibreata,  which  had  been  greatly  entered  by' 
•e?enil  ▼erdicta  for  Uie  crown  in  the  earlier  part  of  the  reigo  of  Charles  I.,  were  rca. 
gained  to  their  nsoal  limiti  by  an  act  of  the  long  parliament,  16  Cha.  I.  c  16,  annul- 
ling all  the  inqnetta  extending  their  boandariea  beyond  those  of  the  twenty.lirtt  year  of 
James  I.  {j)  4  Inst.  303.  {k)  Manwood,  c  xx.  a.  4. 

'  ([)  Gosa.  voce  Foresta. 

(m)  The  authenticity  of  thia  collection  ia  jostly  suspected,  4  Inst  320. 
.  (n)  Wilk.  Leg.  Anglo-Sax. 

(0)  C.  77.    There  is  a  license  to  the  same  effect  in  his  forest  laws.    C.  30. 

ip)  Spelm.  gl.  V.  wita  and  ▼.  angildum.  {q)  Spelm.  gL  v.  forcata. 

(r)  4  Inat.  300.     See  Manw<Kjd,  c.  Yiii.  i  2. 
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right,  as  to  dri>e  his  subjects  from  theif  landed  inheritance.  For  that 
great  lawyer  maintains,  that  the  charter  of  the  forest  is,  in  general  but  a 
declaratory  law,  restoring  the  subject  to  his  former  right ;  by  which 
memorable  ordinances,  such  forests  as  were  made  by  the  king's  three 
immediate  predecessors  are  required  to  be  disafforested.  The  forests 
before  that  period  were  for  the  most  part  under  arbitrary  government, 
for  it  seems  an  abuse  of  language  in  those  times  to  speak  of  forest  Taws. 
King  Canute,  indeed,  as  we  have  seen,  is  said  to  have  published  his 
edicts  on  this  subject,  made  ^  cum  consilio  primariorum  hominum 
meorum,'*  as  it  is  expressed.  But  if  that  code,  while  it  continued  in 
force,  reduced  the  principles  of  decision  on  any  occasion  to  a  cer- 
tainty, yet,  such  was  its  severity,  that  the  people  were  little  gainers 
by  its  promulgation.  Henry  the  Second  established  certain  rules 
called  the  assize  of  the  forest,  to  be  observed  by  the  justices,  who 
held  courts  in  such  territories  :{s)  but  these  ordinances,  if  milder  than 
those  with  the  same  title  framed  by  his  predecessors,  still  left  the  nation 
melancholy  cause  for  complaint  and  alarm.  However  the  exertion 
of  arbitrarv  power,  as  well  as  the  rigour  of  an  oppressive  system,  in 
matters  relating  to  the  forests,  was  laid  under  effectual  restraints 
by  the  much  wanted  charter  of  the  forest,(0  coeval  with,  and  of  Uttle 
less  importance  than  the  great  charter.  By  this  law  killing  the  king's 
deer  ceased  to  be  an  ofience  punishable  capitally,  or,  at  least,  with 
arbitrary  severity ;(«)  and  other  salutary  provisions  were  enacted, 
besides  restoring  to  the  true  proprietors  the  lands  of  which  they  and 
their  ancestors  nad  since  the  accession  of  Henry  the  Second  been 
despoiled. 

r  ♦80  1  *'^'*®  principal  court  of  the  forest  is  the  justice  seat, 
I-  J  which  is  iuch  a  necessary  incident,(o)  that  there  cannot 

be  a  forest  without  it.  This  court  is  to  be  holden  before  one  of  the 
two  chief  justices  in  ejrre,  respectively  constituted  for  the  forests 
north  or  south  of  the  river  Trent,  and  cannot  be  kept  oftener  than 
every  third  year.(ti?)  It  is  invested  with  both  civil  and  criminal 
authority;  for  it  may  hear  and  determine,  according  to  the  law  of 
the  forest,  all  trespasses  within  the  forest,  and  may  also  adjudge  upon 
claims  of  franchises,  privileges,  and  immunities  within  the  same 
limits.  In  this  court  ofenees,  on  presentment  thereof  by  a  ^rand 
jury,  or  the  removal  hither  of  convictions  had  in  an  inferior  jurisdio-' 
tion  of  the  forests,  received  sentence  of  fine  and  imprisonment^) 
Disputed  claims  of  franchises  and  the  like  are  referred  to  the  minis- 
ters of  the  forest  to  be  ascertained :  the  errors  of  the  justice  seat 
may  be  redressed  in  the  court  of  'King's  Bench.(y) 

I  shall  not  dwell  on  the  swainmote  (which,  it  is  said,  a  subject  may 
have  a  right  of  holdinjr  in  a  chase,)(z)  and  other  courU  of  the  forests ; 
this  whole  system  of  juridicial  oppression  having,  very  beneficially 

(#)  Spelm.  GIoM.  roce  Foretta.    Horeden,  ib.  cit. 

(ej  Liberta«  gravitcr  desiderata  et  aliqaando  rcddita  pleln.    Cie.  in  Verrem,  Lib.  v.  o.  63. 

(tf )  Caru  do  Foresta,  e.  10.  BarrinflrtoD,  Aot.  Stat  55.  43.  Manwood,  c  zxiv.  §  1.  Com. 
Dig.  Cbaae,  H.  4. 

(v)  Rex  V.  Briggi,  2  Bolat  99a    Man  wood,  c  21 .  94. 

(to)  4  Iiiat  991.  Whieb  waa  a  circait  more  freqoentlj  rocarring  than  that  of  other  joi- 
tioea  in  eyre,  who  only  went  onoe  in  seven  yean.    Ibid. 

(X)  4  Inst  294.  297. 

(y)  4  lust  294.    Com.  Dig.  Choae,  R.  I.  (s)  Rex.v.  Brings,  2  Buls.  295. 
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for  the  subject,  fallen  into  di8iise.(a)  There  are,  however,  some  late 
acts  of  parliameot  which  punish  deer  stealing  and  other  offences  in 
the  royal  forests  with  considerable  severity,  but  not  disproportionate 
to  other  parts  of  the  criminal  code,(i)  and  the  accusations  are  to  be 
judffed  of  and  sentenced  in  the  ordinary  tribunals. 

The  next  species  of  courts,  which  I  shall  mention  as  derogating 
from  the  known  and  general  rules  of  the  common  law,  are  such  as 
govern  themselves  by  local  or  peculiar  customs.  Of  this  kind  is  the 
court  anciently  *holden  before  the  k>rd  high  constable  and  r  ^^^  -i 
earl  marshal  of  England,  the  criminal  juri^iction  of  which  ^  -' 

halb  ion^  since  grown  obsolete;  but,  in  its  civil  capacity,  as  a  court 
of  chivalry  or  honour,  it  is  said  to  have  an  absolute  determination  in 
matters  of  pedigrees,  descents,  and  armories.(c)  The  proceedings 
are,  in  general,  according  to  its  own  usages  and  customs,  and  in  cases 
omitted,  according  to  the  Roman  civil  law.((/) 

Other  courts  of  this  kind,  and  which  are  guided  by  peculiar  cus- 
toms m  derogation  of  the  general  laws,  are  such  as  the  courts  of 
eonseieiice  in  London,(e)  of  the  miners  in  Derby8hire,(/)  and  of  the 
stannaries  in  Cornwall.^) 

Here,  Hkewise,  may  1^  ranked  the  chancellor's  courts  of  each  uni* 
teraity:  that  of  Oxford  may  proceed  secundum  legem  terrse  aut 
morem  universitati6.(A)  The  latter  words,  "morem  univerfeitatis,'* 
besides  their  own  looal  customs  and  statutes,  have  been  introductive 
to  the  civil  law  of  the  Roman  emoire.  The  chancellor  of  Cam# 
bridge's  court  avdwedly  proceeds  by  the  civil  law.(t)  But  these 
courts  have  no  jurisdiction  in  actions  for  the  possession  of  land,(^) 
and  they  are  controllable  by  way  of  prohibition,  in  the  King's  Bench^ 
if  they  are  guilty  of  exceeding  their  prescribed  povi^rs  of  judica- 
lore.(A)  If  a  matriculated  member,  entitled  to  the  privilege  of  these 
courts,  is  sued  elsewhere  in  a  personal  action,  he  may  put  in  a  claim 
of  cognizance,  as  it  is  called,  in  order  to  have  the  cause  remitted  to 
the  academical  judge;  but  great  exactness  is  required  in  respect  to 
4be  time  and  form  of  these  claims  of  cogm'zance ;  and  they  have  so 
often- failed,  that  if  the  privilege  is  intemtod  to  subsist,  it  ought  to  be 
better  regulated  and  ascertained. 

t  ^Another  special  jurisdiction  of  this  kind  is  that  of  the  r  ^g2  1 
College  of  Physicians,  which  yet  is  seldom  if  ever  classed  ^  -■ 

among  courts  proceeding  by  rules  derogatory  from  the  general  Ulvts* 

(•)  The  laflt  imteiioe  of  a  jiiBtice  in  ejre  havutf  held  enj  courtt,  wm  hi  the  reiirn  of 
Clarlei  IL  A  journal  of  the  prooeedUigs  jq  Windsor  Foreet,  1633,  b  given  in  Sir  Win. 
Jooea's  KeporU,  282.  The  reason  of  Uieir  disoontinoaooo  was  the  great  expense  to  the 
crown.    B«rrhigt6n  Stat  p.  43. 

(4)  See  7  4t  8  Geo.  IV^e.  SO  §96. 

(e)  R.  T.  Parker,  1  Sid.  352.  I  Ler.  330.  Rasael*s  C.  4  Mod.  138.  1  Show.  35a  But 
■ee  Oldis  ¥.  Doomillo,  Show.  P.  C.  58. 

(<f)  Ca  Ln.  1. 391.  b.    4  Inst  135.    BIoont*s  oaee,  1  Atk.  396.  1  West  35. 

(«)  4  Inst  34a  351.    Com.  Dig.  Courts,  0. 9. 

(/)  Jacob*s  Diet  v.  Borghrooth. 
.    Or)  4  Inst  339.    Com.  Dig.  Courts,  L.    Pearce*s  Laws  of  the^Stannarioi. 

ik)  Wilcocks  V.  Brady,  11.,  Litt  10.,Cro.Car.  73. 

(i)  *«  Seeaodnm  tm  civiub  et  eorum  pri?ilegta  et  oonsnetadlnet.**  Stit  Unir.  Cant  ezliL 
Halifax  Analysis,  p.  14a 

0*)  Halley*s  case,  Cro.  Car.  8a    Stephens  ▼.  Berry,  1  Vem.  313.    Com.  Dig.  Umver. 

i[)EiishY.aiaDC6toofOzlbrd,lSdk.343.    Mao.  665.    . 
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This,  however,  i«  a'court  of  recoixl,(/)  for  otherwise  it  could  not  exert 
a  general  power  to  fine  or  imprison ;  their  juridical  power  for  the  due 
exercise  of  medicine,  in  and  about  the  metropolis,  is  of  considerable 
/orce,  and  it  is  frequently  to  be  met  with  as  the  subject  of  discussion 
in  our  books  of  report&(fft) 

3.  I  shall  next  speak  of  a  tribunal  much  more  important,  necessary, 
andlflourishin^  in  practice  than  any  of  the  foregoing ;  I  mean  tbe  high 
court  of  Admiralty,  in  which  the  Roman  civil  law  has  greater  preva- 
lence than  in  our  British  judicatures ;  for  this  court,  from  the  nature 
of  its  jurisdiction,  must  have  frequent  recourse  to  more  general  {nrin* 
ciples  than  those  of  municipal  law.  Tbe  Roman  institutions,  there* 
fore,  have  deference  paid  to  them,  not  so  much  in  regard  to  the  author 
rity  which  ordained  them,  as  because  they  contain  a  rich  treasury  of 
written  wisdom  and  of  the  law  of  nations;  thejurisperiti  whose  writt 
ings  compose  the  pandects,  or  digests,  came  from  tne  schools  of  phi<» 
4o8ophy  to  the  courts  of  justioe.(ti)    Tbe  Roman  people  maintained  a 

Sneral  intercourse  with  the  civilised  world,  and  in  diiiereot  ages 
ly  liberally  adopted  the  jurisprudence  of  other  nations,  as,  partieu^ 
larly,  in  regard  to  this  very  subject,  the  maritime  law  of  Rhodes.(o). 
Besides,  the  Roman  civil  laws  were  for  this  purpose  adapted  $nd 
recommended  to  us  by  their  reception  in* other  countries;  ii  being 
highly  expedient  that  ihe  admiralty  courts  of  different  regions  should 
observe  and  adhere  to  a  uniformity  of  decisions.  These  institutions^ 
however,  are  not  the  only  guide  of  admiralty  judicature.  The  mari* 
time  customs  of  civilised  states  are  attended  to,  which  have  been 
dilated  into  systematic  collections  t>f  received  authority,  and,  among 
f  *83  1  ^^^*  ^'^^^  perhaps  hath  ^maintained  a  more  general  ana 
^  .  J  lasting. repute  than  that  compiled  by  our  King  Richard  th^ 
First  at  the  isle  of  01ero&(p)  Lastly,  the  customs  of  the  British 
admiralty,  and  domestic  acts  of  parliament  relating  to  prizes,  or  the 
like,  have  a  proper,  juat,  and  eminent  control  in  causes  where  aub* 
jects  of  thia  country  only  are  interested  in  tbe  judicial  event ;  but 
where  foreigners  are  to  be  affected  by  the  determination  of  the  suiti 
these  principles  must,  at  least  be  admitted  with  more  caution  and 
reserve.  (9)  t 

The  Adipiralty,  thoi]|^  not  a  court  of  record  in  its  civil  capacity, 
may  fine  or  imprison  for  a  contempt  committed  in  its  view,  as  by 
aasauUing  one  that  was  executing  its  process  ;(r)  which  is  a  iwry: 
slight  and  very  proper  deviation  from  the  general  rule  to  the  contrary. 

For  this  court  has  a  criminal  and  a  civil  jurisdiction*  1.  0/fences 
^committed  on  the  sea  were  anciently  tried  before  the  lord  high  admi- 
ral, according  to  the  course  of  the  Roman  civil  law.  Bui  by  the 
statutes  27  Hen.  VIII.  c.  4>  and  28  Hen.  VIIL  c.  15,  all  trcasan,(5) 

ll)  6roenT«U  ▼.  BorweH  G«rth.  448.  1  Sulk.  39a  1  Ld.  Raym.  467,  and  wee  Boa- 
]uim*s  C.  8  Co.  120. 

(m)  R.  ▼.  Askew,  4  fiiirr.3186.    R.T. College  ofPhjrsicUDt,  7  T.  R.  S83. 

(n)  Sap.  EleuL  Jur.  L«ot,  Lax.  («)  Gravioai  cxi.    Strah.  Prof.  Dooiat.  n.  h, 

( p)  Sup.  £leni.  Jur.  Loot  Iv.  p.  zlviil.  See  HftiUijn,  Middle  Ages,  vol.  iiL  p.  3^7.  Tbe 
OrdoDiuuiceile  ki  Henee^  dmvQ  up  by  D'Agueseeau,  hit  been  greati/  oomneiided  by  verj 
competent  judges.    BatL  Reai.  voL  L  p.  48.    Abbott  on  Sbipping,  prof.  p.  2. 

iq)  E\em.  Jur.  Loot.  IV^  V.  ir)  Sparket  v.  MarUn,  1  Vent  1. 

(•)  Treason  coromitted  beyond  the  sea  is  indictable  in  the  King's  Bench,  or  tiefbre  spe^ 
cial  eommissioiiers  in  any  cpoiity.    dlaU  35  ilen.  VUL  a.  3.  a.  1.   And  murders  or  mon 
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felonies,  piracies,  and  other  crimes,  committed  on  the  sea,  or  where 
the  admiral  has  jurisdiction,  shall  be  tried  in  the  realm,  as  if  done  ou 
land :  and  commissions,  under  the  great  seal,  shall  be  directed  to  th# 
admiral,  or  his  lieutenant,  and  '*  three  or  four  other  substantial  per- 
sons/'(0  ^o  ^  appointed  by  the  lord  chancellor,  to  hear  and  determine 
such  ofifences,  atter  the  course  of  the  laws  of  this  land.  The  court  so 
constituted  is  usually  called  the  admiralty  sessions,  at  which,  by'vir-< 
tue  of  these  statutes,  indictments  are  found,  trials  are  had  by  jury,  and 
process  issues  as  from  other  criminal  courts,  by  the  general  laws,  for 
ofiences  committed  within  the  body  of  a  county.  *But  r  ^g.  ^ 
the  statutes  referred  to  affect  only  the  manner  of  the  trial,  ^  J 

so  far  as  respects  piracy :  the  nature  of  the  offence  is  not  changed.(ti) 
Whether  a  charge  amounts  to  piracy  or  not,  must  still  depend  on  the 
law  of  nations,(t;)  except  where,  in  the  case  of  British  subjects,  expresd 
acts  of  parliament  have  declared  that  the  crimes  therein  specified 
shall  be  adjudged  piracy ,(t£?)  or  shall  be  liable  to  the  same  mode  of  trial 
and  d^ree  of  punishment  The  description  of  piracy  by  the  law  of 
nations,  I  shall  endeavour  to  display  in  my  lecture  On  captures  at  sea. 
2.  The  Admiralty  hath  a  civil  jurisdiction,  which  is  also  twofold; 
and  holden  before  distinct  tribunals ;  the  one  being  the  ordinary  court 
for  deciding  in  controversies  relating  to  contracts  made  at  sea,  and 
called  the  Instance  court;  the  other  called  the  Prize  court,  determin- 
ing the  right  to  maritime  captures  and  seizures.(x)  But  the  contract 
must  be  of  a  maritime  nature  ;{y)  for  if  a  bond  or  lease  is  sealed  at 
sea,  it  is  not  cognizable  in  the  Admiralty.  Yet,  on  the  other  hand,  if 
a  charter  party  of  affreightment,  which  is  a  marine  contract,  be  made 
at  land,  and  if  the  breach  of  covenant  happen  at  sea,  the  Admiralty 
hath  no  jurisdiction.(z)  The  wages,  however,  of  maripers  are^ reco- 
verable m  the  court  of  admiralty :  which  is  greatly  fur  their  ease  and 
convenience,  as  they  may  join  there  in  the  same  suit.  This  convex 
nience  to  them  is  the  foundation  of  the  indulgence.  Therefore  the 
master  of  the  ships,  to  whom  that  reason  does  not  extend,  is  not 
allowed  to  commence  an  action  here  for  his  8alary.(a)  The  mariners 
may  sue  in  this  court  for  *their  wages,  though  the  con-  r  ^g.  n 
tract  was  made  at  land.(6)    But  if  the  agreement  for  stich    ^  ^ 

wages  were  also  under  seal,  the  matter  is  not  cognizable  in  the  Admi- 

* 

tUni^lilari  tbera  are  triaUe  in  tbt  county  appointed  by  tho  lord  cbanoellor  in  the  cooMniii. 
iioQ  Ibr  the  trial  of  the  offenders.    Stat  S  Geo.  IV.  e.  31,  a.  7. 

(I)  Tbeee  are  the  words  of  the  statutes ;  in  &ct,  they  have  dways,  or  mostly,  been  jad^^ee 
oftbe  saperior  courts  of  Westminster  HalL 

(If)  Co.  Ln.  391,  a.    Anon.  Mo. 756.    3  Inst  119.  eit    9  HaL  P,  C.  18.  370. 

(e)  The  jarisdiction  of  the  admiralty  oonrt  continues  to  rest  on  the  same  fixmdation  as 
before  these  acts.  It  is  regulated  by  the  eivii  law  and  maritime  usage  foundod  on  the  law 
of  nations.    Rex  v.  Depardo,  1  Tau.  S9. 

(v)  See  the  statutes,  1  Hawk.  P.  C.  o.  xxxvii.  p.  lOa 

{X)  Lindo  ▼.  Rodney,  3  Doug.  613,  n.  Smart  v.  Wolff,  3  T.R.  644.  Case  of  Noysomed, 
7  Ves.  593.    Willis  ▼.  Commissioners,  5  East,  23.    Duckworth  ▼.  Tucker,  2  Tau.  7. 

(y)  Sir  L.  Jenk.  ntg,  lixfil    Brid£man*s  C.  Hob.  11 . 

{*)  Pahoer  ▼.  Pope,  Hob.  212.  4  Inst  135. 139. 142.  Slany  ▼.  Maldonado,  1  Roll  Abr. 
532.pL16.    2  Roll.  486.    Turner  v.  OldBeld,  Ma  450.    Somersv.  Buckley,  2  Leon.  183. 

(«)  Aooo.  2  Show.  86.  Sir  L.  Jeok.  Ixzxi.  Clay  t.  Soelzrore,  1  Salk.  33.  Corth.  518; 
13  Mod.  405. 

(6)  Anon.  1  Vent  146. 341 
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ralty^c)  A  writing  uoMKled  has  in  oo  respect  tb«  sanie  attention  or 
consideration  paid  to  it  by  the  common  law  as  those  which  have  that 
solemn  mark  of  deliberation  and  authenticity.  In  some  casea,  how* 
ever,  where  a  cause  of  action  originally  arises  at  sea,  and  other  mat^ 
terst  depending  thereon»  happen  afterwards  on  land,  the  Admiralty 
retains  its  jonsdictiQn,(df)  as  where,  perhaps,  the  wrong  complained 
of  may  be  coostru^  as  one  continued  act. 

The  other  branch  of  admiralty  jurisdiction,  called  the  Prize  court, 
is  perfectly  distinct,  and  holden  by  virtue  of  a  separate  commission 
to  the  judge  of  the  a<)n)iralty.  This  is  the  sole  and  exclusive  judica- 
ture for  determining,  in  the  first  instance,  whether  any  maritime  cap- 
ture  or  seizure  is  or  is  not  lawful  prize.  Tbe  complaints  in  early 
times,  and  the  parliamentary  reflulations,  relating  to  the  excess  of 
admirallv  jurisdiction,  were  not  levelled  against  this,  but  the  ordinary 
coprt.  ^et,  if  either  of  them  now  usurp  jurisdiction  illegally,  the 
remedy  is  the  same,  by  a  writ  of  prohibition,  which  may  be  obtained 
by  application  to  the  superior  courts  of  common  law,(€)  on^a  compe- 
tent fl^uggestion  for  that  purpose.  When,  however,  they  act  within 
the  sphere  of  their  authority,  and  the  suiters,  dissatisfied  with  the 
judgment  given,  wish  to  carry  the  cause  before  a  higher  tribunal,  the 
jurisdiction  to  be  appealed  to  from  each  respectively  is  very  difiereot* 
For  from  the  ordinary  court  of  admiralty,  the  appeal  lies  to  the  dele- 
gates authorized  under  the  jsreat  seal,  as  in  ecclesiastical  causes :(/) 
r  «gQ  n  *but  from  the  ririze  court  questions  concerning  maritime 
1-  -I  captures  are  finally  determined  by  the  lords  commission* 

ers  in  prize  cause6,(g)  all  of  wnom  usually  are,  and  a  majority  of  such 
as  give  sentence  must  be,  members  of  the  privy  council. 

4.  I  proceed  now  to  the  ecclesiastical  jurisdiction ;  in  which  the 
English  canon  law,  as  it  was  explained  and  restricted  in  one  of  my 
elementary  discourses,(A)  is  the  genuine  and  ordinary  rule  of  decision* 

The  convocation,  or  synodal  meeting  of  the  clergy,  is  sometimes 
reckoned  among  ecclesiastical  courts ;  but  this  seems  to  exercise  a 
modified  legislative  rather  than  a  judicial  capacity,  and  ought,  for 
instance,  rather  to  declare  what  opinions  are  heretical,  than  to  con- 
vene and  convict  a  ptf rticular  heretic.(t) 

The  other  ecclesiastical  courts  are  either  arcbidiaconal,  diocesan^ 
metropolitan,(j')  or  jupreme  courts  of  appeal. 

1.  The  court  of  the  archdeacon,  who  is  styled  aculus  episco[3i,(i) 
hath  sometimes  concurrent  authority  with  the  bishop,  and  sometimes 

(e)  Brid^oMB*!  Mt,  Hob.  19.    I  RolL  Ab.  S39.pl  10.    Opy  ▼.  Oiild,  19  Mod.  3a 

{d)  RadloT  V.  E«jrlM6eId,  1  Vent.  173.  9  Sao.  959.  c  9  Lo?.  95.  Res  v.  Broom,  19 
Mod.  135.    Garth,  m    TompMNi  ▼.  Smith,  1  Sid.  320. 

re)  Tiie  court  of  Chancery  hai  at  all  times  a  concnrrent  jnnsdictioo  k  gnnting  the  writ. 
Ex  parte  Lynch,  1  Mad.  94, 95.    Coop.  399»    9  Swan.  8.  n. 

(/)  SlaU  8  Elis  c  5,  But,  by  a  recent  act,  the  sUtute  of  Elizabeth  it  lepealod ;  m^ 
appcala  from  the  admiralty  courts,  in  this  ooantry  or  abroad,  are  made  to  the  kinff  in  coon* 
cil,  and  heard  by  the  judicial  committee.  StaU  9  di.  3  WiU.  IV.  c  99.  3  db  4  Will  IV.  e. 
41. s.  9. 

ig)  Inf.  vol.  ii.  lect  34.  The  powen  of  this  court  are  also  transferred  to  the  king  u 
conucil.    Stot  3  &  4  Will.  IV.  c  41 .  s.  9. 

{h)  Sup.  Elera.  Jur.  Lect.  v.  p.  lixvil        (i)  1  Hawk.  P.  C.  4,  §  3.    Inf.  vol  ii.  p.  593. 

(J)  It  should  be  observed,  that  it  is  in  conteoiplation  to  transfer  all  lestawentary  jurisdic- 
tion to  the  metropolitan  courts.  Report  of  Ecc.  Com.  93, 24,  or  one  of  them.    Ibid.  73. 

ik)  4  Inst  3'3d,    Gibs.  Cod.  970 ;  and  see  Lynd.  de  OS.  Archidiac.  49. 
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t'  peculiar  mod  exclusiro  jtiri«dietlbn.(0  This  court  is  chiefly  conver- 
sant about  the  correction  of  spiriiual  oiTences  aod  abuses.  Ecclesias- 
tical causes  between  party  and  party  have  very  rarely ,(m)  I  believe* 
been  commenced  here. 

2.  Ab  appeal  in  ail  cases  lies  from  hence  to  the  court  of  the  bishop 
or  arcbbiraop  of  the  diocese,  which  is  holden  usually  before  his  chan- 
cellory and  is  called  the  Consistory  court.  This  court  not  only  punishes 
such  oflences  as  are  here  cognizable  by  spiritual  censures,  but  enter- 
laiw  all  kinds  of  ecclesiastical  suits. 

3L  An  appeal  lies  from  these  diocesan  courts  ^within  r  ^g^  l 
the  province  of  York  to  the  metropolitan  jurisdiction  of  ^  -* 

that  archbishop,  (n)  But  in  tlie  province  of  Canterbury,  besides  the 
Consistory,  there  are  five  archiepiscopal  courts.  First,  in  the  court 
of  Audience  are  transacted  matters  of  form,  as  the  consecration  of 
bisbopa,  and  the  like.  Secondly,  the  court  of  Faculties  grants  licenses 
and  dispensati(»)8.  Neither  of  these  exercises  contentious  jurisdic- 
tion.(o)  But  il  appears  that  the  court  of  Audience  did  entertain  an 
appeal  in  the  reigo  of  Queen  £iizabeth,(p)  Thirdly,  the  court  of 
Peculiars  has  ecclesiastical  jurisdiction  in  regard  to  such  parishes  and 
places  as  are  exempt  from  the  authority  of  the  bishop  of,  the  diocese 
Where  they  are  situated.  Fourthly,  the  Prerogative  court  of  the  arch- 
bishop of  Cunterbtury  hath  the  right  of  granting  probates  of  wills  or 
letters  of  administration  whenever  a  deceased  person  had  effects  to 
the  value  of  5L,  or,  in  London,  of  10/.  in  some  other  diocese  besides 
that  in  which  be  died.(f )  Lastly,  the  court  of  the  Arches  is  invested 
with  a  double  capacity,  having  a  jurisdiction  over  causes,  both  origi- 
aailv,  aud  also  by  way  of  appeal.(r)  Its  original  jurisdiction  is  limited 
to  thirteen  of  the  parishes  in  London  that  by  •way  of  r  ^q^  -i 
appeal  extends  over  all  inferior  ecclesiastical  tribunals   1^  f 

within  the  province. 

4.  But  the  great  or  supreme  court  of  appeal  is  that  holden  before 
the  delegates  commissioned  by  bis  majesty  for  that  purpose,  by  virtue 

-  (f)  W<)od«&rcrv.Fox,9yeiit26S.    RoMmon  ▼.  OoOaalfe,  1  Ld.  R.  133. 

(«)  Bat  whart  the  nrch^cfm  b«fl,  hj  preaoripUoii  or  custom,  a  peculiar  iariadiction,  il 
must  of  coorae  be  reaorted  to  in  the  first  instande.    Swinb.  part  ▼!.  §  1 1.    9  YenL  370. 

(»)  4  Inst  33&  (0)  4  Inst  337.  ( p)  HalliweU  v.  JarToise,  Ma  463. 

t  (f)  4IiiBtd35.  TbiattaiterdeaertaaiittentioD.  Debta  oWSng  to  U»a  tealator,  or  imea- 
Ute,  are  bona^notabiKa,  aa  well  as  goods  in  poaaesatoa.  Bat  Um  locality  ia  tbe  queation. 
Il  mumk  sinpU  conCnela  have  rafetioo  to  the  diooaae  where  the  debtor  resides,  BTroo  ▼• 
Bfta^  Gro.  hX  (473)  b;  hofida  and  other  apecialUea  to  Uie  place  where  tbej  are  at  the  ore- 
dicor*a  death,  Lonn  v.  Dodaon,  1  Roll.  Ab.  iK)9,  pi.  11;  and  jodgmenta  where  tiiey  are 
raoorded,  Adama  t.  Savage,  3  Ld.  Rajm.  855.  Aa  to  the  oonaeqoeooe  of  an  improper  pro- 
bale,  it  ia  agned  tm  mil  hanida,  that  a  probate  belbre  the  metropolitao,  where  he  had  no  right 
to  grant  it,  ia  voidable  only,  and  not  merely  void,  till  reversed.  **  But,**  Wentworth  adds 
(p.  47,)  **  in  caae  one  have  bona  notabilia  in  divera  dioceaea,  or  a  peculiar  and  a  dioceae,  and 
yet  the  will  ia  proved  before  the  partioolar  biafaop  within  wboae  dioceae  part  of  the  gooda 
are,  thia  ia  merely  and  utterly  void  withoot  any  reversal.**  On  the  other  hand,  we  find, 
Anon.  1  P.  W.  76ti,  that  where  there  are  bona  notabilia  in  divera  dioceses,  the  grant  of  admi- 
nialration  to  an  inteatate*a  eflfeeta  is  merely  void,  though  it  ia  said  to  be  otherwise  of  an  eze- 
eotor  proving  a  will  But  aee  Wrighton  v.  Brown,  3  Lev.  313.  7  Mod.  146.  Rex  v.  Loggen, 
1  Str.  75,  and  the  other  cases  cited,  3  Bac  Ab.  36.  11  Vin.  Ab.  75,  by  which  tbe  vJtdity 
of  a  prerogative  probate,  until  reversal,  appears  to  be  clearly  eetabliahed.  And  hence  it  is, 
that  to  obtain  payment  of  a  sum,  however  small,  out  of  the  Court  of  Chancery,  a  prerogative 
probate  is  necessary.  Challeoor  v.  Murhall,  6  Ves.  118.  Newman  v.  Hodgaon,  7  Yes.  409. 
(Thomaa  v.  Daviea,  13  Ves.  417.    And  the  same  rule  ia  adopted  at  the  Bank  of  England. 

(r)  4In8t337. 
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of  his  ancient  prerogative  and  supremacy  over  the  church.  This 
instance,  indeed,  of  his  roval  power  is  more  fully  declared  and  modi- 
fied by  the  stat,  25  H^n.  VlII.  c.  19.(5)  The  delegates  now  usually 
consist  of  an  equal  number  of  judges  from  the  common*  law  courts  at 
Westminster,  and  of  eminent  proficients  in  the  civil  and  canon  laws. 
On  a  late  important  occasion  certain  meqpbers  of  the  house  of  peers 
were  named  and  acted  in  this  high  judicial  commission.(0  The  court 
of  delegates  seems  to  have  no  original  jurisdiction,  but  is  only  to 
review,  and  to  reverse  or  affirm,  the  sentence  appealed  from.  Whether 
they  have  power  to  excommunicate  (though,  I  believe,  adopted  in 
moVe  modern  practice,)  hath  formerly  admitted  of  a  difierence  of 
opinion.(u)  But  it  is  said,  without  contradiction,  that  they  cannot 
fine  or  impri8on,(v)  except,  I  presume,  for  a  contempt  committed  in 
their  view.  It  appears,  also,  that  they  are  subject  to  prohibitions,(u;) 
like  other  ecclesiastical  courts.  A  commission  of  delegates  may  be 
granted  on  a  petition  in  chancery,  made  by  one  who  is  interested, 
though  not  an  original  party  in  the  cause.(a:)  No  appeal  lies  to  this 
court  from  the-  decree  of  a  visiter  of  a  college.(y)  Indeed,  in  euch 
case,  no  appeal  to  any  court  is  Ihought  maintainable,  as  I  shall  have 
occasion  to  mention  in  my  lecture  on  corporations, 
r  •89  1  *Af^®'^  sentence  by  these  delegates*  (who  are  frequently 
I-  -I   styled  in  common  speech  delegates  out  of  chancery,)  the 

king  may,  by  his  chancellor,  grant  a  commission  of  review,  with 
power  to  reverse  or  affirm  such  preceding  sentence.(2)  This  court  of 
commission  of  review  seems  also  liable  to  prohibitions.(ei)  In  like 
manner,  the  court  of  the  high  commissionersi  before  that  jurisdiction 
was  abolished,  was  frequently  prohibited  from  proceeding  to  transgress 
the  bpunds  of  its  authoritv.(^) 

Proceedings  in  the  ecclesiastical  courts  are  said  to  be  *<  juxta  kgem 
divinam  et  canones  sanctse  ecclesise.'Xc)  '^be  forms  of  practice  are 
derived  from,  ana  nearly  conformable  to,  those  of  the  Roman  civil  or 
canon  laws.  Their  criminal  jurisdiction  is  chiefly  cx>niined  to  such 
offences  against  (Jod  and  religion  as  are  not  liable  to  coercion  in  the 
temporal  courts  ;{d)  though  sometimes  both  tribunals  have  a  concur- 
rent authority.    Thus,  heretical  opinions  are  for  the  most  part  cogniz- 

(t>  This  let  is  repealed,  end  eppealf  ionnerly  mede  to  Hke  delegetee  are  now  to  be  made 
to  the  pri^  council.    8ut  3  db  3  Will.  IV.  c.  92. 

(f)  Harford  t.  Morris,  1784.  3  Hasrgr.  436,  n.  It  ie  in  the  diieretion  of  the  lord  cbas. 
oelk^  to  irrant  a  commiifion  to  jndgee  ot  the  oominoo  law  and  ci? ilians,  or  to  them  and  the 
lords  spiritual  and  temporal    Ex  parte  Hellier,  3  Atk.  798. 

(u)  Archbishop  of  Canterbury's  C.  2  Roll.  Ah.  333,  aeo.  Sterenson  ▼.  Wood,  3  Bub.  4 
cent  Ezoommonication,  as  a  means  of  enforcing  obedience  to  imerloeatorj  orders,  is  taken 
away  bystet  53  Geo.  IIL  e.  137.    See  also  stat  3  d&  I  WilLIV.  c  93. 

(e)  &ee  4  Inst  334.    Stat  13  Ch.  II.  c.  13. 

(to)  Reefe  ▼.  Denny,  Latch.  86.    Jenris  ▼.  HalliweH,  Mo.  463.  Cra  EL  571. 

(jp)  Jones  ▼.  Bougett,  1  Atk.  39^ 

(y)  Co?eney*s  Case,  Dy.  309.    Phillips  ▼.  Bonr,  3  T.  R.  351. 353. 

{X)  Jervoise  ▼.  HdlliwelUCro.  El  571.  Ma  463.  Bv  st  3  dt  3  Will  IV.  c  93,  no  com. 
mission  of  re?iew  is  to  be  in  future  granted,  but  the  decree  of  the  pri?y  council  is  made 
final.  ^  3.  (a)  HaUiweU  ▼.  Jerfoise,  Ma  463. 

(6)  How8on*s  a  Litt  153.    Parlor  v.  Butler,  Mod.  460. 

(c)  4  Inst  333.    See  35  Hen.  8,  c.  14. 

(d)  It  is  proposed  to  abolish  entirely  the  criminal  jurisdiction  of  the  ecclesiastical  courts. 
Ecc.  Courts  Rep.  J  833,  p.  64 ;  unless  so  far  as  the  correction  and  amotion  of  derks  partakei 
of  a  criminal  character.    Ibid.  p.  57. 
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able  berore  the  spiritual  ludge  ;{e)  yet  3ome  impieties  of  this  kind  are 
punishable  by  a  particplar  act  of  parliaf»eot;(/)  and  profane  bias- 

femy  is  indictable  at  common  law.d^ )  Thus,  also,  the  stat.  4  Jamev 
c  5,  enacted  to  repress  the  vice  of  diraakenness^  expressly  proTides^ 
ihat  it  shall  not  be  c9Q8trued  to  restrain  the  ecclesiastical  JQriadiction.(A) 
S09  likewise,  to  lay  violent  hands  00  a  clerffyman,  is  a  matter  of  spiri* 
tual  coercion  ;(t)  thoi^  this  outrage  is  both  actionable  and  indictable 
at  eommoo  Jaw.  Marriage  within  the  prohibited  ilegrees,  ince^st, 
^adultery,  and  incontipeece,  are,  as  punishable  ofiences,  r  ^^^  -• 
more  airictly  under  ecclesiastical  cognizance;  yet  a  suit    ■-  ^ 

for  adultery  in  the  spiritual  court,  and  an  action  at  common  law  to 
recover  damages  for  the  injury  to  the  husband^^*)  may  proceed  at  the 
^me  time ;  and  brothels  are  indictable  at  commoin  law  ;(k)  as  are  aH 
open  acts  of  indecency,  grossly  seandalons,  and  tending  to  debauch 
Ihe  maoBers  of  the  peof)le.(0  A  suit  was  commenced  in  the  spiritual 
court  for  incest  in  marrying  a  first  wife's  sister.(in)  The  party  aoed 
moved  for  a  prohibition,  suggesting  that  by  his  second  wife,  who  was 
dead,  he  had  a  son,  to  whom  an  inheritance  was  descended  as  heir  to 
his  deceased  mother ;  and  yet  the  ecclesiastical  judge  was  proceeding 
to  bastardize  such  issue.  The  King's  Bench,  by  prohibition,  restrain- 
ed the  ecclesiastical  jurisdiction  from  annullmg  the  marriage,  and 
Jbastardizing  the  issue  after  the  death  of  the  deceased  parent,  but  at 
the  sanoe  time  allowed  the  prosecution  to  go  on  for  punishing  the 
iacefiU  It  appears,  by  eome  books,  that  sacrilege  is  cognizable  in  the 
jpiritunl  as  well  as  the  temporal  courts  :(ii)  yet  I  take  the  law  to  be 
otherwise  :(o)  and  clearlyy  in  every  other  instasice,  felony  is  not  any 
more  than  treason  within  ecclesiastical  jurisdiction.  1  find,  also,  a 
prohibition  **  nisi,"(f )  granted  to  the  consistory  court,  merely  on  a 
suggestion,  that  the  suit  there  was  for  publishing  a  libel,  which  was 
an  offence  indictable  At  common  hw^g)  It  may  be  here  observed, 
that  suits  for  defamation  are  frequently  ^maintainable  in  r  ^g«  <% 
the  ecclesiastical  eourts,  where  the  same  scandal  would   ^  ^ 

pot  bear  nn  action  by  the  general  laws.    The  genera]  reason  of  which 
difierence  is,  that  the  crime  itself  imputed  by  the  defamation  is  a  sub^ 
ject  of  prosecution  only  before  the  spiritual  judge. 
;    The  sentence  of  tho  eoelesiastical  courts,  in  criminal  proeectoition, 
consist  of  spiritual  censures,  excommunication,  corporal  penance ; 

(«)  1  Hiwk.  P.  C.  4. 

(/)  6m  9  4b  »0  Will  III.  •.32,  ftpealed  53  GecUL  e.  ISO. 
'  (i)  R.  T.  Ta/lor,  1  Veot  293.    2  Keb.  607.  621.    R.  ? .  Wookton,  FHirib.  64.    9  9tK 
S34;  uid  •MlbuMoaT.£vaiv^dBttro.£co.L.218,21S.    Att  Gen. ▼.  retrwm,  3  Mer. 
998.399.  (A)  Can.  109.    2  Burn.  Eoc  L.  334. 

.  (i^9IiMt493.69S.    8MCollin«T.J«eMt«6Mod.l5& 

O)  8eeG«lizardT.Ki|piaU,9Salk.55S.  2  Ld.  Ra?ni.  309.  And  Uiif  it  now  the  ommiI 
fractioe  in  order  lo  obtaHLa  divorce.    1  BLCoinro.44J,Ji.  14,9d.  15. 

(ib)  3  Inst  205. 

(Q«irCaw]eflfaed]e7*tai8id.l68.    ]Keb.€20.    1  Hawk.  P.  a  7. 

(»>  Hick*  T.  Harria,  2  Sdk.  648.    Cartb.  871 .    Anon.  2  Mod.  314. 

<»).WekKinwv.lAko,lSid.281.  SKeb.23.  InwhiokcaaeataoQinatolunrobeenMd, 
thai  on  act  offenora)  pardon  does  not  extend  to  tkis  arime,  which,  tike  piracy,  9  Hal.  P.  C. 
18.  370,  rnttiraa  apecial  woeds  to  indoda  it    See  infr.  91. 

(a)  See  2  Inst  492.  Breaking  into  a  church  and  takinj;  away  the  title-deeds  of  the  adfow* 
9BPa  va#  held  a  matter  of  temporal  jorisdietion  only.    Gardner  ▼.  Parker,  4  T.  R.  3S1 . 

(|»)  "  Unleas  cause  snould  be  shown  to  the  contrary,**  a  preliminary  6nn, except  in  motioni 
of  coarse.  .  (9)  Anon.  Comb.  71. 
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and,  in  the  case  of  clergymen,  deprivation,  and  even  degradation  ;(r) 
but,  indeed,  as  to  the  last  mentioned  judgment,  the  right  of  any  human 
'  authority  to  annul  holy  orders,  once  conferred,  is  very  reasonably 
disputed*  by  our  Anglican  theologists,  though  the  frequent  practice  of 
the  Romish  church.  And  the  proceedings  of  th^se  tribunals,  in  cri- 
minal causes,  are  professedly  pro  salute  animse ;(«)  nevertheless,  the 
king's  pardon  is  a  bar  to  all  such  prosecutions.(Q 

The  encroachments  of  the  ecclesiastical  courts,  in  usurping  to 
themselves  jurisdiction  foreign  to  their  institution,  was  frequent  matter 
of  complaint  by  the  whole  commons  of  the  realm,  and  other  bodies  of 
men,  and  was  sometimes  redressed  in  very  early  parliameut8.(«)  As 
to  the  civil  power  of  these  tribunals.  Sir  Edward  Coke  asserts,  they 
have  jurisdiction  of  no  goods  nor  chattels,  but  such  as  are  de  testa* 
mento  et  matrimonia(v)  In  questions  relating  to  freehold,  it  is  very 
clear  they  have  no  direct  cognizance.  Their  testamentary  causes  do 
not  afiect  any  devise  of  lands  to  be  enjoyed. for  life,  or  as  an  inheri- 
tance :  the  validity  of  such  dispositions  by  will  must  be  determined 
at  common  law.  But  terms  for  years  beinff  considered  as  personal 
property,  the  ris ht  thereto,  as  well  as  to  goods  and  chattels  in  general, 
^majr  be  aflected  by  the.  decisions  of  the  ecclesiastical  courts^  as  by 
tlieir  granting  or  withholding  the  probate  of  a  will,  or  letters  of 
T  •QS  1  Administration.  And  *it  seems  they  may,  in  their  matri- 
*-  -I  monial  causes  also,  indirectly  defeat  the  title  even  to  an 

estate  of  freehold,  [by  determining  the  marriage  to  be  void.  Suits 
may  likewise  be  commenced  here,  notwithstanding  the  general  assert 
tion  before  quoted,  for  nonpayment  of  ecclesiastical  dues,  spoliation, 
and  dilapidations.(ii7)  But  in  regard  to  tithes,  where  the  mere  right 
to  them  comes  in  question,  the  spiritual  jurisdiction's  at  an  end.(x) 
For  these  courts  can  only  meddle  with  the  wrongful  withholding  of 
them,  where  they  are  acknowledged  to  be  due  to  some  person  or 
other.(y) 

A  principal  rule  for  granting  prohibitions  arises,  where  the  general 
and  ecclesiastical  laws  directly  differ ;  in  which  cases  the  former  shall 
be  preferred.  The  superior  temporal  courts,  therefore,  restrain  the 
ecclesiastical  jud^e  from  rejecting  and  setting  at  nought  the  testimony 
of  toe  credible  wltaess,(^)  except  in  testamentary  causes,  whifh  are 

(r)  Burn.  EccL  L.  Degredation,  fol  iL  p.  139, 7th  ed.  SeL  tit  Hon.  p.  787.  Biport  of 
Ecc  Com.  1833,  pw  57.  (t)  2  Iiut  493. 

(0  Com  of  Commendamt,  Da?.  73,  a.  Hall**  C.  5  Ca  51.  WatU*s  C  Cra  J.  3354  9oA 
set  Hob;  83.    But  aee  Norwood's  C.  Cro  El.  684 

(»)  8  Roll  Ab.  2ia  N.  by  lUtate  Cuomnapocte  H^K  M  Edw.  L  — d  XL   . 

(«)  3  lost  493. 600. 

(to)  This  if  the  term  man  to  a  aait  between  two  Bpiritoal  peraona  elaimisif  ondar  Iba 
same  patroo  the  profiu  or  a  henefioe.  Bara*a  Bee.  L,  t.  Spoliaiioii.  B«t  thia  adC  m  imiC 
maintaiaable  in  the  aptritual  ooort,  whece  the  partiea  oUim  onder  adterae  patroM,  ao  that 
the  Ttghi  of  patronage  might  come  in  dispute.    Fitx.  N.  B.  36  6.    Anon.  Godb.  45. 

(jp)  This  is  the  condosion  drawn  by  Sir  W.  Blaekstone,  3  Comm.  88,  and  agrefli  whh 
the  generally  recei?ed  opinion.  Hayytood  ▼.  Paty,  Sty.  169.  Bat  the  books  eited  by  him» 
t  Roll  Ab.  309, 310,  Bra.  Ab.  Jnrisdiction,  pi.  85,  are  not  reconoUeable  or  intdligtble.  Ao. 
wording  to  Sir  Edw.  Quk^  3  laat  364.  4^9, 490,  it  weald  aeero  that  tbeapirttaJ  ooort  bad 
no  soch  original  jorisdiction.  Bat  see  Sold.  Hist.  Tythea,  c  zi?.  a.  8.  Worka,  yoL  tit  p^ 
J389, 1390. 

(y)  Anon.  Oodb.  45.  In  the  oase  there  eited  from  the  Year-books,  the  right  to  the  titbei 
properly  speaking,  was  not  in  dispotd, 

(z)  Shotter  ▼.  Friend,  Citth.  143.    Richardson  ▼.  Disboio,  1  Vent  39t  ' 
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peculiarly  withki  the  i^iritual  jurisdiction  ;(a}  because  though  the 
ciWIians  require  two  witDesses,(6)  the  testimony  of  one  is  in  general 
competent  by  the  laws  of  England*  Questions,  also,  respecting  free- 
hold, as  before  intimated,  the  trial  of  disputed  customs  and  prescript 
tions,(c)  and  the  construction  of  acts  of  parliament,((/)  r  _«  •■ 
*may  give   occasion  to  issuing  prohibitions :  as  these  ■-  ^ 

things  are,  for  the  most  part,  appropriated  to  courts  of  common  law. 

But  where  the  general  laws  are  silent,  providing  no  specific  remedy 
and  redress,  and  the-  matter  is  not  properly  triable  by  them,  but. 
adapted  to  ecclesiastical  cognisance,  these  courts  ought  not  to  be  pro- 
hibited. Accordingly,  when  the  superior  court  thinks  there  is  no 
sufficient  ground  for  restraining  the  ecclesiastical  judge,  **  a  writ  of 
consultation,''  as  it  is  called,  is  awarded,  authorising  him  to  proceed. 

Having  taken  some  notice  of  appeals,  both  in  the  admiralty  and 
ecclesiastical  jurisdictions,  I  must  ooserve  that  there  is  a  variance  in 
this  respect  between  the  civil  and  canon  laws.  The  latter  allows 
appeals  from  decretal  orders  made  in  the  intermediate  stages  of  a  liti- 
gation ;  but  the  former  confines  the  power  of  resorting  to  higher  tribu- 
nals to  finai  decrees,  and  to  what  is  called  *' gravamen  irreparabile,''(r). 
where,  by  acquiescing  with  the  sentence,  (as  by  making,  a  discovery, 
to  which  a  party  thinks  himself  not  bound,)  the  cause  would  not  only 
be  decided,  but  irretrievable  detriment  incurred.  The  civil  law  pro  , 
eeeds  with  better  reason  ;  for,  as  the  admissibility  of  evidence,  and 
other  inlerlocutory  matters,  may  be  reviewed  and  discussed  when  the 
appeal  on  the  merits  is  heard,  suits  are  expedited  without  danger  of 
final  injustice.(/) 

In  these  disquisitions  concerning  the  tribunals  into  which  judicial 
magistracy  is  so  variously  distributed  within  this  ream,  I  shall  take 
DO  special  notice  of  the  courts  of  the  duchy  of  Lancaster,(g')  because, 
tfiough  extensive  *in  their  practice,  they  are  limited  and  r  ^.  1 
circumscribed  by  local  boundaries,  and  are  regulated  by  ^  * 

the  same  principles,  both  of  law  and  equity,  as  govern  our  more 
general  and  ordinary  jurisdictions. 

Lastly,  I  shall  briefly  speak  of  the  privy  council,  the  lord  president 
whereof  is  appointed  by  patent,  and  the  other  members  become  such, 
by  the  custom  of  the  realm,  on  being  summoned  and  taking  the  regu* 
lar  oath  during  the  king's  reign,  who  makes  choice  of  them  ;(h)  and 

(«)  Twmitet  t.  SmiUi,  1  P.  W.  10.  Cobbold  ▼.  Bum,  4  Tea.  200,  ciL  But  ptyment  of  a 
knoj  maj  be  Uiere  proved  by  one  witacM,  SboUcr  ▼.  Friend,  CarUi.  U^  2  Mod.  283. 
ttdMrdeon  t.  Desboro,  1  Vent  291.    Breedon  ▼.  Gill,  J  Ld.  Rmym.  222. 

{h)  It  doee  not  eeem  that  the  rale  un'ms  refponiio  omnioo  non  audiatnr,  ie  obeerted  in 
Mr  eodeeiMtioal  oeorts.  See  Scott  ▼.  Rhodet,  1  Phill.  20.  Sandford  ?.  Vaogfaan,  ib.  130. 
Head  t.  Philltpe,  2  PhilL  122.    Huntinyton  ▼.  Huntington,  ib.  213,  all  testamentary  cauMs. 

(«)  V^aaere  ▼.  Spleen,  Garth.  33.  Anon.  HeU.  13.  Except,  perhapa,  when  both  parties 
•TO  spiritoai  penona.  Rolla  ▼.  Hol/man,  2  RolL  Ab.  310,  pi.  1.  Cheeaeman  ? .  Hobj,  Willea, 
380.    See  stat  37  Hen.  VIII.  c  7,  a.  2.    But  see  Anon.  Godb.  45. 

(iOCaLa.96b.    Gould  ▼.  Gapper,  5  Raat,  345.    See  Juxoii  ▼.  Ld.  Byron,  2  Le?.  64. 

(a)  BiDoat'aCaae,  1  Atk.  29&    1  West,  27.  (/)  Dig  zlix.  1.    Aylifie,  vol  ii.  p.  72. 

{g)  In  thia  general  sketch  of  courts  not  proceeding  according  to  the  general  law,  naval 
■ad  miliCary  courts  martial  have  been  omitted ;  the  first  of  which  derive  their  authority  from 
tim  atsL  22.  Goo.  II.  e.  3,  explained  by  sUt  19  Geo.  III.  c.  17,  and  are  constituted  for  the 
trial  of  offeneea  against  the  articles  embodied  io  the  first  of  thoae  acts :  military  courts 
■MirtJal  ait  under  the  annual  mutiny  acts,  paased  fbr  a  space  of  time  firom  twelve  to  eighteen 
■raotha,  aeoording  to  ttie  station  of  the  troops,  and  try  offences  againat  the  articlca  of  war. 

(A)  4  lost.  55.  Com.  Dig.Koy,  E.  2.  And  a  summons  seems  to  be  rcqoutite  each  silting, 
in  order  to  enable  a  privy  counseUor  to  attend. 
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they  had  all  a  voic^  in  the  court  of  slarchamber  while  that  tribunal 
was  in  being.(i)  The  privjr  council  may  inquire  of  offences  against 
the  government,  and  commit  those  suspected  of  delinquency.(^')  But 
its  strictly  judicial  power,  so  far  as  it  affects  England,  is  confined  to 
cases  of  idiocy  and  lunacy,  as  a  court  of  appeal  from  the  decrees  in 
chancery :  for  in  such  instances  the  House ,of  Lords  have  disclaimed 
all  juri8(iiction.(*) 

In  suits  and  litigations  arising  within  his  majesty's  colonies  and 
plantations,  or  coming  from  the  courts  of  admiralty  there,  the  privy 
council  have,  by  way  of  appeal  also,  a  very  extensive  and  important 
judicial  authorilv.(/) 

r  *ft&  1  Fr^'"  ^^^^  review  of  the  distribution  of  judicial  magis- 
L  ^*^  J  tracy  amongst  us,  and  what  remains  to  be  said  of  courts 
of  equity,  it  must  appear,  that  never  in  any  other  country  was  there 
erected  so  ^reat  a  variety  of  tribunals,  adapted  to  distinct  subject- 
matters  of  htigation. 

(i)  4  lost.  54.  60. 
«   {j)  Anciently  each  privy  connsellor  had  a  power  of  commitment  ainglj.   Anon.  1  Leon. 
71 ;  and  see  Rex  ▼.  Kendtill,  Skin.  599.    Bat  it  is  now  cloar  that  it  can  only  be  In  connciL 
Entick  ▼.  CarringtoA  (case  of  general  warrants.)    S  Wils.  289 ;  and  see  1  And.  897.    i 
Rushw.  ColL  507, 50a 

(it)  Ex  parte  Pitt,  3  P.  W.  108  n.  Rocbfort  ▼.  L.  Ely.  1  Bra  P.  C  450.  1  Rid^.  P. 
C.52a   SeeOxendon?.  L.Compton,3Ve8.J.  73. 

{I)  On  the  jurisdietion  of  the  privy  eoancil  in  oppealrfVom  UiecotonioSi  E^  De^  t.  D. 
Atiioli  1  Ves.  'i05.  Pens  ▼.  L.  Baltimore,  1  Yes.  446.  Hall  v«  CampbeU,  €owp.^Ok  911. 
Perrin  v.  Blake,  Dooff*  343,  n.  Bayley  ▼.  Edwards,  3  Swan.  703.  AiUrmy-Gtm.  vw 
SiBwart,  2  filer.  156, 157.  In  the  oonstitotion  of  this  tribunal  there  were  great  imper^c 
tions.  Bacon*s  Advice  to  Sir  G.  Villiers,  iii.  U.  Works,  vol.  iv.  447.  By  hM.  3'&4' 
WiU.  IV.  c  41,  all  proceedings  befon  the  pi  ivy  cooneil  are  referred  li»  the  jodleilU  nem- 
mittee  appointed  by  the  act,  which  rontams  a  scheme  for  administvatigo  of  justiea  m  loat* 
ers  litigated  at  that  tribiinal. 


LECTURE  VI. 

OF  THE  LORD  CHAH CELLOR,  AND  THE  ORIGIN  OF  THE  COURT  OF  CHAHCERT* 

It  is  my  present  purpose  to  treat  historically  of  the  great  magis- 
(rate  who  presides  in  the  Court  of  Chancery,  and  to  elucidate  the  rise 
and  advaocemeDt  of  his  equitable  jurisdiclioD. 

This  term  **  caooeliarius"  had  originally  no  connection  with  cotntsr 
c$f  justice,  or  the  cancetling  of  instruments :  it  first  occurs  in  Vopiscus; 
but  one  of  bis  commentators  thinks  it  was  ofmuch  earlier  uae»  though 
t)ot  in  the  same  8ense.(a)  The  denomination  certainly^  at  the  firttr 
was  of  bomble  import,(6)  signifying  those  ushers,  who  had  the'  care 
of  the  *'  cancelli,^  or  latticed  doors,  leading  to  the  presence-chamber 
of  the  emperors,  and  other  great  men,  and  were  to  admit  or  repel  all 
comers^  and  to  prevent  riot  or  disorder.  With  some  reason,  therefore, 
this  contemporary  historian  writes  of  Carinus,  who  became  emperor 
towards  the  close  of  the  third  century,  **  praefectum  urbi  uniun  ex. 

{a)  Vopisc.  Hist  An^.  Script,  tol.  ii.  300,  ed.  1671.  Salmas.  ib.  Sec  Giannone  Istoria 
Civile  di  Napoli,  vol.  li.  SOO,  ed.  1672. 

(6)  In  this  account  Casaubon  and  Salmasius  agree.  Hist  Ang.  Script  vol.  ii.  796,  n. 
Duconge  v.  Ciaicelluiius. 
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opiccllariit  WM  fecit,  quo  foedius  nee  excogitari  ajiiguaQdo  poterat 
Dec  dici;"(c)  for  the  prsefectus  urbi  was  first  in  rank  among  the  civil 
officers  or  the  tia\e.(d)  From  their  ^original  situation  r  ^^g^  n 
the  Roman  canceUarit  became  secretaries  or  scribes  to  I-  ^ 

the  emperors  and  principal  judges  :(e)  then  they  seem  to  have  been 
a  sort  of  provincial  praetors ;  and  one,  of  them,  being  distinguish- 
ed above  the  rest,  suddenly  reached  the  summit  of  civil  grandeur 
and  preeaiinenoe.(/)  The  ordinary  part  of  his  function,  in  the  lauer 
ages*  seems  to  have  been  to  receive  petitions  and  supplications  addres- 
fed  to  the  throne,  and  to  frame  and  issue  the  imperial  writs  and  * 
mandates. 
The  naaie  and  office  of  chancellor  was  copied  from  the  Cssareaa 

Ealace  into  most  of  the  states  of  Europe,  and  became  characterised 
y  many  splendid  additions,  such  as  those  of  *<  nomophylax,  asylum 
juris,  ara  boni  et  squi,  vicarius  regis,  prorex,  interrex."(^)  The  chan- 
cellor of  France  is  described  by  Domat,(A)  as  the  first  of  all  the  magis- 
trates, the  head  of  justice;  presiding  in  the  king's  council,  and  in  all 
the  sovereign  courts  where  ne  sits;  giving  the  form  and  putting  the 
seat  to  all  edicts,  declarations,  and  ordinances;  issuing  patents  and 
^ommiMions,  and  exercising  all  other  functions  of  the  first  and  most 
important  of  offices. 

The  name  and  office  are  of  great  antiquity  in  England.  Sir  Edward 
CSoke  pdTonounces,  "  Certain  it  is,  that  tlie  British  and  Saxon  kings  had 
their  chancellors  and  court  of  chancery." (t)  The  author  of  the  Mir- 
TOTJj)  intimates,  that  one  Hubert  had  a  pardon  from  King  Alfred, 
which  was  enrolled  in  chancery :  others  affirm  that  Unwona  was  ^ 
chancellor  to  Ofia,  who  in  the  year  758,  began  his  reign  over  the 
Mercians.(A) . 

But  Selden,  in  his  little  treatise  on  this  subject,  declares  that  the 
oldest  mention  in  good  authority  of  the  *name  of  chan-  r  ^j  ^i 
cellor  of  this  kingdom,  is  in  Edward  the  elder's  time,  about  >-  •■ 

the  year  920.(1)  That  monarch  constituted  Turkelill  (who  was  allied 
to  the  royal  family)  his  chancellor,  with  very  transcendent  powers; 
^ut  quaecunque  negotia,  temporalia  vel  spiritualia,  regis  judicium 
expectabaut,  iiliusconsilioet  decreto  (nam  tantee  fidel  et  tam  profundi 
iogenii  tenebatur)  omnia  tractarentur,  et  tractata  irrefragabilem  sen- 
tentiam  sortiremur.''  Turkeiill  was  also  ambassador  to  several 
princes,  on  occasion  of  their  intermarrying  with  the  sisters  of  our  king, 

(0)  Vopiie.  CariniM  in  princ  Gil>bon.  oh.  12. 

(d)  Cod.  L  ixwiil  3.  Nov.  Uii.  ^  2. 

(<)  VopMc.  in  loo.  eiL  797.  804.    Spclm.  GIom.  CanoetlmriiM.  Cod.  I.  li.  3. 

(/)  Perge  igiior  ad  illam  proviaoiam  cancellorum  poinpa  decoratas,  et  glorSoM  |rra?itot# 
precinctua.  Ab^na  oogita  pneMotia  pudoreui.  Nam  quid  detieaa  tentare  vile,  qai  aiiUtat 
/aob  hoDore?  Faaces  tibi  judicum  poreut,  et  dam  juaaa  pnatorians  sediaportare  credocia, 
ipiacn  qnodaiDinodo  poteatatem  re?erendua  aa«uinia.  Coaaiodorua,  12.  1. 

ig)  ISpolm.  GloMi.  ▼.  Cancellariup.  Budie.  ADOot.Pand.  7SI.  F. 

(A)  Pub.  Uw.  b.  II.  t  i.  i  2.  par.  35. 

(0  4  Inat  78.  Tbia,  however,  nearly  aeems  aa  fabubua  aa  making  Minoa  chancellor  to 
Jopiter,  &c.    Spelm.  GJoaa.  v.  Canoetlariua. 

O)  C.  T.  §  1.  (k)  Dugd.  Orig.  Jurid.  c.  16.  >, 

(0  Treatise  on  the  Office  of  Chancellor.  Worka.  vol.  iii.  1466.  He  conaidera  it  aynony 
moua  with  referendurius,  u^ed  in  a  charter  of  £thol(Mrt,  the  first  Christian  king  of  thm 
Saxon  race  in  this  island.    A.  C.  605. 

October,  1842.— M 
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nnd  a  distiogemhed  general  rn  a  great  battle^  of  which  a  parttctilar 
accoaot  is  transtniued.  He  held  the  chancellorship  under  the  three 
pucceeding  princes,  Athelstaot  Ednf)Und,  and  Bdred  ;  and  at  length 
relired  from  ihe  world  as  abbot  of  Croyhind :  in  which  preferment  he 
"was  succeeded,  after  an  interval  of  above  a  centurj,  by  the  aathof 
who  transmits  this^  account,  and  speaks  of  his  predecessor  in  terots 
of  the  highest  veneration.(tn)  King  Ethelred  divided  the  chancellor- 
ship; between  the  abbeys  of  Ely^  St.  Augustine  in  Canterbury,  tind 
Glastonbury,  lo  be  exercised  by  turn  four  jnonths  yearly.(fi)  How* 
'  ever  strange  a  dispensation  this  may  now  seem,  when  erudition  ia 
widely  diiru3ed,  and  when  competitors  for  this  high  object  of  ambition 
testify  their  eminent  talents  through  many  contentious  scenes  of  rtval- 
ahip ;  y^U  perhaps,  in  that  unlettered  age,  it  was  one  of  the  moat 
^probable  means  of  procuring  a  fit  and  learned  counsellor,  and  aase^- 
isor  at  the  king's  right  hand.  It  engaged  the  interests,  and  incited  the 
emulation  of  those  religious  conclaves  to  whom  this  singular  cooces* 
«ion  was  extended.  They  would,  therefore,  seek  alternately  to  depute 
«  candidate  who  was  most  meritorious,  and  had  collected  all  the 
r  ^g  ^  knowledge  which  the  tinoes  aflforded.  Accordingly»  Sir 
L  J  *Edward  Coke  tells  us,  "that  this  king  Ethelred  bnd  a 

worthy  name^  and  a  worthy  man  to  his  chancellor.**(o) 

This-  high  magistrate  has  in  every  reign  maintained  his  sway,  unless 
we  suppose  him,  at  intervals,  rather  eclipsed  by  the  great  justieier.(^ 
He  has  now,  however  for  many  ages,  been  esteemed  superior  in  dig- 
nity to  all  the  otiier  judges  of  the  kingdom.(7)  A  writer,  under  Henry 
II.,  declares,  *<  Cancellarii  dignitas  est,  ut  secundus  a  rege  in  regno  hab- 
-eatur ;  ut  omnibus  resis  adsitconsilJis,  etiam  non  vocatus,  accedat.''(r) 
A  contemporary  author  affirms,  **  Cancellarius,  sicut  in  curia,  sic  ad 
^caccarium  magnus  est;  adeo  ut  sineipsius  consensu,  vel  consilio, nihil 
magqum  fiat,  vel  fieri  debcat.*'(r)  And  another,  about  the  time  of 
"Edward  the  I.,  admonishes,  "Officium  cancellariae  viro  provide  at 
discrete,  ut  episcopo  vel  clerico  magno  dignitatis,  debet  commifti, 
^mul  cum  cura  majoris  sigilli  regni,  cujus  substttuti  sunt  cancellarn 
-omnes  in  Anglia,  Hibernia,  Wallia,  et  Scotia,  omnesque  sigilli  regit 
tiustodes,  preeter  cintodem  sigilli  privati."(r)  As  to  his  keeping  the 
"seal,  above  spoken  of,  to  inqtnre  when  and  whence  that  mode  of  atj- 
thenticating  instruments  was  adopted  here,  seems  a  dark  and  unprofit- 
able research  and  one  of  those  controversies,  whieh  terminate-in  fners 
curiosity  of  speculntion.(5)  Something  was  added  to  the  splendour 
of  his  dignity  by  the  famous  statute  of  treasons,  in  which  he  is  first 

(m)  tnifulpliQt,  Rcram  Angliearum  SoHptoret,  30. 38. 42,  48. 

(«)  Seld.  Off.  Cluinc.  II.  (o)  4  loft  7a 

Ip)  Who  was  an  officer  of  very  great  aathoritv,  not  mcr6ly  of  tbu  Judicial  kind,  bol 
who,  in  the  king's  ab«enoe  beyond  aea,  governed  ihe  realm  as  viceroy.  In  modern  time* 
■uch  vioeroya  are  styled  lords  jasticeti.  3  Hawk.  4«  **  Justitiarius,  that  is^viccroy.**  3  SeUL 
1468.    Wilk.ed. 

(9)  I  ai.  Rep.  App.  7.    1  Roll.  Ab.  386.  pL  12. 

(r)  All  cited  by  Seld.  Off. Chanc.  111. 

(a)  His  duty  seems  to  have  been  to  supervise  the  charters  to  be  fvaled,  and  the  acts  and 
precepts  of  the  Aula  Regis,  and  to  preside  over  the  rov.il  chaf>el.  Mad.  Hittt.  £xc!i.  vol.  i. 
42.  In  rank  he  seems  to  have  been  preceded  hy  the  great  justicier,  the  luarslial,  suui 
perhaps  by  the  high  steward  and  chamberlain.    Id. 
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ntmed  of  those  great  magistratet,  to  slay  whom  in  their  places,  doiag 
\Mr  offices^  is  declared  to  amount  to  the  highest  crime  against  the 
siate^O 

♦The  statute  of  precedence  gives  him  rank  above  all  p     ^q      . 
dukes*  dxoejpt  those  of  liid  royal  family.(tt)    He  cannot  *•  J 

appoint  an  effective  deputy.(t))  If  the  master  of  the  rolls,(u?)  or  one 
of  theee  of  the  twelve  judges  who  have  been  specially  commissioned 
at  the  time  of  a  new  chancellor's  creation,  sits  for  him,  or  if,  on  diffi*. 
call  ocoaaioos,  he  calls  in  chosen  assistantSu  tlie  order  derives  ita 
virtual  auikority  from  bis  signature  ontyt  and  the  decree  as  to  its 
efficacy,  is  solely  his  own.  It  is  said  be  might  have  delegated  his 
powers  wben  the  ofSce  was  granted  for  lile  ;(x)  but,  in  effect,  it 
cannot  now  be  so  bestowed.  The  chancellor  having  so  near  a  rela-. 
tion  to  hifl  royal  master,  ou^hl  in  reason  to  .be  removable  at  the 
pieafture  of  the  king.  Therelore»  though  the  first  earl  of  Clarendon 
bad  t  patent  for  life,  the  taking  away  of  the  seal  from  him  amounted 
to  a  determination  of  his  office.(|r)  And  when  the  Jords  of  parliament, 
ia  the  fortjr-fourtb  year  of  Henry  IIL,  appeioted  a  ohaacellor  of  their, 
*wii  election,  displacing  Walter  de  ^Mertoii,  constituted  r.  ^.^^  •. 
by  the  crown,  the  kuter  was  soon  restored  to  his  office, '-  •> 

and  the  prerogative  recovered  its  just  rights.(a) 
.  Where  mentiott  is  made  of  the  chanoeUor  and  his  lieutenant,  the 
latter  expression  ia  to  be  understood  of  the  person  who  had  the  actual 
Qosiody  of  the  seal.  This  matter  introduced  some  perplexity  in  old. 
histories  and  reords.  But  ail  controversies  are  now  taken  away,  and 
there  caMot  be  a  lord  chancellor  and  lord  keeper  at  the  same  time  i 
for  by  tlie  statute  6  £iia.  c«  18,  their  office  is  declared  to  be  the  same. 
as  to  plaMy  amhodty,  j^risdiotion«  find  erooluments.(a)    AU  these 


J 


(f)  i»  Bd#.  in.«i5,  6.  9.    8M,alw,  14  £*».IIL  o.  6,37  Edw.UI.a  ISL,  ITftioh.. 

(»>  n  Hm.  YUL  e.  10. 

p)  4  Intt  83.    The  vioe^hahoerior  was  a  aotMtitale,  er  vieefferent    Mad.  Hitt  £xoiu  * 

.1.53. 

iw]  Tium  office  mom  of  k\srh  judinal  importaitot,  ia  of  gteat  antiquity.    It  was  ooii6fred  ■ 
OS' A^a  <la  Gfigvd^f  aa  cMrl^  as  the  Urenty-third  year  <^  Edward  L  hj  the  then  ohancel- 
hti  md  the  Dezt  s'*"t  of  it  tranamitted  to  ua  ia  ezpreaeed  to  be  with  the  ohanoaUor^ 
aaMot    Chron.  a^riep  at  the  end  of  Ducrd.  Ori^.  Jarid.  33.  37.    He  ia  chief  oflbe  tweirr 
mmet9  of  chairoery,  bat  far  disttoguiabed  above  the  net;  and  is  mantiQSed  in  the  atalQte 
IA  Biak  IL  «.  fli,  ailer  oertain  graAt  eftoera  of  aUta^and  iroiiiedlately  before  the  justicei 
of  the  9iie  beoch  and  of  tlie  other.    lie  heara  and  decrees  in  auch  eaoaea  deoendin^  in  - 
chaooery,  as  are  ripe  f»r  doterminatioo,  And  have  been  set  down  to  be  adjod^  in  his  conrt' 
of  ihe'roJlt;  which  is,  indeed,  hot  a  branch  of  the  chancery.  If  either  party  ia  ditaatisfied : 
with  his  aentenoo,  he  may  petition  ibr  a  rehearing  before  the  lord  chancellor,  which  is  called 
an  appeal  from  the  rolls.    The  moater  of  the  rolla  freqnentlj^  aits,  aometinea  as  a  anbatitate, 
aometiniea  aa  an  aaaistant,  to  tl^  snprenie  dispenser  of  justice  in  that  court    But  the  chan* 
ccllor*a  iignatnre  alone,  whoever  sits  ^r  or  with  him,  is  that  wliicl)  ^ives  effectual  author! t/* 
sad  eSksaty  to  sM  the  duterminAtiona.    To  prevent  diaputea  on  thia  aubject,  it  ia  enac(e  J, 
by  the  atat  3  Geo.  11.  c  30,  that  all  ordera  and  decreea  made  by  the  maater  of  the  rolls, 
axeept  snch  aa,  according  to  the  course  of  the  court  of  chancery  ought  only  to  be  made ' 
b^  the  lord  ehanoeUer,  tord  keeper,  or  lords  oommiesionors  of  the  r rest  aeal,  aball  be 
deeaMd  nad  taken  to  be  valid  ordera  and  decreea  of  the  said  court  of  chancery,  aubject, 
nevertheleaa,  le  bs  disehargedv  reveraed  or  altered  by  the  lord  chancellor,  lord  keeper,  or 
htA»  finmiasipnori  of  the  great  aeal ;  and  ao  as  no  such  orders  or  decrees  be  enrolled, 
till  the  same  are  aigned  by  the  lord' chancellor,  lord  keeper,  or  lorda  commlsaioaersof  tho 
gMatseab    8eefixpart«8haw,  1  Beatt.34,a6. 

Or)llad.l|iai.l!Mwch.ii.i&  (y)lSid.338.    4  Inat  87.  See  Sold.  Treat  IIL 

(«)  %»elnL  Gloas.  110.  (a)  4  lost  88. 
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rights,  except  preminence  of  rank,  are,  by  a  later  8tatute,(i)  extended 
to  the  lords  commissioners  of  the  great  seal ;  and  one  commissioner 
is  empowered  to  hear  motions,  l)ut  there  must  be  two  to  make 
decree8.(c) 

The  lord  chancellor  is  now  created,  not  by  patent,  but  by  delivery 
of  the  seal  to  him  in  council ;  when  he  takes  the  following  oath; — 
^'That  he  shall  welPand  truly  serve  the  king  and  his  people  in  the 
office  of  chancellor;  that  he  shall  do  right  to  all  people,  poor  and 
rich,  after  the  law  and  usages  of  the  realm  ;  that  he  shall  truly  coun- 
sel the  king,  and  his  counsel  laine,((2)  and  keep ;  that  he  shall  not 
know  nor  suffer  the  hurt  or  disheriting  of  the  king,  or  that  the  rights 
of  the  crowp  be  decreased  by  any  means,  so  far  as  he  may  let  it; 
and  if  he  may  not  let  it,  he  shall  make  it  clearly  and  expressly  to  be 
known  to  the  kin^,  with  his  true  advice  and  counsel ;  and  that  he 
shall  do  and  purcnasethe  king's  profit  in  all  he  reasonably  may /'(e) 
This  oath,  which  is  at  least  as  ancient  as  the  tenth  year  of  Richard 
II.,  in  very  general  terms  comprehends  his  function.(/)  His  power 
of  cancelhng  the  letters-patent  or  his  sovereign  is  justly  esteemed  the 
r  ♦101  1  ^""^8^®°^^"^  ♦branch  of  his  jurisdiction.(j^)  That  he  is 
*■  J  by  prescription  prolocutor  of  the  House  of  Lords,  is  like- 

wise an  auguk  part  of  his  cnaracter ;  and  it  was  in  early  ages  given 
in  charge  to  him  to  expound  to  the  lords  and  commons  the  causes, 
why  they  were  convoked  in  parliament  ;(A)  which  was  frequently 
done  in  a  speech  of  considerable  length.  The  visitatorial  authority 
over  eleemosynary  corporations  founded  by  the  crown,  the  right  of 
presenting  to  certain  ecclesiastical  benefices,  and  the  style  of  keeper 
of  the  king's  conscience,  might  all  possibly  be  derived  from  his  having 
anciently  the  superintendence  of  trie  royal  chapel.  He  was  reputed 
the  first  civil  magistrate,  the  principal  counsellor  of  state,  the  director 
or  adviset  of  writs,  charters,  and  public  instruments,  and  a  control- 
ling ofllcer  in  the  revenue  department,  before  he  singly  discharged,  in 
any  great  extent,  a  merely  judicial  capacity.  But  he  has  for  many 
a^es  presided  in  two  tribunals :  the  one,  a  court  of  law  and  of  record, 
o)  unfrequent  practice  and  narrow  jurisdiction ;  the  other,  a  court-  of 
equity,  of  which  I  sh^ll  now  endeavour  to  mark  the  origin,  and  gra- 
dual augmentation. 

The  ling,  by  his  numerous  jiKlges,  is  the  general  distributor  of 
justice,  though  he  can  no  longer  personally  give  sentence,(i)  as  he  was 
accustomed  by  our  pristine  constitution.  In  the  Saxon  times,  the  earl 
and  the  bishop  combined  their  authority  in  the  county  court;  and  it 

(6)  1  Win.  k,  M.  MM.  1,  e.  xxi.  k  3. 

(c)  Same  set,  (  3.  1  Harr.  Ch.  Pr.  la    1  Newl.  Ch.  Pr.  3. 

(^  That  it,  bide  or  ooaceaL    4  IdsL  88,  mar;.  («)  4  Inst  88. 

(/)  4  Inst  88.  It  18  rtry  limilar  to  the  oeth  ordained  to  be  taken  by  Uie  ekrkt  ef  the 
chancery.    St  18  Edw.  IIL  at  5. 

(g)  4  Inat.  88. 

(A)  Pr7nne*a  ed.  Cott  Ab.  Pari.  Hift.  paMim.  Thia  was  aometiaMa  dene  by  the  chief 
josUce.  The  ooeaaiona  of  which  deflation  from  the  more  general  practice  were,  according 
to  an  attenti?e]y  marked  distinction,  when  a  bishop  waa  chanoeIk»r,  and  the  eatiM  of  aom- 
ifiona  related  either  to  the  punishment  of  malefactors,  or  the  nsarpatioBa  of  thm  pope. 
Eatynge,  ch.  ▼!.  i  3. 

(t;  See  the  remarkable  dialogne  between  Jamea  I.  and  Sir  EMward  Coke  to  this  eiRMt. 
19  Co.  64.  For  instanoM  of  judicial  fhuctiona  excrcifed  by  the  kin;  in  penoo,  see  a  tract 
by  Sir  Robert  Cotton.    FbsUiumt,  p.  50,  et  seq. 
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b  reaeonably  conjectureoi,  that  the  prelate,  as  particularly  conversant 
to  the  divine  code,  chiefly  interfered  in  such  causes  as  required  some 
mitigation  of  positive  hw,(j)  Thus  was  equity,  then,  r  ^.^.^  -. 
administered  in  *thdse  domestic  tribunals*    But  we  may  ^  J 

suppose  this  discretionary  power  of  judicature  was  sparingly  exerted^ 
and  tbal  a  crowd  of  suitors  flocked  to  the  court  of  appeal,  which  was 
boldea  in  the  royal  palace,  and  which  also  equitably  alleviated  the 
rigour  of  positive  institutions.  To  diminish  this  litigious  concourse, 
the  followiofl  law  of  King  £dgar  seems  provided: — ^^Nemo  in  lita 
regom  appeflato,  nisi  quidem  domi  justitiam  consequi  aut  impetraro 
non  potent ;  sin  summo  jure  domi  urg^atur,  ad  regem,  ut  is  onus  ex 
aiiqua  parte  allevet,  provocato ;  atque  si  culpsa  pecuniaria  irrqgandi^ 
est  mulcta,  ea  non  unquam  capitis  aBstimationem  superato."(&)  Here 
it  may  be  added,  that  bv  the  laws  of  Edward  the  Confessor,  it  is 
declared  part  of  the  kingly  office,  and  to  he  inserted  in  the  coronatioq 
oath*  **  judicium .  rectum  rn  regno  facereii  et  justitiam  per  consilium 
proceruoi  regni  sui  ten6re."(/) 

We  come  now  to  the  Norman  period.  If  it  be  true  that  the  bishop 
had  exercised  an  equitable  jurisdiction  in  the  county  court,  his  absence 
from  that  tribunal  must  have  greatly  co-operated  with  the  other 
assignable  causes  of  its  decline.(ni)  The  prelates,  indeed,  by  virtue 
of  the  same  charter,  which  excluded  them  from  their  former  judic^« 
ture, established  their  consistories  ;{n)  bu;  whenever  they  attempted  to 
erect  these  into  general  courts  of  equity,  they  were  occasionally  re-* 
strained^  and  confined  to  the  present  limits  of  their  jurisdiction,(o}  In 
the  meanwhile  the  aula  reffis  was  constituted,  whore  the  king  and 
great  officers  of  state  presided,  and  adjudged  all  litigated  questions  of 
moment  according  to  positive  law,  or  their  own  sentiments  of  natural 
justice  'r{p}  for  we  may  suppose  they  did  not  consid(^r  r  ^.q^  n 
themselves  mtich  circumscribed  in  their  ^principles  of  '^  -' 

decision.  By  such  a  concurrence  of  events,  all  equitable  or  discre-^ 
lioDary  jurisdiction  now  centered  in  this  royal  tribunal,  and  that  in 
the  first  instance,  not  by  way  of  appeaUj)  But  the  power  of  the 
creat  justicier,  so  repuenant  to  the  freedom  of  the  Saxon  constitution, 
becoming  odious  and  dangerous  to  the  prince  and  people*  the  likq 
division  of  the  superior  courts  which  now  prevails  began  to  be  pro- 
jected ;(r)  though  >the  distinction  between  them  long  remained  unset* 
tied. 

This  brills  us  to  an  era  which  should  particularly  engage  the 
attention  of  those  who  investigate  the  founfdation  of  the  equitable 
jurisdiction  of  the  Chancery.  The  Common  Pleas  was  first  made  it 
distinct  legeA  court  i{s)  but  we  may  suppose  it  did  not  immediately 

'  ( j)  1  Ch.  Rep^  App.^.  Gardon  ParIUmeit%  101. 

{k)  Lamb.  ArchaioD,  65.  Wilk.  Leg.  An^Io-Sax.  77.  The  former  part  of  the  law  aeemt 
to  ap^to  eqaitj  in  civil  snita,  the  ooqcIqbioq  to  a  doe  mitigatioo  of  the  crimlMl  oode. 

{I)  mik,  htg.  Anglo^ax.  SOO. 

(«)  Oilb.  For.  Rom.  1, 3.  Hale  Hiat  C.  L.  cB.  vii.  p.  146,  ed.  1779.   («)  1  Ch.  R.  app.  5, 

(#)  3  n.  Cbmm.  Si,  IKI.  Tint  ahowi  that  a  general  notion  waa  entartaiaed,  even  Uien,  of 
judicial  eqoity. 

(0)  S  Bl.  Com.  49.  (a)  1  Ch.  R.  app.  5. 

m  Hale  Hiat  C.  L.  eh.  vii.  pp.  146^  153,  ed.  1779.  SolliTan,  Lect  312. 

^>  The  eeparation  of  Uie  Exche^icrr  ibr  revenve  parpoaee  woa  probabhr  earlier.  1  Mad« 
Hiat.  Etch,  cli.iv.0.  l,p.53S. 
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acquire  anv  high  degree  of  credit  and  respect  among  a  people  accas- 
tomed  to  the  aggregate  magnificence  of  the  aula  regis.  To  this,  as 
one  cause,  we  may  attribute  those  loads  of  petitions,  which,  for  near 
two  centuries,  were  presented  to  the  lords'  house  for  juridical 
redress.(/)  The  lords  were  soon,  or  from  the  beginning;,  weary  of 
such  extensive  judicature;  and,  reserving  themselves  as  final  judges 
of  appeal,  remitted  the  suitors  to  inferior  tribunals  for  a  previous  sen* 
tence.  Yet  the  king  for  some  time  retained  his  judicial  capacity  and 
character.  Edward  I.  frequently  sate  in  the  King's  Bench  on  impor- 
tant occasions  ;(tt)  and  the  ordinary  style  of  that  court  still  supposes 
the  presence  of  the  sovereign.  The  same  prince,  by  advice  of  his 
Chancellor  and  others  of  his  council,  determined  such  causes  as 
required  equitable  relief.  He  therefore  passed  a  law  in  the  twenty- 
eighth  year  of  his  reigu,  *^  that  the  chancellor  and  the  justices  of  the 
King's  Bench  should  follow  him,  so  that  he  might  have  at  all  times 
r  *104  1  ^^^^  ""^^  ^^^  ^'"^  sages  of  *the  law,  which  might  be 
*■  -I  able  duly  to  order  all  such  matters  as  should  come  unto 

the  court  at  all  times  when  need  should  require."(v)  This  is  the 
reason  contained  in  the  statute.  The  successor  of  this  wise  monarch 
was  v^ry  unfit  to  fill  the  tribunal  which  his  father  vacated.  Tet  the 
same  idea  so  far  oontinued  to  predominate,  that  Scrope,  chief  justice 
In  the  first  year  of  Edward  III.,  declared, '*  the  Chancery  and  King's 
Bench  were  but  one  place,"  meaning,  as  Lambard  seems  to  interpret 
him,  that  they  were  both,  in  contemplation  of  law,  holden  in  the  pre* 
sence  of  the  K\ng.{w)  About  three  years  afterwards,  it  was  found 
convenient  that  these  courts,  which  used  to  follow  the  king  in  his 
peregrinations,  should  have,  as  the  Common  Pleas  had  before,  a  more 
stationary  residence.  This  rendered  impracticable  the  personal 
a]^)earance  of  the  sovereign ;  yet  the  style  of  the  court  supposed  the 
royal  presence,  being  sometimes  *' coram  rege  in  cancellaria,''(4:) 
sometimes  "  coram  rege,"  without  addition.(y) 

The  same  persons  who  had  counselled  the  king  how  to  exercise  his 
old  constitutional  power  of  mitigating,  in  particular  instances,  the 
rigour  of  positive  law,  exercised  it  themselves  in  his  absence  ^  the 
chancellor  being  the  (^hief,  and  the  authority  of  the  rest  gradually 
centered  in  him.  For  hd  had  been  anciently  the  principal,  if  not, 
sometimes  the  sole  adviser.  That  high  equitable  jurisdiction*  which 
was  immemorially  participated,  at  least,  by  this  great  magistrate* 
devolved  upon  him  exclusively  by  the  necessary  result  of  political 
changes  and  events.  It  is  not,  however,  clear  when  he  was  first 
disencumbered  of  his  assessors.  In  the  first  year  of  Ekiward  Hi.,  a 
r  *^105  1  ^^"'^"^^^i^^  ^  ascertain  the  bounds  of  *  Windsor  Forest 
*-  •*  was  issued  to  him  and  other  lords  sitting  in  the  court  of 

(i)  H«L  B'mL  Com.  Law,  c  iii.  pp.  53, 53,  ed.  1779. 

(ti)  Rex  ▼.  Cuwle,  2  Burr.  851,  852,  Slc    See  Tnis8el*t  History  of  bit  mgn,  w.  179. 

(v)  Sut.  3d  Edw.  1.  c.  5.    Lamb.  Aroh.  71.  ed.  16S5. 

(10)  Lamb.  Areb.  69,  70.  4  Inst  80,  which  it  a  mora  oataral  ooDatnietioB  than  thai  in 
SInat.55Q.    See  also  Roy  ▼.  Leonard,  2  RolL  349. 

(x)  1  Cb.  R.  App.  5.  Sir  Edward  Coke  infers  Uie  superidritj  of  the  Kln^*s  Benefa  to  the 
Chancery  from  the  style  of  the  former  being  ^  coram  nge^"  sAd  that  of  the  latter  **  eoram 
rege  in  caocellaria  ;"  because  additio  probat  minoritatem.  4  Inat.  80.  Tbe  same  arg o- 
ment  woaid  prove  tbe  idferiority  of  tbe  house  of  lordis  which  is  entitled  ^  btibro  tbe  king 
in  parliament.*'  (y)  ^non.  Dy.  315.  pi.  100. 
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ChaDcery»  as  it  is  expressly  termed  on  that  occa8ion.(2)  Others,  like- 
wise  are  joined  with  him  in  the  writ  or  proclamation  issued  in  the 
twenty-second  year  of  Edward  III.,  recognising  or  establishing  his 
judicial  authority.(a)  The  stat.  36  Ed.  Hi.  st.  1,  c.  9^  is  considered 
by  Spelman  as  referring  many  things  to  the  sole  and  exclusive  cogni- 
sance of  the  chancellor, (ft)  and  seems  generally  understood  as  con^' 
finning  or  enlarj;ing  his  equitable  juri8diction.(c)  Yet  Sir  Edward 
Coke,  whose  prejudices  and  animosity  against  this  court  are  recorded 
in  legal  history,  asserts,  that  this  law  relates  only  to  the  issuing  of 
origioul  writs  ;(cf)  which  part  of  his  office  was  probably  k>ng  b^re 
this  time  entirely  discharged  by  deputation.(e)  This  interpretation 
plainly  contravenes  the  words  of  the  act,  which  are,  **  that  the  com- 
plainant shall  in  chancery  presently  have  relief,  without  elsewhere 
pursuing  to  have  remedy.'*(/)  As  to  the  objection,  that  the  most 
ancieojt  decree  in  chancery,  of  which  we  have  any  account,  is  subse- 
quent to  this  period,(^)  it  must  be  remembered,  that  the  equity  side, 
as  ii  ia  called,  is  not  a  court  of  record  ;  and  there  was  then  probably 
DO  particular  obligation  on  jlhe  officers  of  it  to  preserve  any  memorial 
of  its  proceedings;  the  use  of  precedents,  in  causes  depending  on 
equitable  circumstances,  being  not  hitherto  sufficiently  understood. 

It  seeros^  indeed,  incontrovertible  that  the  Chancery  exercised  aa 
equitable  jurisdiction,  though  its  practice,  ^perhaps,  was  r  •ia^  i 
Dot  verv  flourishing  or  frequent  through  the  reign  of  I-  -■ 

Edward  UL  ;{h)  which,  according  to  the  preceding  account,  connects, 
as  it  were,  its  lineage,  and  proves  it  a  continuation  of  that  royal 
court,  holden  under  different  torrns,  according  to  the  changes  of  times 
and  manners,  immemorially  by  our  ancient  kmgs.  I  pass  by  the  par* 
liament  record,  cited  by  Roll  and  many  others  as  decisive,  because 
Sir  William  Blackstone  has  told  us  that  the  date  of  it  is  mistaken.(i) 
Let  us  recur  to  other  testimonies.  In  the  fourteenth  or  fifteenth  year 
of  Edward  III.,  Serjeant  Parning,  after  having  served  the  offices  o( 
ehief  justice  of  EiDglaod  and  lord  treasurer,  was  appointed  chancellor; 
a  man,  in  Sir  Edward  Coke's  estimation,  of  profound  and  excellent 
knowledge  of  the  laws  ;{j)  yet  he  usually  sate,  as  the  same  author 

{»)  Spelm.  GkMt.  voce  Canoellariof. 

(a)  1  Eq.  Ab.  139,  n.  (d).    ParlM*B  History  of  the  Court  ofChaooerj,  p.  35. 

(*)  Spelm.  6loM.CnceUiritM,  p.  130. 

(O  LmUi.  Arak  7a  Dugd  Orig.  c  zri.  King  ▼.  Btandiih,  1  Lot.  341.  Larobard  telb 
«•  be  doee  not:  remember  th&t,  in  oor  reportf  of  oommoii  law,  tbere  k  aay  mention  of  ^oiei 
lleibre  the  chancellor  for  help  in  equiU,  bot  onlj  frooi  the  time  of  King^  Henry  IV.  Lamb. 
Areh.  73.  ftit  thie  is  very  diflSurent  from  aaytngv  ae  he  ia  made  to  do,  3  Inat  553,  Uiat  bo 
could  net  find  diat  tho  chaneeUor  held  any  oonrt  of  equi^  before  that  time. 

(^  dIo8t.553.    4  Inat  83. 
.   C»)  8t«t  Weat  3.    13  £dw.  I.  at  L  e*  zxi?.  a.  9.    Gancordani  derid  de  eanoeOaria  in 
breri  fteiendo,  4be. 

(/)  There  are  notraoea  of  any  other  officba  breviom.  A  auit  maintained  in  the  Kio^*a 
Beach  by  orifiaal  oot  of  Chancery,  ia  oonalnied  aa  commenced  in  one  and  proaecoted  in 
the  other  (Sup.  80.  n.) ;  thereA»e,  in  ihat  caae  a  aoitor  doea  elaewhere  paraoe  lo  ha?e  remedy* 

(r)  3  Inat  653. 

(i)  It  ia  not  oulerial  that  the  author  of  the  Divoraity  of  Coorta,  writings  in  the  leigpi  of 
Bdward  ill.  ahoald  not  particolarly  notice  the  chancellor's  court  of  eouity,  3  Inst  552;  for 
it  ia  not  pretended  that  the  diatinctioo  between  the  two  brancbea  of  hia  court  was  then 
alropf  ly  marked ;  that  hie  equitable  juriadiotion  waa  frequently  resorted  to.*  Duf^d.  Ori|f. 
Jurid.  C.1&  King  v.  Standiab,  1  Lev.  343,  or  that  judioal  equity  waa  maUer  of  system 
and  ariiacial  fcienoe. 

(i)  3  fiUck.  Comm.  53,  n.  U)  ^  Ii»t.  79.    3  Inat.  55l 
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mforms  us,  and  heard  matters  debated,  and  argoed  himself  in  the 
court  of  Common  Pleas,  conscioos  **  that  he  who  knew  not  the  coqq- 
mow  law  could  never  judge  well  in  equity."(A:)  This  assiduity  to  per- 
feifit  himself  for  his  office,  seems  to  indicate  some  increasing  extent  of 

Practice,  and  bis  desire  of  establishing  systematic  grounds  of  decision, 
n  the  same  reign,  two  oiher  eminent  lawyers,  Sir  Robert  Thorpe  and 
Sir  John  Knivet,  both  of  whom  had  been  chief  justices,  were  appointed 
to  preside  in  chancery.(/)  Sir  Edward  Coke  adds,  that  in  periling 
the  rolls  of  parliament  in  the  times  of  these  lord  chancellors,  we  find 
ilo  complaint  at  all  of  any  proceeding  before  them :  bat  that  soon 
af\er,  when  a  chancellor  had  been  macJe,  who  was  no  professor  of  the 
law,  we  find  a  grievous  complaint  by  the  whole  body  of  the  realm, 
r  *107  1  ^^^  ^  petition  that  the  most  wise  and  able  men  might  be 
*'  *  '  i  appointed  chancellors,  and  the  ^enormities  of  the  Chan* 
eery  redressed.(i7i)  So  that,  iti  the  opinion  of  this  learned  writer, 
who  is  known  to  have  been  very  anxious  to  abridge  the  equitable 
jurisdiction  of  the  Chancery,  and  to  represent  it  as  a  novel  usurpation, 
mere  abuse  of  power  occasioned  the  remonstrance*  In  the  forty-fifth 
year  of  this  reign  we  meet  with  a  petition  of  the  Comaion8,(a)  **  chat 
no  plea  be  thereafter  pleaded  in  the  Chancery,  unless  the  king  be^ 
properly  a  party,  or  the  matters  relate  to  that  jurisdiction,(o)  and 
that  all  pleas  there  already  depending  be  sent  to  the  common  law  ( 
(but,  as  if  this  could  hardly  be  expected,  the  petition  adds,)  and  that 
no  person  who  shall  sue  there,  or  to  the  council  by  bill,  be  for  the  future 
delayed  of  suitable  redress,  as  they  have  been  to  their  grievaiKie*'' 
This  happened  immediately  before,  and  perhaps  oooaaioned  the^ 
appointment  of  those  learned  chancellors,  Sir  Robert  Thorpe  and  Sir 
John  Knivet,  who  succeeded  him  in  the  folio  wins  year.(;i)  And 
hence  it  is  plain,  that  in  the  reign  of  Edward  IIL  the  chancellor 
exercised  an  eqaitable  jurisdiction  by  bill,  as  well  as  sat  in  bis  ordi-^ 
nary  court  of  record,  accordiiig  to  the  course  of  law. 

Neither  is  it  probable,  that  at  this  early  period  the  diatinatieo 
between  his  two  courts  was  clearly  ascertained,  and  strictly  attended 
to.  Let  us  reflect  on  some  of  the  subject-mattisrs  of  Chancery  litiga* 
tion  in  those  days.  Writs  of  estrepement,  in  the  nature  of  modem 
injunctions,  issued  out  of  this  court(9)  Questions  relative  to  dower,(r) 
to  the  partition  of  estates,(«)  and  to  tithes,(/)  were  fr^uentlv  brought 
r  *108  1  ^f^'^  ^t)d  decided  by  *the  Chancerv.  Even  if  aJl  these 
^  J  matters  were  determinable  in  the  chancellor's  ordinary 

(Ir)  4Iiitt79. 

(I)  9  Intt  559.    The  dat«  of  Tbdrpe*t  appoiDtaiMt  10  miMMsd.    4  laii  19^ 

(m)  4  lost  79.  (fi)  1  RoU.  Ab.  379.  F.  pi.  U    5  Ryau  S04. 

(o)  Ck  qQ6 100  pleM  touobaM  Iwoe  ^  k  OMttttrit ;  tad  fM  PryoD^  Cot^ 
ment  of  Um  Records,  p.  1 19,  el  m. 
'   {fi  1  Piri.  Hift  33U.    8eo  Uwlb^t  Lift  of  WyktiMi,  pfk  S0, 5S. 

(9)  Fitzh.  Nat  Brer.  141, 149.  See  Smltk  Y.Coyjer,  8  Vea.  SO.  WtkeHof  V.  MSk^ 
Calandare  of  Proceedinga  in  ChaiMery,  vet  i«  SI.  ta»f.  Edv.  IV. 

(f )  Tearbrook  6  Edw.  III.  47  b.    Daniell  v.  Belyngburf  b.    Cal.  Proe.  Gk.  L  30* 

(•)  Tearbrook  91  Edw.  IIL  dL    See  Co.  Ln.  168  a.    Harit.  n.  7. 

(t)  Sold.  Hiat.  Titbea,  0.  xi?.  k  4.  Windham  v.  Norria,  Toth.  985.  Anon.  I  Freeos.  303. 
Amm.  9  Ch.  G.  987.  See  GaleDdara  of  Proeeedinga  ra  Chenoery,  toL  I.  itMMW*  Iziii.  Ixazi* 
Sflita  for  thbca  were  alao  determinable  ab  antlqoo  in  the  Ciohe^oer.  Langbam  v.  Baker, 
Hard.  116;  and  aee  Hardcaade  ▼.  Smkhaon, 3  Alk.  347.  Fawk  Exoh.  Praot  5.  In  38 
Aas.  pi.  90,  the  reporter  adds,  **  Quod  mirum,  and  note  that  neither  the  CoaHMm  Pkw  AM 
the  Kiog*a  Bench  will  hold  oonutanee  of  titbea.** 
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court  of  ]aw«  they  mast  naturally  have  given  frequent  occasion  to 
adopt  (whatever  was  the  form  of  the  aott)  those  maxims  and  princi- 
ples which  prevail  in  courts  of  equity,  especially  when  we  consider 
the  derivative  source  of  his  judicial  power.  In  that  and  the  suc- 
ceeding age,  the  expedience  of  such  a  court  of  equity  became  daily 
more  visible.  The  proprietors  of  lands,  to  secure  them  against  for- 
feiture, to  render  them  devisable,  or  to  evade  the  statutes  of  mort- 
main, usually  vested  them  in  the  names  of  trustees.  This  is  said  to 
have  been  the  case  of  the  greater  part  of  the  estates  in  England, 
when  Henry  V.  began  to  reign,  (a)  If  the  fiduciary  betrayed  the 
'confidence  reposed  in  him,  by  refusing  to  account  for  the  r  #iog  t 
profits,  no  relief  was  to  be  obtained  out  at  this  altar  of  I-  •■ 

refuge  (ara  boni  et  saqui,)  wliere  a  suitor  might  compel  a  conscien- 
tious diseoverv  by  his  adversary's  oath.  The  unpopularity  of  this 
court  seems,  therefore,  to  have  ariseut  not  from  its  essential  cbarac^- 
teristics,  but  partly  from  the  indiscretion,  ^inability,  or  injustice  of 
some  chancellors,  and  partly  from  its  incapacity  to  award  any  redress, 

(«)  9  ImL  558.  Bmoa,  Uiei,  90.  94.  Co.  Ln.  279  a.  The  editor  of  Ibe  lat«lj  pub- 
Iipbtd  Prooeadiiift  in  Chancery  obaervea,  Pref.  p.  I,—**  It  appears  that  the  chief  boiinea* 
io  the  coart  of  Cluncerj  in  earlj  timea  did  not  ariae  from  the  introdootioQ  of  oaeacff  hod, 
aeoordinf  to  the  opinion  of  moat  writora  on  the  anbjeol;  Tery  few  inataneet  of  petitiona  q» 
•Mh  fiQcnMb  oeeitrrin|f  naaog  the  proceedinga  in  Chancery  dortnip  the  first  four  or  fire 
reieaa  after  the  eatahhahment  of  the  «qmtable  jurisdiction.  Moat  of  theite  ancient  peti- 
tiona were  preaented  in  conaeqoenoe  of  aaaaolta  and  treapasaea  cofnixabte  at  eommon  law,  but 
fir  whidi  the  part^  complatnin|p  was  onable  to  obtain  redreaa,  in  coneaqoenee  of  the  aaain* 
leDanee  or  proCeotioo  of  aoine  powerfiil  baron,  or  the  ahertff  or  other  officer  of  the  ooonty 
in  wUeb  they  oeearred.**  It  ia  not,  I  apprehend,  supposed  by  writers  of  authority,  (except 
Bk  Edw.  Coke,  4  Inat  89,  whoae  prejudicea  on  thia  aobject  are  well  known)  that  the  eqpitablo 
iorisdictioo  of  the  eoart  of  Chancery  origrimited  with  the  introdiyctien  of  naea.  L.  Derby  V 
C^  19  Cos  Ita.  Martb  ▼.  MarahaU,  Hobw  63.  For.  Rom.  17;  and  aee  1  Eden.  194;  bqt 
aial  it  reeeired  a  freat  aoceasion  of  boaineaa  ftom  the  refusal  of  the  common  law 
eoorta  to  five  relief  against  the  feoffees.  Yearbook  4  Edw.  IV.  8  hi  pi.  9 :  and  th<it  this 
waa  the  ease,  b  ahown  by  the  earlier  proeeedinfa  prefixed  to  the  pubMeatioa  aHoded  to. 
Aasaminir  the  rei^vkr  jariadietion  of  the  eoort  to  htve  coromeoeed  17  Rich.  II.  lof,  11 9^ 
note.  Fref.  CaL  I^oc  in  Ch. ;  at  which  time  the  petitiona  appear  to  bate  been  firat  reiptdarly 
Btdt  dnrinf  the  ibar  Iblbwiog  '^'K?'  ^^^  nnmber  of  cases  upon  uses  and  trosta  appears  to 
have  been  re^ralarfy  profrresaive.  We  should  natnrally  expect  that  naea,  whether  onf  inating 
m  an  e?ai4on  of  the  atatoiaa  of  mortmain,  15  Rich.  IL  c.  5.  Lex.  Prat  959.  Bwgtaa  ▼. 
Wkeate,  1  Eden,  918.  9  BL  Comm.  971 ;  of  the  fi>rleitnre  cooaeqoent  on  high  treaaoo  in 
the  eiril  #ar«,  Co.  Ln.  979  a.  Gilb.  Ua.  3, 4.  1  Sand.  Us.  17.  1  Co.  139  b.  91  Rich.  IL 
e.  3;  or  io  the  wish  to  make  Und  deviaable,  Bae.  Us.  90, 91 ;  wouM  be  more  and  more 
litigated,  aa  in  the  aecond  generation  the  legal  poseeasion  came  into  new  hands,  and  tlio 
occupation  of  the  landa,  and  the  eonaeience  of  the  feoflleea,  ceaaed  te  aaeertain  the  tine 
owner.  See  Brent*s  ease,  9  Loon.  15.  To  enable  the  reader  to  form  a  judgment  on  the 
sBMect,  the  eaaea  eo  ueea  are  sobjoined  fVom  tho  Prooeedings  in  Chaneery,  Hnt.  V.  Dodd 
▼.  Browning,  1  Cai  Ch.  xiii.  Rothenhall  ▼.  Wyohenbam,  9  Cal.  Ch.  iii —  Hsn.  VL  Hoberd 
▼.  Braaier,  1  Cal.  Ch.  xxl  Appleton  ▼.  Aleyn,  lb.  xxxi.  Credy  ▼.  Corer,  lb.  'Xliii.  Grooa  v. 
Depebam,  lb.  xMiL  LoteH  t.  Eehard,  Ibw  Ur.  Wakering  ▼.  Bayle,  lb.  hit  Roper  r. 
fioUyng,  9  Cal.  Ch.  xix.  Myriynn  ▼.  FalUn,  lb.  xxi.  Felbrigre  t.  Dannne,  lb.  xxiii.. 
Sealaa,  Ld.  ▼.  Fellbrigge,  Ibw  xxrL    Ediyngton  r.  Bremrd,  lb.  xxxT.    Jonea  ▼.  Fenley,  lb. 


Mg  ▼.  Bayte,  1  OaL  Ch.  hni  Broddeawocth  ▼.  Coke,  lb.  Ixrii.  Ardem  ▼.  Ardem,  lb.  Ixxii. 
"Ibty  T.  Norton,  lb.  Ixxziii.  D.  GkHieester  ▼.  Bp.  Ely,  lb.  xc  Bailly  ▼.  Weat,  Ibi  cxxiv. 
Shakeapere  ▼.  Lanibert,  Ih.  dxt.  Worsley  ▼.  Battiacombe,  9  CaL  Ch.  xli.  Jenying  t. 
Orangemao,  lb.  xhrlii.  Bolevn  ▼.  Hoq»  lb.  11  Baondcra  ▼.  Jurdao,  lb.  hri.  Chiy  ▼.  Aide, 
borgh,  lb.  Ixi. — Rml  IIL  try  ▼.  Onsty,  9  CsL  Ch.  Ixxi? .  Mora  ?.  Coke,  lb.  Ixxv.  And 
though  many  matters  now  cognisable  at  oororoon  law  form  the  aobject  of  the  earlier  biUa 
or  petitiooa,  there  boo  inataoce  of  a  demorrer  to  a  part  of  a  bill,  becauae  it  waa  matter  tri. 
aMe  at  common  law.  1  Cal.  Ch.  xlis.  On  the  other  band,  in  the  reign  of  Henry  V,  there 
baofciataMooafroyef  glreniBpariiameiitagainalaleofieeintruat  Clinton  ▼.  De  k  Pool» 
4Rot.PatL15L 
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amd  reimbursement  of  expenses  to  a  defendant  draped  thither  on 
unwarrantable  or  untrue  saggeftioos.  The  la«t-aieiiliened  defect  was 
remedied  as  earty  as  the  17  Rich.  II.  c.  6,  which  gave  this  court 
aotbority  io  such  oases  io  decree  discretionary  damages,  and  of 
course  increased  its  btisiness,  by  removing  so  just  a  complaint  of 
hardship  and  iniquit^.^i?) 

To  addresses  against  the  chancery  our  Plantagenet  prinoas  and  Uieir 
ministers  gave  uowilling^  attentioD;  sometimes  an  evasive  answer, 
sometimes  a  peremptory  refo9BL(to)  The  Commons  in  the  third  year 
of  Henry  V.,  represent  the  process  by  subpcena  (the  present  ground* 
work  of  a  suit  in  this  court)  as  invented  by  John  Waltbam  bishop  of 
r  •no  1  Sali8bury,(x)  out  of  his  subtlety  usurping  *tbe  proviaoe 
L  J  of  other  courts^jr)    That  petition  only  prayed  relief  as  to 

matters  detenmnable  at  common  law*  seemingly  admitting*  in  extra, 
ordinary  cases,  the  subpoena  process^  though  of  late  introduction*. 
Yet  -the  king  gave  a  flat  negative  to  their  request :  in  whichi  perhaps^ 
he  nnaflifestM  less  discretion  and  moderation  than  bis  royal  father,, 
who  to  similar  applications,  answered,  that  such  writs  should  not 
issue,  ^ut  when  necessity  rcqohTd;(%)  thus  reserving  to  the  courts  of 
common  law  their  just  and  native  jurisdiction,  and  not  banishing  from 
the  chancery  suits  proper  for  equitable  relief.  One  of  theae  answera 
runs  thus: — **  The  king  will  charge  his  officers  to  be  more  sparing  in 
sending  for  his  subjects  than  they  have  been  heretofore ;  but  it  is  not 
the  intention  of  our  said  lord  tha  kiag,  that  bis  said  officers  shall  so 
far  refrain,  that  they  may  not  send  for  his  subjects  in  matters  aod 
causes  necessary,  as  hath  been  done  in  the  times  of  the  good  pro* 
genitors  of  our  said  lord  the  kii^."(^)  From  these  latter  words  w< 
may  concbde,  that  something  similar  in  effect  to  the  subpoana  proi- 
cess,  and  not  much  different  in  form,  perhaps  a  soire  facias  and 
atlachment  thereon^i)  as  was  in  use  before  tnis  subtle  invention  of 
Bishop  Waltham.  And  if  the  writ  of  subpoena  was  devised  in  tho 
rf\fiji  of  Richard  II.,  it  is  unreasonable  to  look  upon  the  equitable 
jurisdictiou  of  the  chancery  as  depending  solely  thereon,  and  a  novel 
invention  also  of  the  same  date.  Judging  a  priori,  such  a  project 
was  neither  likely  to  be  planned,  nor  to  succeed ;  and  the  former  foots 
aeem  to  warrant  the  contrary  presumption.  It  is  allowed  that,  as 
early  as  the  reign  of  Bdward  IV.,  the  present  practice  was  esta- 
blished in  daily  fiiae.{c) 

(9)  1  Rj.  Abr.  19a  a.    (It  to  tliefe  atMeoaily  dtnd  st  il»  IS  RWw  IL)    TIm  fim 
dwffSt  in  ChMoerj  eitiiit  i»  of  Ule  «mm  ^mf,  4  f nM.  8S ;  tad  tbt  bUb  or  peUtMm  c^  tkmX 
jFSM'sivtbenratregakHyfiM.    8m  Gtl.  f  m&  Ch.  PmT. 
_.  (•>  9  And.  164    AU  fheaddraMSi  iMSi  to  hafe  besn  l>y  tiw  CoamiQiii  sIom.    te 


P»rke*«  Hiftoiy,  p.  37. 

(x)  Keeper  of  the  pHvj  teal,  }0  Ridk  II.  krmwdiA,  biehop  of  GIf,  «(Wwtfdi  trcb. 
bMiep  Mieoeeei«tly  of  York  and  Ctiitcrborj,  wbk  io  that  jftear  made  chaaoetlor,  Spodaa. 
OloBft  CanoeUario^  \j  advice  and  ocmaent  of  paHiaaneiit,  I  Paii-fliM.  4aS«  It  doaa  jiol, 
aeoei  that  WahlkaMi  waa  ever  clianoaHor;  aee  Snatman'a-Seriaa,  jGiaM.  vaee  Caaeellarioa. 
Doffdalo,  Oriir.  Jar.;  tbeo^h  be  i«  ao  ealM  8  BU  Gemm.  Sft  Saldna  Prm  Baran.  pt.  U^ 
Ok  4  If  he  waa  never  ia  diet  office,  H  eeema  atrasga,  thoogh  he  aniglit  invent  the  wtit  of 
aebpBna,  Io  eoiMider  him  aa  the  ibunder  of  the  equiubie  rartadUilio*  aaChanoefj. 

(y)  4  Ret.  Pari.  84.  pL  46.    1  RoO.  Abr.  S71. 

<*;  S  Rot  Pari.  471.  («)  1  Ob.  R«  90. 4  Hhi.  IV. 

(*)  Fits.  N.  a  141.    SeeSeM.Hi8t.Titbea,e.Xfv.  44 
.(«)  IXvefaiiyofCkMirto(alittletreatiaepoUMMdUitbeFranohl«ifMifa^i»tho^ 
Hen.  VIII ,)  p.  993.    Brooke'a  Ah.  Ut  Conaoience  and  Sabpona,  pMwai.    . 
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•The  last  stiHiggle  which  the  court  of  Chancery  wns  r  ^,.,  *• 
engaged  in  for  its  equitable  power,  was  the  controversy  *'  J 

wheihcT  It  was  restrained  by  the.stat.  4  Hen.  IV.  c.  88,  from  giving 
relief  after  a  judgment  at  law.  The  common  mode  of  such  f ettef  is 
i)y  enjoining  the  plaintrff  at  law  not  to  sue  out  execution.  This  doobt 
was  solved  as  late  as  the  reign  of  James  I.,  who  referred  it  to  five 
lawyers,  then  counsel,  and  afterwards  judges  of  the  first  eminence  in 
'their  profession.(d)  They  reported,  arid  the  king  confirmed  their 
decision,  in  favour  of  the  jurisdiction'  clairored,  which  appeared  t6 
have  been  exercised  at  least  from  the  beginning  of  the  reign  of  Henry 
VII.  Their  opinion  is  maintained  with  very  elaborate  arguments,  as 
-well  by  themselves,  as  in  a  treatise  professedly  written  on  the  sub- 
ject.(e)  It  may,  however,  be  doubted,  wheiher  this  pdnt,  as  now 
settled,  has  increased  the  business  of  the  court.  Th^  event  of'a  suit 
"at  taw,  from  a  variety  of  causes,  is  sometimes  doubtful  and  uncertain. 
If  It  were  established,  that,  after  a  judicial  determination  ai  law,  nd 
relief  could  possibly  be  obtained  in  equity,  many  suitors  might  ntate 
limdy  applications  to  the  chancery,  from  groundless  apprehensions 
of  legal  rigour  and  injustice. 

It  has  t^n  argued,  that  since  the  Union  the  chancery  hath  a  gen- 
eral jurisdiction  throughout  the  United  Kingdom,  because  the  judgb 
of  It  isatyled  lord  chancellor  of  Great  Britain,  or  lord  keeper  of  the 
seal  of  Crreat  Britain,  not  of  England,  as  before  that  event.(/)  Bat 
'the  lord  chancellor  on  that  occasion  said,  all  the  powers  of  this  court 
flowed  from  the  great  seal ;  which  is  now  indeed,  made  the  great 
•seal  of  Great  Britain,  yet  the  act  has  not  made  the  chancery  so.^) 
bs  ordinary  process  does  not  issue  into  Scotland  ;  and  a  r  ^ .  .^  *, 
ne^exeat  rqfao,  *which  is  a  writ  founded  on  the  common  ^  *'  J 
'!aw,(*)  may  be  awarded  to  prevent  a  man*s  retiring  thither  (it  beinjf 
out  of  the  reach  of  this  jurisdiction),  as  well  as  to  parts  beyond  the 
9ets:{t)  In  one  case  of  this  sort  the  court  doubted  its  authority  to 
•her  the  form  of  an  original  writ,  and  the  application  failed.(^*)  Birt 
•a  book  of  the  highest  credit  establishes,  not  only  the  practice,  but  the 
•form^  the  writ,  which  oU^ht  to  be,  to  prevent  the  party  from  retir- 
tnc  out  of  the  realm,  or  to  Scotland.(*) 

rhe  king  cannot  erect  new  courts  of  equity  to  proceed  without  k 
jury,  and  in  derogation  of  the  common  law.(/)    But  it  is  said  thejr 

(4)  09000,  kird  ehaaflfior,  Montafoeb  chi«f  j««tiM  of  ttm  Klnf*«  BeiMh,  Yolvwtos, 
Joitice  of  Uie  Coinmon  Pleaa,  Crewe,  ebiefjuvtioe  of  Uie  Kinff*t  Beodi,  Waller,  chief  Iwroa 
'  of  the  Ezcbeqaer.  8m  Chron.  Ser.  ad  fhi.  Da?d.  Ong.  Jurid,  S  Bac  Works,  p*  4%,  ot$, 
tmi.  {i)  fell.  Rep.  App.a^  9bw«ii.^  noie  \k 

(/)  Rex  ▼.  H.ro,  I  Sir.  149. 

(#)  Rci  T.  Hare,  1  Str.  15a    See  etet  9  Will  IV.  c.  33. 

(A)  Fitzh.M.  B.  1»S.  Anon.  Dj.  396  a.  pi.  19.  fleta,  333.  BriU.  133;  and  see  tlie 
'•ffumeot  in  Uambargti  Company  v.  Retww,  3  Mod.  136.  Comb.  53.  For  its  ch  >ngB  fWnvi 
«  prerogative  writ  to  ci?il  prooeaa,  Anon.  1  Alk.  531.  £tchea  r.  Lanoe,  7  Vee.  417.  Toni« 
liiMMi  ▼.  Harri0on,1j  Ves.  33. 

(1)  Anon.  3  Salk.  7U3.  Mackintosh  ▼.  O^ilvie,  1  Dick.  119.  4T.  R.  113,  n.  3  Swan. 
365,  n.  Wilson  v.  Boiwetl,  3  Dick.  535 ;  and  see  1  V.  &  B.  133.  So  to  Ireland,  Howdea 
^.  Rogers,  I  V.  «D  B.  )3M ;  but  see  Dornal  v.  M.  Donegal,  M  Ves.  43. 

ij)  Hunter  ▼.  Maeray,  Cas.  temp.  Talb.  196. 

(k)  I>one*8  CMe,  1  P.  VV.  363.  This  case,  tiioogh  prior  in  time,  was  nnt  in  print  when 
Haater  ▼.  Maoraj  was  decided  ;  ^nd,  as  it  was  above  twenty  years  earlier,  might  easily 
•scape  observation.  (I)  3  Roll.  Ab.  164,  pL  9,  10.    Jenk.  265,  pi.  17. 
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may  be  holden  by  prescription  ;(jw)  which  implies  a  legal  incoMis- 
tency,  (unless  we  believe  the  royal  prerogative  to  have  varied  in  this 
respect  at  different  periods)  since  prescription,  as  a  title  to  any  frao- 
chiscy  presupposes  a  royal  grant.  It  is  also  asserted,  that  counties 
palatine  (to  which  courts  of  equity  are  thought  incident)(n)  may  be 
created  by  the  king.(o)  Roman  emperors  created  palatinates,  the 
crown  of  England  is  imperial,  therefore  our  princes  have  that  power. 
This  is  the  reasoning,  out  can  hardly  be  thought  serious,  much  leas 
convincing  or  satisfactory.  Indeed,  Chester  and  Durham,  and  some- 
times Lancaster,  are  called  counties*  palatine  by  prescription.(p)  But 
the  true  origin  of  such  supposed  prescription  was  probably  not  merely 
a  royal  grant,  but  some  ordinance  connrmed  in  the  great  coimcil  of 
r  ^..o  1  the  realm,  or  some  stipulation  with  the  ^inhabitants  at 
^  •  Mhe  time  they  were  completely  consolidated  with  th6 
English  monarchy.  Ely  is  not  a  county  palatine.(f )  Besides,  its 
exempt  jurisdiction  depends  on  acts  of  parliament.  The  Exchequer, 
like  the  court  of  which  I  have  bc^n  discoursing,  is  a  branch  of  the 
aula  regis,  and  from  that  source  may  derive  its  equiuble  jurisdic- 
tion.(r)  The  courts  of  equity  in  London  and  the  cinque  ports  ia*e 
sanctioned  by  positive  statutes;  it  is  therefore,  upon  the  whole,  justly 
questioned,  whether  such  equitable  judicature  n>ay  be  holdea  simpijr 
by  prescription.(5)  It  should  seem  that  the  royal  prerogative  extends 
not,  in  this  manner,  to  abridge  or  derogate  from  the  common  law. 
To  this  eflfept  was  that  resolution  of  many  of  the  judges.  Sir  Edward 
Coke  being  one,  that  the  king  cannot  grant  a  commission  to  deter- 
mine any  matter  of  equity,  but  it  ought  to  be  determined  in  the  oourt 
of  Chancery,  which  hath  had  jurisdiction  in  such  case  immeiaoriaUy» 
and  had  always  such  allowance  by  the  law ;  but  such  commissions 
or  new  courts  of  equity  shall  never  have  such  allowance,  but  have 
been  adjudged  to  be  against  law.(Q 

Chief  Justice  Hobart,  therefore,  calls  the  chancery  a.  fundamental 
court,  as  ancient  as  the  kingdom  itself,(ti)  referring,  as  plainly  ap- 
pears, to  that  equitable  power  of  judicature,  which  our  earlier  princes 
were  bound  and  accustomed  to  exercise,  and  which  I  have  thus 
attempted  to  trace  downwards  from  them.  At  present  it  stands 
uncontradicted  on  the  records  of  parliament,  that  ^*  the  constitutioa 
of  this  court  was  long  before  the  Conquest."(v)  The  necessity  alooe 
of  such  judicial  power  might  perhaps  lead  to  an  inference  that  it 
was  known  and  felt,  however  sparingly  exerted  or  imperfectly 
defined,  in  every  age  of  our  juridical  polity.  This  will  lead  me,  in 
r  ^..^  1  the  rtext  lecture,  to  make  some  inquiry  *into  the  nature 
L  -I  of  equitable  jurisdiction  in  general,  and  as  it  is  adopted 

and  allowed  to  take  place  in  this  country. 

(M)  Perrot*tC.4  Inst  87.  97.  See  MarUo  v.  Marsbdl,  Hob.  63.  £.  Derbj*t  C  18 
Co.  113.    Finiier  ?.  Fallen,  1  VenU  155.    3  Lev.  34. 

(n;  Murtia  v.  Marshall,  Hob.  63.  (o)  Dav.  60,  b.  4  lost.  304,  marg. 

{^)  4  Inst  311.    Dav.  63,  b.    Fisber  v.  Batten,  1  Veot.  157. 

(9)  CoitoD  V.  Johnson,  Cartb.  10i».    Grunt  v.  Bagge,  3  East,  133. 

(r)  Not  simi.ly  from  prescription,  4  lust  118,  lli^ ;  and  see  Dav.  63  b.,  mucb  leas  iVom 
the  Stat.  33  Hen.  Vlll.  c.  3U.  {9)  Martin  v.  Marshall,  Hob,  63. 

it)  Ld.  Derby's  casv,  V2  Ca  1 1 4. 

iU)  Martin  v.  Murshull,  Hob.  63.    3  Roll.  R.  109. 

[V)  Uulih. Sl  vol.  ix.  Apt',  pp.  178, 17y. 
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LECTURE  Vn. 

OF  EQUITY  Iff  GEHERALi  AHO  THE  EffGLISH  COURTS  OF  EQUITT. 

HA¥ive  in  the  last  lecture  treated  historically  of  the  lord  chancel- 
lor's office*  and  attempted  to  trace  the  origin  and  source  of  His  equit- 
able jurisdiction,  1  am  regularly  led  to  consider  the  general  nature 
and  necessity  of  such  courts  ol  equity,  and  the  chief  properties  by 
which  they  are  in  this  country  characterized  and  distinguished  from 
Qourts  of  law.  This  seems  neither  an  improper  nor  a  misplaced  dis- 
OQstioB,  before  we  proceed  farther  in  this  course  of  studies,  more 
especially  as  in  the  following  lecture  I  shall  have  occasion  to  mention 
appeals  from  these  courts  of  equity. 

Equity  is  a  judicial  interpretation  of  laws,  which,  presupposing 
the  legislator  to  have  intended  what  is  just  and  right,  pursues  and 
efieclomtes  such  intention.  The  Aristotelian  definition  runs  thus 
**  Kwm99^fut  r«ir  f«^»  i  iKXttwit  hm  rw  M^tr."(a)  *'  The  nature  of  equity 
is  the  correction  of  the  law  where  it  is  defective  by  reason  of  its 
oniyersality.''  The  thought  is  very  sagacious,  and  worthy  of  its  great 
aailhor«  but  is  capable  of  more  elucidation  than  he  sto{MS  to  give  it. 
By  universality,  then,  is  meant  that  the  law  deals  in  general  expres* 
sions,  at  least  so  far  general,  as  to  include  some  cases  within  the 
words  which  are  not  within  the  reason  or  spirit  of  its  coercion,  and 
to  omit  other  cases,  which  ^required  the  like  provisional  ■-  ^.  .^  -■ 
iQsiitiMion.    For  it  is  impossible  that  any  premeditation  ^  ^ 

sbot>U  discover,  or  ever  so  voluminous  a  code  express,  that  endless 
series  of  complicated  occurrences  which  may  vary  the  moral  fitness 
of  applying  positive  ordinances.  In  these  instances  the  law  (or, 
rather,  the  wordi  of  it)  is  defective ;  that  is,  in  the  original  language 
of  the  definition,  iXKuwa^  it  leaves  out  something  which  it  is  the  pro- 
itince  of  equity  to  supply.  Here,  then,  a  judge  ought  to  interrogate 
himself,  what  the  lawgiver,  as  an  upright  mad,  would  have  decreed  if 
the  case  in  question  had  lallen  within  his  foresight  and  contemplation. 
Grotius,  in  his  little  treatise  *'  De  iEquitate,"  ecSbrces  the  necessity  of 
thus  recurring  to  equitable  interpretation  with  a  kind  of  mathematical 
iHustratioii.  '*  Cum  enim  iusBqualibus,"  savs  he,  *'  idem  non  possit 
esse  aoquale,  res  autem  ssepe  sunt  inadquales,  lex  vero  una  semper 
atque  eadem,  necessario  consequitur,  alia  virtute  opus  esse  quss  inse- 
qualibus  rebus  suam  cuique  eequalitatem  prsestet,  unde  hsBc  virtus 
aaquitas  Latinis,  Grsscis  vero  t9i§iKtm  dicitur.*' 

Equity,  therefore,  regarding  the  intent,  and  not  scrupulously  fetter- 
ed by  the  letter  of  the  law,  has  to  this  end  a  twofold  operation ;  some- 
times abridging  the  comprehensiveness  of  the  text,  and  sometimes 
extending  the  words  so  far  as  to  include  other  cases  within  parity  of 
reason. 

1.  An  instance  of  the  former  kind  may  be  found  in  one  of  our 

(a)  Arkt  Eth.  Nioom.  lib.  t.  c.  la  This  defioition  in  approved  by  Pufiendorf.  Jar.  Nat. 
k  6.  lib.  ▼.  c  12,  §  31,  and  adopted  by  Grotiua  de  iBquiUte,  c.  i.  ^  3. 

October,  1842.— N 
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earliest  aod  best  reporter8.(6)  An  old  act  of  parliament  provides,  (hat 
foods  rescued  from  a  ship,  wt^ere  ihere  is  no  legal  wreck»  shall  be 
delivered  by  the  sheriff  to  safe  custody,  in  order  to  their  being  claimed 
within  a  year  and  a  day  {  yet  if  the  goods  are  perishable*  and  the 
aherifl*  sells  them,  retaining  the  value  ih  their  stead,  restrictive  equity 
(abridging  the  comprehensiveness  of  the  text,  which  happens  not  to 
r  *116  1  ^^^®  ^^^  ^^®  provision  for  perishable  ^commodities) 
^  -l  teaches  us,  that  he  acts  agreeably  to  the  intention  of  the 

lawgiver,  who  designed  the  benefit  of  the  trading  owner. 

2.  On  the  other  hand,  «*ubi  lex  est  speciatis  et  ratio  ejus  generalis, 
generaliter  est  accipienda.'*(t;)  Thus  two  ancient  statutes  respecting 
executors  are  construed  to  extend  to  administrators,  since  no  possible 
reason  can  be  suggested  why  they  should  be  exempted  from  the  same 
provisional  i:egulation.((/)  So  in  divers  acts  of  parliament,  the  word 
**  persons''  has  been  holden  to  include  corporations ;"(e)  which  is  a' 
larger  sense  than  it  bears  in  ordinary  discourse:  and  our  modjern  sta- 
tutes seldom  speak  a  very  technical  language. 

A  question,  however,  arises,  whether  penal  laws  may  be  extended 
by  equity,  to  which  very  respectable  judges  give  their  affirmation*</) 
It  is  true  an  offender  sometimes  may,  by  subtlety,  evade  the  letter  of 
the  criminal  code,  and  yet  contract  as  great  a  share  of  moral  guilt, 
as  if  he  had  transgressed  expressly  against  the  words  of  the  law*  But 
it  does  not  follow  that  the  same  measure  of  civil  punishment  ought  ta 
be  inflicted ;  for  that  would  render  the  enjoynr^nt  of  life  and  liberty 
precarious  and  insecure,  depending  on  the  degree  of  sagacious' iioder- 
landing,  on  the  passions,  also,  and  prejudices  of  the  judicial^  magis- 
trate ;  and,  of  course,  exposed  to  continual  and  painful  apprebensKMU 
The  familiar  instance,  therefore,  selected  by  Lord  Bacon,  forces  our^ 
assent,  and  illustrates  the  expedience  of  the  doctrine,  that  penal  sane*- 
tions  are  not  to  be  enhanced  by  equity.  '*  If  the  law  be,"  says  he, 
*^that  for  such  an  offence  a  man  shall  lose  his  right  hand,  and  the. 
r  ^117  1  ^^^'^^^^  *hath  had  his  right  hand  before  cut  off  in  the* 
I-  J  wars,  be  shall  not  lose  his  left  hand;  but  the  crime  shall' 

rather  pass  without  the  punishment  which  the  law  assigned,  than  the* 
letter  of  the  law  should  be  extended.''(f )  This  is  not  nterely  a  specu*. 
l^tive  instance,  invented  by  that  great  oracle  of  wisdom,  but  the  speci- 
ffc  punishment  expressly  ordained  by  the  stat*  13  Hen.  YIII.  c.  liL' 
All  discretionary  judicature,  therefore,  is  with  us  (except  aa  to  the. 
quantum  of  an  amercement,  the  duration  of  penal  imprisonnient,  or 
other  corporal  punishment,)  confined  to  civil  litigations  respecting  pi)o- 


(^  PbwfL  465,  4^&  aied  and  approvedi  ThfeacUtoedle  v.  Lip«bMn,  1  Freein.  185.  3 
Ketk  381. 

(c)  2  Inst  43.  83.  Boawfage^s  case,  10  Co.  101,  b;  and  eee  for  msUncea,  3  Inst  llS.' 
15^.    The  civil  law  baa  a  nimilar  naoiim.    Dig.  I.  iii.  10.  27. 

{d)  Hill  T.  Grange,  Plewd.  178.  Kyaton  t.  6tud<l,  '2  BUmd.  4SL  Hari).  311.  3|3.  1  UaU 
P.  C.  653,  654 ;  and  See  Wimbieh  v.  Tailbois,  Flowd.  53,  54. 

(e)  Baq.  Ua.  57.    Murdalen  College  case,  1  Mqd.  164. 

(/)  Hill  V.  Strange,  nowd.  178.  Eyaton  v.^tudd,  H  Plowd;  467,  468.  3  Innt  158;  and 
fee  F,iow().  83,  a.  arg.  Kinatton  ▼.  Clark,  3  Atk.  205.  The  observations  ol  Gntioii,  De 
iBquitate,  c.  U.  §  14,  aeeros  to  relate  to  a  dispensing  puwer;  socb  as  the  royal  prerogative 
to  pardon  crimes  and  offences.  The  equity  of  Uie  ancients  seams  to  have  included  at  U%»%^ 
the  mitigation  orponisbments.    Arist  Rbet  lib.  i.  c.  13. 

(g)  Bac.  Max.  Reg.  13,  ad  fin.;  and  see  Reg.  7.  1  Hal  P.  C.  19. 
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perty.  The  rigour  of  penal  laws  may  be  mollified,  but  not  enlarged, 
by  equitable  construction.(A) 

Having  thus  far  considered  the  abridgment  or  extension  of  the  legal 
text  by  judicial  equity,  there  is  another  part  of  the  Aristotelian  defini- 
tion which  calls  fur  some  aiieniion.  Equity  is  «*  iT«»«p^ii»/ai,"  the  cor- 
rection of  the  law.  This  correction  in  not  by  way  of  control,  but  of 
exposition;  it  does  not  oppugn,  but  promote,  the  meaning  of  the  law. 
For  if  the  law,  understood  according  to  the  unquestionable  intention 
of  the  legislator,  has  descended  to  particulars,  has  described  the  very 
matter  tinder  c6nsideration,  it  is  not  in  such  case  defective  by  reasr>n 
of  its  uni  vcrsaHty ;  nor  is  there  any  room  for  the  inter|to9iiion  of  equity, 
any  warrant  or  authority  for  that  kind  of  juridical  redress.  We  may, 
indeed,  doubt,  how  far  certain  ordinances  are  consonant  to  natural 
justice,  but  n6t  whether  thev  ought  to  be  obeyed,  unless  they  are  plainly 
subversive  of  some  principle  of  divine  or  moral  obligation,  and  require 
bs  to  act  rather  than  to  suffer. .  Even  then  it  is  a  matter  of  private 
Conscience,  remote  from  the  office  of  judicial  magistracy,  which  is 
constituted  to  declare,  not  to  alter  or  infringe  the  hiw.  *'Perquam 
durum  est,  sed  ita  lex  scripta  •est,"  is  the  popular  phrase  r  ^.  .g  -• 
i)f  Ulpian^(t)  in  a  case  where  the  terms  were  sufficiently  ^  ^    ^ 

explicit  to  exclude  that  equitable  construction  which  reason  W0uld 
otherwise  haVe  dictated.  JBy  another  Roman  law,  a  minor  was  not 
to  b^  enlrO^red  with  his  property  till  he  had  completed  twenty-fivd 
years  of  age.  Let  us  suppose  that  a  guardian,  six  days  only  before 
the  appointed  period,  transmits  to  hi«  ward  the  management  of  his 
estlite,  who  isquanders  the  patrimony  by  profuse  misconduct,  it  is  not 
iikdy  that  the  young  heir  would,  during  those  six  days,  have  acquired 
a  n^uch  greater  maturity  of  discretion ;  ^et  Harmenopuius  writes,  that 
the  guardian  is  responsible  for  the  dissipated  Wealth.(^')  The  law  ii 
Sufficiently  cxdIIci  ;  there  is  no  unforeseen  exigence  of  peculiar  circum^ 
iiances:  and  if  the  opinion  of  the  legislator  himself  could  be  demanded, 
he  would  probably  answer  that  his  intention  was  to  prohibit,  and  not 
to  allow,  every  guardian  to  estimate  the  discretion  of  his  w^rd.  la 
nke  manner  the  early  Athenians  entertained  a  general  notion  of  judi* 
cial  equity,  as  supplemental  to  their  written  laws:  for  their  judges 
were  )iworn  to  administer  relief  according  to  the  laws,  where  the  law# 
^^rere  piirticularly  explicit ;  and  in  other  cases  to  award  the  most  equi* 
tftt>le  8entence.(/r)  These  suggestions  may  concurrently  serve  to  fornl 
[K>me  coinpetent  idea  of  general  equity  as  directing  judicial  determina* 
lions. 

'  Let  us  nett  take  a  view  of  equity  in  our  mtinicipal  courts.  The 
foundation  and  origin  of  equitable  jurisdiction  in  this  country,  histori- 
trally  speaking,  was  fully  discbdrsed  on  in  the  last  lecture ;  it  remains 
that  we  attempt  to  delineate  the  chief  properties  by  which,  at  present, 
courts  6f  equity  are  with  us  distinguished  from  *those  of  r  ^..^  ^ 
law.    Sir  Johri  Trevor^  after  many  years'  experience  in  I-      ****    J 

(A)  Partridge  ▼.  Strange,  1  Plowa.  86,  b.  ]  B.  Comm.  8a  See  Rex  ▼.  Hodnett,  1  T. 
B.  lUl.  (i)  Dig.  XL.  iz.  12. 1. 

(J)  M«  tx^n  tJumi  to?  itrntLcrtf  iic  ixct7o?«  t*?  o/u«0-fci*«r  «aTc/i««{«i?,  /«ii/i  ^Airf. 
cBmj  ^iXAv6{«^««rf{0f  T0tf  rofcftf.  "Ttiat  Uie  judge  was  not  to  make  a  parade  ol*  mora 
bmnaDiiy  Uian  the  uw.**    Not.  Ixxzii.  c.  10 ;  and  see  Thue.  lil>.  L  e.  84. 

ifs)  PeL  Leg.  Alt  l».  IV.  t.  iU.  §  &  KATA  THN  FNnMHN  API2THN.  See  PoDuz. 
lib.VilLcU.eeg.a5.    lb.  e.  lO. 
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his  profession  as  an  advocate  and  a  judge,  describes  equity  in  this 
'country,  as  qualifying,  moderating,  and  reforming  the  rigour,  hard- 
ness, and  edge  of  the  law ;  as  assisting  it  where  it  is  defective  and 
weak ;  and  defending  it  from  crafty  evasions  and  new  subtleties 
against  the  justice  of  it(/)  We  are  not,  however,  to  suppose  all  this 
accomplished  by  the  unrestrained  arbitrament  of  the  reigning  judges : 
the  use  of  precedents,  and  their  binding  authority,  were  understood 
soon  after  the  practice  of  these  jurisdictions  became  so  diffuse,  and 
equal  reverence  was  paid  to  them  in  courts  of  equity  as  of  law.  Before 
the  splendid  abilities  of  Lord  Nottingham  had  shone  forth  in  the  court 
of  chancery,  and  suggested  to  his  successors  the  outlines  of  a  scien- 
tific system,  in  a  great  cause  there  depending,  we  find  the  chief  justice 
of  England  referring  himself  to  former  adjudications.  At  which 
Chief  Justice  Vaughan  expressed  some  astonishment,  urging  this 
dilemma,  that  if  any  precedent  could  be  produced  the  same  with  the 
case  before  them,  the  reason  and  equity  would  be  the  same  in  itself; 
and  if  the  precedent  be  not  the  same,  it  is  not  to  be  cited,  being  not  to 
that  purpose.  But  the  lord  keeper,  properly  correcting  him,  said : 
"  Certainly,  precedents  are  very  necessary  and  useful  to  us :  for  in 
them  we  may  find  the  reasons  of  the  equity  to  guide  us ;  and  besides, 
the  authority  of  those  that  made  them  is  much  to  be  regarded.  We 
shall  suppose  that  they  did  it  upon  great  consideration  and  weighing 
of  the  matter ;  and  it  would  be  very  strange  and  very  ill,  if  we  snoula 
disturb  and  set  aside  what  has  been  the  course  for  a  Ions  series  of 
r    ♦ISO    1  ^^^^  ^^^  aees."('»)     •Thereupon,  it  was  ordered,  that 

1  J  they  should  be  attended  with  precedents  before  they  gave 
their  opinions.  Since  that  time  above  a  century  has  elapsed,  during 
which  the  copious  variety  of  suits  determined  in  chancery  has  render* 
ed  its  rules  of  decision  proportionably  less  discretionary  and  vague.(9i) 
3o  that  a  perfectly  new  point,  or  res  Integra  as  it  is  called,  unafiected 
by  former  adjudications,  occurs  now  very  rarely  in  this  court ;  and  the 
studious  attendant  frequently  hears  more  cases  referred  to  and  com- 
mented upon  here  than  in  courts  of  law.  The  wisdom  of  the  maxim, 
f'  stare  decisis,''  was  necessary  to  be  adopted  when  the  business  of 
the  couit  so  extensively  increased,  since  otherwise  we  must  have 
yeen  tb^  utmost  contraaiction  and  uncertainty  in  our  rules  of  pro* 
perty,  and  scarce  any  man  could  have  relied  on  the  stability  ot  bis 
pwn  title. 

.  After  these  observations,  it  may  well  be  asked,  how  then  are  courts 
of  equity  in  our  country  distinguished  from  those  of  law,  since  with 
us  equitv  is  become  so  systematic  an  institution  1  In  the  first  place, 
it  is  well  known  to  be  the  prerogative  of  the  English  courts  of  equity 
to  judge  without  the  intervention  of  a  jury.(o)    I  shall  not,  however, 

(/)  Ld.  Dudler  tnd  Ward  ▼.  Lt.  DodleT  and  Ward,  Pr.  Ch.  944.  See  Cowper  t.  Cowper, 

2  P.  W.  753,  754.    Anon.  10  Mod.  ].  3.   Borgeaa  v.  Wheatc,  1  Bl.  123.    1  i<!deo,3l3,214. 
(m)  Fry  t.  Porter,  I  Mod.  307.    Let  it  not  l>e  imputed  t»  tlio  Chancery  that  the  ehan* 

cellor  hath  too  arbitrary  power  in  making  bit  decrees :  for  if  it  be  well  obeenred,  the  jodfet 
UM  at  crreat  power  in  declaring  what  is  law  as  the  chancellor  in  declaring  what  is  equity ; 
and  if  either  be  timorous,  covetous,  or  malicioos,  as  much  hurt  may  be  done  us  by  the  one 
as  the  other ;  whereas,  in  troth,  neither  ought  to  proceed  in  doubtfiil  cases  without  the  judg- 
ment of  parliament    Jurisdiction  of  Chancery  Vindtcated,  1  Ch.  R.  App.  39, 33. 

(«)  See  Preface  to  Cai«es  in  the  time  of  Lord  Talbot 

(e)  Yet  if  «q  issue  is  applied  for  to  determine  an  important  foot  eontroTerted  te  th* 
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«il«rgo  E^n  this  striking  variance,  because  it  would  not  much  pro* 
mote  the  ends  of  this  discourse^  which  is  intended  to  illustrate  what 
seems  more  in  need  of  elucidation.     In  other  respects,  then,  our 
courts  of  equity  at  present  differ  from  those  of  law  more  in  exterior 
matters  of  practice  than  in  principle,  and  more  in  the  mode  of  relief 
than  in  determining  the  essential  merits  of  the  cause,  as  to  the  naked 
question,  who  shall  prevail  in  the  litigation.    The  jud^rmenU  of  tha 
common  laware  uniform,  simple  and  invariable,  •accord-  r    ,,. ..|    -• 
ing  to  the  nature  of  the  action :  as,  that  the  said  William  ^      ^'^^    J 
recover  seisin,  or  his  term  of  years,  or  his  damages,  (specifying  the 
surn,)  by  occasion  of  the  not  performing  the  said  promises  and  under- 
takings ;  all  which  are  put  for  examples.    But  equity  modifies  the 
relief  to  answer  alt  the  particular  exigencies  of  the  cause  fully  and 
bir^mstantially;  makes  binding  and  authoritative  declarations  con** 
eeroing  the  rights  alleged ;  direcUi  many  things  to  be  mutually  done 
and  sodered ;  and  chalks  out  the  conduct  to  be  respectively  observed 
by  the  several  parlies  to  the  suit,  who  are  frequently  very  numerous^ 
end  sustain  various  relations,  some  of  the  nominal  defendants,  |)erhaps^ 
having  the  like  interest  and  object  as  the  plaintiff,  and  this  alone 
creatini^  a  wide  difference  from  actions  at  law.    The  due  exercise  of 
«och  kmd  of  judicial  power  is  the  common  result  of  natural  reason, 
aad  we  not  unfrequently  hear  illiterate  jurymen  ^abnormes  sapiens 
tes)  attempting  to  usurp  the  same  jurisdiction,  to  make  conditions  with, 
the  litigants,  and  to  decree  what  is  just  on  both  sides.( /»)    Yet,  for 
instance,  if  a  covenant  be  broken,  the  plaintiff  at  common  law  can 
only  recover  either  the  stipulated  penalty  for  non-performance  con- 
tained in  the  deed,  or  damages  to  be  assessed  and  appreciated  by  a 
verdict     These  remedies  are  justly  thought  inadequate:  for  the  non« 
observance  of  some  agreements  can  hardly  be  compensated,  or  are 
not  proper  to  be  so,  by  pecuniary  considerations;  and  conscience 
obliges  us  not  only  to  make  satisfaction  where  we  cannot  specifically 
fbifil'Our  contracts,  but  actually  to  fulfil  them  when  it  is  in  our 
power.(7)    Courts  of  equity,  therefore,  have  authority  to  enforce  the 
ipecifie  performance  of  agreements.    But  the  exertion  of  such  autho- 
tity  may  sometinnes  be  restrained  by  positive  law,  sometimes  abridged 
by  the  force  of  precedents,  and  sometimes  the  court  may  voluntarily 
withhold  its  assistance,  where  natural  justice  requires  that  the  con* 
tract,  ^though  entered  into,  should  not  be  carried  into  exe*  r    ^ .  ^o    -i 
ctttion.    To  enlarge  on  these  topics  is  inconsistent  with  a  I-  .  -I 

Funeral  and  elementary  discourse,  and  will  occupy  our  attention  when 
shall  speak  more  particularly  of  suits  in  equity.  At  present  we  may 
bbserre,  that  this  power  of  modifying  its  decrees^  unlike  the  stated 
conciseness  and  traditionary  forms  of  le^al  judgments,  is  manifestly 
Mentiai  to  equity,  and  perhaps  the  most  fruitful  source  of  the  business 
of  those  courts,    Hence  it  decrees  an  average  or  contribution  to  be 

yliidingt,  it  u  ntcYy  reAited ;  but  the  eodrt  bat  a  ngfat  to  decide  on  ftots  wUhodt  the 
MinrtcDtioo  ofa  jary,  if  the  natore  of  Uie  evidenee  requires  iu  Short  v.  Lee,  9  Jao.  &,  W. 
496.509.    Biilleny.Miehel,3Prioe,399.    4  Dow  P.  C.  318. 

if)  See  Farrant  r,  Olmiua,  3  Barn.  &,  Aid.  693. 

iq)  See  Treatise  on  Eqait/,  h.  I.  c.  L  ^  6,  for  the  reasonbg  and  authorities  in  support  of 
tiitf-doctriae. 
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made  in  such  proportions  as  any  loss  or  burthen  ought  to  be  suftaioed ; 
as  where  the  goods  of  one  merchant  are  thrown  overboard  in  a  storm 
for  the  security  of  the  other  owners  of  the  cargo  ;(r)  or  where  two 
estates  are  encumbered  with  a  joint  charge,  and  the  devisee  of  one 
pays  the  whole  demand.(5)  Hence  also,  it  directs  such  questions  to 
be  tried  by  a  jury  which  are  proper  to  be  ascertained,  and  which,  by 
the  obstinacy  of  parties,  or  other  causes,  could  not  easily  be  put  into 
a  course  of  legal  decision.  Hence,  likewise,  it  assists  in  the  more 
easy  partition  of  estates,  where  the  rights  of  the  parties  are  compli* 
^cated  and  embarrassed,  and  difficulties  might  arise  in  the  proceeding 
at  common  law ;  in  the  recovery  of  simple  contract  debts,  where  jodg* 
ment  creditors  have  swept  away  the  personal  eflects ;  in  the  taking  of 
accounts,  and  in  other  instances,  in  which  the  purposes  of  justice 
could  not  be  readily  or  effectually  answered  by  a  formal  judgment  al 
law.  So  a  prohibitory  writ,  called  an  injunction,  is  more  expeditiously 
and  specifically  remedial  in  preventing  the  waste  and  spoliation  of 
estates  than  redress  by  action  at  law.  Injunctions  are,  with  eqsal 
reason,  f^ranted  to  inhibit  the  sudden  and  iniquitous  dissolution  of  a 
commercial  para)ership;(0  to  stay  proceedings  at  law;  and  in  gene* 
r  *123  1  ^^^*  ^^  restrain  any  injury  and  mischief  not  easy  to  b# 
■-  -■  ^repaired.     I  shall   speak  more  at  large  of  injunctiott 

causes  hereafter;  and  I  only  mention  this  branch  of  authority  now  as 
a  means  of  displaying  the  general  nature  and  utility  of  equitable  juria* 
diction.  In  fine,  the  power  of  occasionally  prescribing  or  forbidding 
particular  things  to  be  done  or  suffered  by  a  decree  (am  in  personamv 
quam  in  rem,  seems  to  be  the  principal  and  essential  charaderistie 
which,  in  this  country,  distinguishes  courts  of  equity  from  those  of 
law.  * 

!  There  is  also  another  important  difference,  which  does  nol»  how* 
ever,  participate  pf  the  substance  of  equity  so  much  as  the  former, 
I  meat),  that  in  these  courts,  the  defendant  is  bound  to  make  a  dia* 
eovery  upon  oath  of  the  matters  in  litigation.  The  comnion  law  for? 
bids  any  man  to  be  sworn  in  his  own  cause,  because,  adhering  to 
general  principles,  it  will  not  administer  temptation  to  perjury ;  ait4 
in  courts  of  equity,  certain  bounds  are  set  to  the  requisition*  Whether 
the  due  limits  are  defined,  is  very  difficult  to  ascertain.  The  prioeipil 
restrictions  are,  that  no  man  is  compellable  to  give  any  answer# 
whereby  he  might  confess  an  indictable  crime,  or  incur  a  penalty,  noir 
tn  general,  to  divulge  the  title  of  his  estate.  But  tojdiscover  the  con* 
sideratjon  of  a  bond,  charged  to  be  fraudulently  obtained,  and  to 
uuravel  other  tissues  of  deceit,  conduces,  we  may  reasonably  hope,  to 
more  good  than  evil,  and  is  much  oftener  instrumental  to  the  ends  of 
justice  than  subservient  to  peijury  and  surreptitious  concealment.  It 
IS  easy  to  conceive,  how  wide  an  extent  of  equitable  jurisdiction 
depends  on  these  two  properties,  of  modifying  its  decrees  to  the  occa- 
sion, and  of  compelling  a  discovery  on  the  defendant's  oath. 

The  common  observation  (which  it  is  time  now  to  take  notice  of) 
is,  that  fraud,  accidents,  and  trusts  are  the  proper  objects  of  this  judt- 

(r)  See  Hick*  ▼.  PtUingtoo,  Mo.  297.    Sbcppard  ▼.  Wright,  Show.  P.  C.  19. 20.  Com. 
Pig.  Chancery,  2, 1. 
(»)  Henningham  v.  Henniogham,  I  Vcrg.  3J5.    Carter  r.  BanuLrdittoo,  1  P.  W.  505. 
U)  Inf.  vol.  iti. 
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cature.(ir)  But  it  would  be  disgraceful  to  our  juridtciil  politj,  if  a 
question  of  fraud  ^was  safe  from  the  investigation  of  the  ^  %ioa  i 
ordinary  tribunal    The  truth  is,  it  is  decided,  and  by  the  I-  ' 

same  crilerions*  except  as  to  the  advantage  of  a  discovery  by  the 
defendant's  oath,  in  every  court.(u)  And  as  to  accidents,  he  that  reads 
the  first  case  in  Plowden*s  Reports  or  Commentaries,  may  see  how 
ready  the  ancient  «ages  of  the  law  have  been  to  relieve  against  the 
harcbhip  of  inevitable  occurrences.  The  distinction  is,  that  equity 
eierts  the  two  powers  before  spoken  of.  It  first  obtains  a  more  full 
and  easy  discovery ;  and  then,  by  its  particular  mandates  suited  to 
the  occasion,  decrees  more  adequate  ^nd  effectual  redress,  courts  of 
law, being  restricted  to  prescribed  forms  of  judgments :  and  as  to 
cases  of  accidents  requirine  equitable  relief,  such  formal  judgn^ents 
woald  but  rarelv  accomplish  the  ends  of  justice,  by  a  final  and  perfect 
adjustment  of  the  matters  in  dispute. 

Trusta*  indeed,  without  any  reference  to  the  distinct  powers  above 
describedt  are  the  peculiar  province  of  equity.(t£7)  Trusts  in  landed 
estates  were  fostered  and  brought  to  maturity  by  the  chaoRery,  of 
which  they  have  reciprocally  established  and  advanced  the  jurisdic- 
tion, as  was  bri^y  intimated  in  the  last  lecture.  Such  trusts,  in  one 
point  of  view,  serte  to  illustrate  the  nature  of  our  juridical  equity* 
They  follow  the  maxims  of  legal  estates  as  nearly  as  possible,  tliat 
there  may  not  be  two  rules  of  landed  pro^rty.  But  if  the  person  enti- 
tled to  tlie  fiduciary  profits  (called  in  a  barbarous  dialect,  **  the  cestui 
que  trcM'')  requires  tne  actual  legal  seisin  of  the  estate,  he  must  obtain 
it  by  suit  in  equity,  the  trustees  cannot  be  compelled  to  give  it  up  by 
any  court  of  law. 

It  is  owjng  perhaps  partly  to  this  source,  considering  an  executor 
as  a  tmatee,  and  partly  to  the  frequency  *of  ecclesiastical  r  ^.2^  ^ 
cbanoellorB,  that  courts  of  equity  enforce  the  payment  of  ^  ^ 

l^aciecL  If  it  be  a  mere  personal  bequest,  they  have  a  concurrent 
jurisdiction  with  the  spiritual  judge ;  but  if  the  legacy  is  to  arise  from 
lands,  to  be  sold  for  that  purpose  or  charged  therewith,  it  can  only  be 
demanded  and  recovered  in  a  court  of  equity.(x) 

Subtraction  of  tithes  opens  another  large  field  of  litigation  in  courts 
of  equity.  Their  jurisuiction  in  this  respect,  especially  in  suits  for 
small  tithes,  was  formerly  doubted,(y)  but  is  now  firmly  settled. 
These  causes  seem  to  have  been  introduced  into  the  chancery  and 
and  exchequer  by  «the  preference  given  to  them,  as  having  more 
extensive  powers  than  the  spiritual  court,  and  being  competent  also 
to  compel  a  discovery  by  the  oath  of  the  party  as  to  the  quantum  of 
the  tithes  due,  to  decree  an  account  to  be  taken  thereof,  and  to  put 
any  pretended  modus  or  composition  into  a  proper  form  to  be  tried 

(K)  4  IiMt  84.    1  Roll  Abr.  374.  N.  p>l.  1.  Uwrence  r.  Braiier,  1  Cb.  C.  72,  n.  ed.  3. 

(v)  ^  Tlio  subfUntial  groaod  upon  wbioh  equity  mminUiiis  almott  an  ezcliMivd  jarbdit- 
tion  in  cases  ot  fraud  is,  that  it  is  enabled  to  mould  and  cut  down  the  fraudulent  instruaaeiit 
•ocordinff  to  ^ood  conscience;  whereas  a  court  of  law,  if  It  take  cognizance  of  the  subject, 
must  entvelj  defeat  the  instmmeau**  Sag.  Pow.  407,  ed.  4 ;  and  see  WiUou  v.  Sewdl,  t 
M.  619 

(w)  aee  Ford  v.  Hoskios,  3  Buls.  337,  per  Coke,  C.  J. 

ix)  Edwards  ? .  Graves,  Hob.  265.  But  see  as  to  legacies  payable  out  of  land,  Butler  f . 
Butler,  2  Bid.  "21,  Ewor  v.  Jones,  2  Balk.  415. 

(y)  Sup.  107.  n.  (<}.  Anon.  2  Ch.  C.  337.  I  Frcem.  303.  King  ▼.  Brownlow,  1  Ch. 
C.  UdZ;  and  ses  Whitehead  t.  Travis,  7  Bro.  P.  C.  56,  arg. 
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by  a  jury,  none  of  which  advantages  were  attainable  in  couH4  of  law. 
But  as  it  is  a  maxim  that  equity  will  not  assist  in  the  recovery  of 
)>enaUies  and  forfeitures*  the  suitor  must  pray  relief  only  for  the  sin* 
^h  value,(z)  waving  any  right  to  the  treble  value  of  the  tithes,  which 
he  has  by  atatute.(a) 

Another  great  occasion  for  resortinff  to  courts  of  equity  happens 
where  it  is  thought  necessary  for  a  wi^  to  institute  a  suit  against  her 
husbandi  which  is  invariably  disallowed  by  the  rules  and  maxims  of 
Ihe  common  law.  It  seems,  indeed,  the  better  opinion,  that  a  demand 
of  alimony,  merely  as  such,  can  only  be  made  in  the  ecclesiasticai 
court;  for  it  is  a  consequence  of  separation  or  divorce,  and  in  gene- 
ral matrimonial  causes  are  appropriated  to  that  tribunal.  J3ut  if  tb^ 
t  *\26  1  '^^'^^'^^  ^^'  contracted  with  a  third  person  to  allow  his 
^  -I  *wife  a  separate   maintenance,(6)  she  may  by  her  next 

friend  (as  he  is  called  in  the  proceedings,  that  is,  any  friend  whom 
she  chooses  to  employ,  being  of  sufficient  substance  to  answer  the 
cost8)(c)  file  a  bill  in  chancery  for  the  performance  of  such  agreements 
The  articles  would,  otherwise^  be  a  mere  nullity ;  for  to  enforce  the 
epecific  execution  of  covenants  is  in  the  power  of  no  other  courts  than 
those  of  equity.  Besides,  this  is  not  a  decree  of  alimony  as  sucb^  and^ 
consequently  does  not  invade  the  jurisdiction  of  the  spiritual  jodse. 
In  like  manner  where  the  matter  in  question  may  properly  fall  undor 
4he  idea  of  directinff  the  execution  of  a  trust,  that  effectually  attaches 
Che  interposition  of  equity,  and  enables  the  wife  to  obtain  a  separate 
tnaintenance  by  decree  in  those  courts.(^ 

Here  also  may  be  mentioned  the  power  exerted  by  the  chancery 
of  requiring  a  husband  to  make  an  adequate  settlement  on  his  wife 
*when  he  sues  for  her  portion,  or  a  legacy  bequeathed  to  her,  the  court 
withholding  the  voluntary  aid  of  its  jurisdiction*  till  such  terms  are 
complied  with  and  approved ;  unless,  being  examined,  she  voluntarily 
renounces  such  provision.(e) 

Such  are  some  of  the  principal  occasions  on  which  courts  of  eqoiQr 
exercise  their  judicial  authority.  The  restraint  or  abridgment  of  their 
jurisdiction  is  no  other  than  what  was  previonsly  shown  to  conetitiitt 
the  nature  of  equity  in  general,  which  is  calculated  to  expound,  not  to 
liter,  the  law.  These  courts,  therefore,  cannot  relieve  against  an  act  of 
parliament ;  as,  if  a  statute  makes  the  lease  of  an  ecclesiastical  person 
void,  equity  had  no  power  to  enforce  it  against  the  successoV  in  the 
f  *127  1  *^^^^*  benefioe.(/)  But  the  benefcial  powers  of  un 
^  -I  act  of  parliament  may  be  extended  by  liberal  construction^ 

(t)  Anon.  1  Vera.  60.  AttonMy^eMnl  v.  Yinottil,  Boali.  198.  Driver  t.  MBa,Hkrd. 
IdO.    Wools  ▼.  WaUy,  1  Ant.  100. 

(a)  3&.3Edw.VI.e.l3.41. 

(6)  Tamer  ▼.  Boleler,  Finch.  73.  Seelbf  ▼.  CrawlcT,  8  Vera.  S86.  Cuth  t.  Goth,  S 
l^ro.  a  C.  614;  atid  lee  WhorwoodV.  Whorwood,  1  Ch. R.  118. 1  Ch. aSSO.  Fmch.  153. 
Head  v.  Head,  3  Atk.  550.    Treatise  oo  Equity,  b.  I.  c.  ii.  §  6.  note  n. 

(c)  Anon.  1  Atk.  570. 

id)  Mildinay  ▼.  Mildmaj,  1  Vem.  53.  2  Ch.C.  103.  Oxenden  t.  Oxenden,  3  Vem.  493. 
Watkyna  v.  Watkyna,  3  Atk.  9i». 

(<g  Milncr  v.  Culmer,  3  P.  W.  633.  Brown  ▼.  Elton,  3  P.  W.  903.  Maesulay  ▼.  Phillipa, 
4  Vet.  15.  But  iiot  in  faroar  ot*  children  only,  after  the  wife't  death,  Scriren  ▼.  Tapley, 
Amb  509.  3  Ed.  337.  Lloyd  ?.  WUliamt,  1  Mad.  450;  and  tee  Steinmetz  ▼.  Ualthin,  1 
G.ebJ.64. 

if)  Cooko  y.  Bjjnficid,  1  Ch.  C.  237*    For  the  nmc  role  fai  nmiltr  c«8et,C«yeiiduh  f. 
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of  which,  that  for  supplying  the  metropolis  with  water,  afibrdsa  per- 
yicuous  example.  The  statute  mentions  the  bringing  of  the  water 
iu  a  trench  ten  feet  wide,  of  brick  or  stone.  This  has  been  construed 
to  authorise  the  laving  of  pipes»  the  intent  being  to  give  a  power  in 
the  soil  of  others,  for  a  space  not  exceeding  the  measure  of  len  feet« 
The  same  statute  speaks  only  of  the  north  part  of  the  city;  yet  other 
places  have  by  equitable  interpretation,  been  included  in  the  same 
salutary  provisions.(jr) 

In  like  manner,  equity  cannot  oppugn  a  fundamental  maxim  of 
the  common  law.(A)  It  cannot,  therefore,  change  or  violate  those 
canons  of  inheritance  which  govern  the  title  by  descent  in  this  coun- 
try, even  where  the  estate  is  in  the  hands  of  trustees,  and,  conse- 
quently, in  a  peculiar  degree,  subject  to  the  immediate  influence  of  this 
jurisdictioo.(t)  So  the  rule,  that  the  first  deed  and  the  last  will  are 
lo  take  place,  cannot  be  infringed  in  equity.(  j)  There  is  no  clashing 
of  decisioos.  The  difference  is.  that  our  courts  of  ecjuity  can  give  more 
perfect  had  multiform  relief!  Where  a  pl|tin  simple  judgment  wouM  an- 
swer the  ends  of  justice,  the  same  determination  would  be  had  in*  all 
courts;  besides  wl^ch,it  woukl  require  some  special  grounds  to  warrant 
.the  bringing  of  such  a  cause  into  the  equitable  jurisdiction,  which  is  only 
in  aid  of  the  le^al  tribunal. 

That  kind  ot  general  equity,  spoken  of  in  the  be^'nning  of  this  lec- 
ture, hatb,  at  dilferent  seasons,  trom  the  earliest  times,  and  of  late 
years,  very  uniforcnly,  •prevailed  in  our  legal  courts;  r  ^.gg  , 
having  bejj^n  introduced,  partly  by  the  spontaneous  liberal-  L  J 

ity  of  judges,  and  partly  by  positive  statutes  and  the  judicial  construc- 
lipa  ot  them.  Equity,  however,  as  administered  in  our  <K>urts  of  that 
kind,  is  still  distinguished  by  its  original  and  animating  principle,  that  n6 
right  sboukl  be  without  an  adequate  remedy.  There  are  stiH  cases 
ol  injustice,  where  those  courU  only  can  give  any  relief.  But  the 
great  mass  of  equitable  jurisdiction  arises  from  cases  reducible  to  the 
heads  above  mentioned,  in  which  it  exerts  the  distinct  powers  before 
spoken  of,  and  in  which  redress  at  law  is  either  inadequate  or  event<- 
uaily  precluded.  That  law  and  equity  should,  in  this  country,  nomi- 
nally be  the  province  of  diflerent  courts,  hath  often  been  thought  a 
paradox,  nut  easily  comprehended  by  persons  unconversant  with 
torensic  proceedings,  nor  easily  solved  by  those  who  are  acquainted 
with  them.(i)  Yet  this  dispensation  forms  a  great  outline  in  the 
study  of  our  laws,  and,  as  such,  deserves  diligent  and  early  attention.  If 
the  foregoing  discourse  has  failed  of  properly  elucidating  the  distinctions 

Wonley,  Hob.  SOS.  Montafoe  r.  OokUmith,  1  RoU.  Ab.  37&  pi.  4.  Lower  ▼.  Weale,  PoIL 
&7.    ;l  FraecD.  107.    £z  parte  Otwdwin,  22  Vera.  6»7.    fioteWr  v.  Aliof  too,  3  AUi.  458. 

(f )  Mew  Rifer  Conpuijr  ▼.  Gravoi,  %  Vem.  4S1.  And  lee  Uie  aame  rule  of  oonatroction, 
Btfuet  T.  Btftet,  3  AUi.  'iot 

(A)  SeeweU  r.  ISferj,  1  RoIL  Abr.  375.  pi.  1.  376.  pi.  10. 377.  pi.  11.  Gro.  St  Rod.  €,  1 
10  Mod.  3. 


(i)  B4Jike  ▼.  Sstton,  t  P.  W.  713.  Cbwper  v.  Cowper,  S  P.  W.  73a  See  Pkyne  f .  Bar- 
k«,OrLBridr.36  i—  t- 

(  ;')  ANMOarle  t.  K  BeUi, 9  Freem.  13^.    aa?eriogf  y.  ClaTeringr.  2  Yem.  476. 

{k)  Apod  ooiuiQlloe  reoeptuin  est,  ut  jariadictio,  que  deoemitMouoduoi  tsquum  et  booaiii, 
•Ique  ilkaltera,  qoai jproeedit  leeuiiduin  jus  aoriptum,  iiadem  curiia  deputenlnr ;  apud  alitji 
ameai  ut  diveraia.  Otobiiio  plaoet  ooriarum  aepantio.  Neque  euim  aenralMMM'  dietioetio 
aaaaom,  ai  fiat  eommutio  juriadiotiooum ;  aed  arbitrium  legem  tandem  truhet«  Bae.  Aug. 
Sn.  lib.  viM.  o.  3.  Aph.  45 ;  and  aot  Lord  Hardwicke'a  Letter  to  Lord  Kamea  on  thia  aub* 
Jact 
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•whioh  prevail  betweefa  our  courts  of  law  and  equity,  the  proposed 
utility,  and  the  acknowledged  difficilklty,  of  the  undertaiiing  must 
jointly  apologize  for  its  defects.  There  rcnrains  to  be  considered ,  in 
the  next  lecture*  the  highest  judicature  known  to  this  country,  the 
final  court  of  appeal,  both  frono  decisions  in  matters  of  equity,  and  from 
judgments  at  law. 


t    *129    ]  ♦LECTURE  VIII. 

or  THE  CIVIL  JUDICATDRB  OF  THE  PEERS  Ilf  PARLlABfEN^T. 

While  some  dispute  the  democratical  part  of  the  ancient  ^Oostitu* 
4ion,  and  some,  on  the  other  hand,  depreciate  the  power  of  our  early 
monarchs,  it  seems  the  universal  persuasion,  that  the  intermedtate 
branch  of  the  legislature^  as  consisting  of  prelates  of  the  charch  aiul 
ten^oral  nobility  derives  from  very  distant  a^^es,  its  present  authority 
^nd  splendour.(tf )  The  judicial  character  ot  this  august  k^setnUy  is, 
in  general,  treated  only  as  the  remains  of  that  ample  donoinioii  whioh 
was  established  under  the  Normao  conoueror,  and  for  some  reigns 
afterwards,  rasided  in  the  aula  regis.  The  graadeeA  of  the  re^lM 
were  judges  of  that  court ;  and,  therefore,  have  reasonably  been  sup- 
)|K>sed  to  retain  such  powers  of  jurisdiction  as  ha v^  not  bean  ei(>ressiy 
ilepated  and  distributed  to  inferior  tribunals.  Yet  this  itlustrioas  jikHoa^ 
4ure  may,  I  think,  be  referred  to  still  higher  antiquity;  the  reseat'ch  end* 
ing  in  the  first  traces  amongst  us  of  civil  subordinatloD%  SeWeil 
apeaks  of  memorials  of  catises  determined  ia  the  witenagemole  of 
r  •lao  1  *^^  Anglo-Saxon  thanes  ;(b)  and  it  is  mentioi^  in  the 
I  tau  J  1^^^  ^f  Edward  the  Confessor,  to  be  the  diKy  of  a  king 
las  I  have  before  had  occasion  to  observe,)  *«  judicium  rectum  in  regito 
iacere,  et  justitiam  per  conibiKuro  procerum  re^ni  sui  tenere*''(c) 

The  power  of  deciding  litigious  controversies  is  one  of  the  most 
fiatural  and  original  exercises  of  general  sovereignty.  We  can  hardly 
believe  that  justice  was  always  dispensed  in  every  county  ^ourt,  to 
the  saiisfactioB  of  each  party.    It  is  highly  probabte,  if  not  certain, 

(«)  Dr.  WooddetMD  in  tpeikiiif  in  bis  Lootoret  •f  the  Hosm  of  Cbiiiineoib  tlm^s  M 
\i  very  superoilifAisty ;  but  of  the  upper  house  with  revereooe  and  awe,  for  which  be  eiMild 
liardly  find  exprelMion.  «*  The  Lordc,  wUh  that  tKantolsAdenUl  dixnitv  whi6h  hae  ever  char- 
AOteriMxl  Uieir  aiiga«t  iMWDUy,**  Slc  Beat's  Memoriab,  p.  tl.  He  eee«M  beiti  lo  tdo^ 
the  ifeoeral  opinioa  that  the  deuoeralical  part  of  thecooatitution  iaU»  be  Ibdod  in  the  bouse 
of  bofttmona.  Bat  a  judicioua  hiatcirian,  whose  spirit  of  research  eotitles  him  to  respect, 
thoa^  not  wHtinf  on  this  subjest,  obscrfes :  *"  The  Lords  fbroi  the  olifarehioal  pert  of tb# 
couatitutioii,  and  the  House  of  Coisiikms  properly  the  anstocratiesJ,  beuix  oompoeed  of  per* 
Acma  elected  by  Ihe  beople  to  legislative  auihurit^  for  merit  real  or  supposud.  The  democrat- 
ieal  priuciple,  equal  Uw,  or,  in  the  GreelL  term,  isooomy,  singular^  prerades  the  whole,  the 
p«lYite|es  ofthe  peer  not  ezteft^injt  to  bis  family,  and  the  desceodanU  of  the  blood  royal  beiof 
nuPLi  subjt-et  to  the  aame  lawa,  the  aame  borth^  and  the  aame  judioatnre  with  the  i 


cttiaen.**    MitC  Greece,  vol  1 378.    'I  h^e  is  so  much  truth  and  independeuos  id  petj 

spiirit  in  this  writei'k  occaaional  notices  of  the  British  constitution,  that  it  a»  SMieh  to  be 

regretted  that  he  did  not  teave  a  work  on  the  aulmct  * 

'     {jb)  '8cldcn*8  Works,  foL  iiL  p.  667 ;  and  see  Turner's  History  of  the  Angb-Siiwn,veU 

«i.pp.d4:),V50.519.ed.3. 

'    (t)  WiULLef.Artglo.8kx.p.j{00. 
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aft  I  have  before  iotimfttad.  that  those,  wha  thought  themsdres 
aggrieved*,  rcforled  to  the  king  for  rodrea^  (there  being  no  intermedir 
aio  jarisdiolioa)  and  that  their  ooinplaim»  were  ajiswered^  by  advice 
of  the  m^gDates  regui,  at  such  seaborn  when  the  exigeoce  of  pub- 
lip  aflaira  enforced  their  attendance  on  their  soyereign.  The  ada 
I'^gist  probably,  had  cognizance  over  causes  by  peiition,  in  the  first 
instance^  aiod  without  any  process,  or  previous  sentence,  in  the  inferi- 
os  coarl8«  But  Whether  tfce  aacient  proceres  regni,  either  before.  th« 
establishment 'of  that  NoriBan  tribunal,  off  after  the  dispersion  of  its 
powers,  exercised  the  same  kiad  of  original,  jurisdiction,  may  well  be 
doubted.  However^  the  lords  of  parliament,  very  early,  declined  to 
aljudge  causes  which  bad  not  been  an tecedemly  heard  before  the 
ordinary  courts  then  instituted.  Though  they  were  frequently  resorted 
to  at  the  original  commencement  ofsuiis,  they  constantly  remiiied 
the  suitors  to  the  remedies  provided  in  the  common  course  of  law, 
ajfirmingf  that  tfie  subject  of  their  application  was  not  proper  for  a 
petition  to  parliament.  Sir  Matthew  Hale  takes  notice  that  these . 
answers  were  not  merely  the  bene  placiia  of  the  lords,  but  de  jure, 
and  on  several  accounts,  importantly  beneficial  to  the  people.(rf)  Vet 
such  petitiunst  *from  the  reign  of  Edward  I.  to  that  of  r  ^^.g.  , 
Henry  VI.,  continued  to  be  presented,  and  to  receive  the  ^  J 

same  discountenance.  The  supreme  judicature^  therefore,  of  whioh 
we  are  treating,  is,  and  for  many  ages  hath  been,  wholly  c^mversaot; 
about  litigations  commenced  originally  before  interior  tribunals;  for 
lam  speaking  of  its  civil  jurisdiction,  and  have  reserved  its  proceedp 
ings  in  crimiiial  trials,  to  be  discoursed,  of  at  large  under  my.  third 
general  division. of  actions. 

Where  difficulty  of  any  kind  obstrupted  the  administration,  of  jus- 
tice, causes  might,  by  the  common  law^  be  adjourned  into  the  lords' 
house  of  parl(ament.(s)    A  statute  of  Elward  ill.  provided  for  the> 
intervals,  ivhen  the  legislature  was  not  convened,  by  enacting,  thai  at^ 
every  session  a  prelate,,  two  earls,  and  tW9  barons,  should  be  chosea. 
to  hear  the  petitions  of  those  who  should  complain  of  grievances  and 
delays  of  judgment,  from  whatever  cause  arismg;  and  thesQ  cofomis- 
sionors,  with  the  assistance  of  the  chiefs  of  the  Uw,  should  have 
authority  to  award  suitable  redress.(/*)     The  statute  appoints  by 
Dame  the  first  five  lords,  who  were  intrusted  with  this  visitatorial 
soperintendence  of  the  courts,  namely,  the  Archbishop  of  Canterbury,, 
the  Barls  of  Arundel  and  Huntingdon,  Lord  Wake,  and  L^ird  lialphi 
Basseti     But  whether  they  ever  acted  does  not  appear ;  the  contrary r 
rathmr  noay  be  inferred  from  a  case  that  happened  only  ei^ht  yearsi 
after  passing  thfit  law.(g')    A  writ  of  error  was  brought  in  the  Uoose; 
of  Lords  in  the  accustomed  Ibrmt  and  the  king  appointed  certain  earia 
aad  baruos,  with  the  intervention  of  tbe^  judges,  to  determine  the 

{ij  Ui4,  Comnioo  Laur,  e.  tii.  p.  53.  ed.  Rannington.  Necest  juri  ooQsonam,  vel  hacte-. 
lu^ia  MI&  cam  luitatuoi,  qacxi  aliqais  sioo  lege  comipuni  ot  brevi  de  cancellari;^  de  libero 
tenemeQlo  reepoadeat  Hale*s  JarieUiction  of  the  liouse  of  Lords,  c.  xvii.  pp.  1  (Hi,  107. 

<«)  Gd.  Lo.  7:2|  a,  Fram  the  cMiyy  of  the  pioceedinffs  and  the  intcnrention  of  public  basi- 
fieaa,  tbi«  moda  of  proceedmg,  wati  saperaeded  by  amournmeot  info  the  Ev^eqaer.Ch.iai« 
ber.    Ii«J^*e  Jorwdiction,  c.  18,  p.  113. 

(/)  U  Edw^iL  atat  1,  c.  5.  See  Aliller'a  Civil  Law,  p.  5-23.  Ut  edit  11  Cobb.  Pari. 
Hiat  1016.  (^}  Year-book  23  £dw.  IIL  3. 
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cause.  In  the  ihterim  the  parliament  was  dissolved.  Hereopon  it 
was  apprehended,  that  these  commissioners  were  unaothorised  to 
p  ^.^'A  1  proceed ;  for  the  judgment  to  be  given  was  to  be  the  judg- 
^  J  ment  •of  a  parliament,  that  is,  was  to  be  pronounced  dur- 

ing the  session.  It  is  plain,  the  jurisdiction,  delegated  in  this  case, 
was  not  in  pursuance  of  the  statute  referred  to :  for  the  lords  acting 
under  that  law  seem  clearly  to  have  authority  to  proceed  in  times  of 
the  legislature's  recess ;  ^nd  if  t^e  difficulty  was  too  great  fo  be 
determined  by  thejn,  then  only  they  were  to  report  it  at  the  next  par- 
liament for  final  decision.  The  provision  however,  among  many 
other  instances,  shows  the  ^reat  carefulness  of  our  ancient  legislators 
to  guard  against  the  possibility  of  oppression  in  judicial  matters,  and 
to  **  see  that  such  as  were  in  need  and  necessity  had  right."(A)  Par- 
liaments were  then  frequent.  By  a  statute  lately  made,  they  were  to 
be  holden  annually  or  oftener;(t)  and  from  that,  or  other  causes,  this 
new  juridical  establishment,  if  it  ever  had  any  eflfectual  operation, 
seems  to  have  fallen  into  disuse.  Judgments  have  not  been  thought 
wilfully  delayed  bf  the  courts;  and  where  they  have  been  deemed 
erroneously  given,  redress  has  been  patiently  waited  for  till  the  next 
parliament,  and  then  sought  in  the  manner  hereinafter  to  be  men- 
tioned. 

Other  misconduct  of  judges  has  been  occasionally  inquired  of  in  the 
house  of  commons :  but  of  this  few  instances  are  recorded ;  those 
who  have  filled  the  superior  courts  of  justice  in  different  ages,  have, 
in  general,  entitled  themselves  to  the  esteem  and  gratitude  of  the 
nation.  There  was  a  judicial  order,  made  by  the  lords  in  parliament 
in  the  reign  of  Henry  VI.,  too  striking  to  be  omitted,  though,  so  far 
from  being  of  any  avail  as  a  precedent  or  legal  authority,  it  serves 
to  form  a  contrast  to  modern  practice  and  opinions.(^*)  The  com* 
mens  coming  to  the  lords'  house,  complained,  that  Thomas  Thorpe, 
their  speaker,  was  detained  in  the  prison  of  the  Fleet.  Upon  this 
r  •ISS  1  ''^P''®^''^^^*^"*  ^^^  ♦Duke  of  York,  who  was  entitled  pres- 
I-  -'•Jdent  of  that  parliament,  declared,  that,  before  the  com- 

mencement of  the  session,  he  brought  an  action  against  Thorpe  for 
taking  his  goods,  and  recovered  damages  to  the  amount  of  one  thou- 
sand pounds;  and  that,  in  case  the  defendant  should  be  released,  he 
should  be  without  remedy  for  obtaining  the  said  sum.  After  consultp 
ing  with  the  judges,  whose  answer  was  not  verv  explicit,(A:)  the  lords 
came  to  a  resolution,  that  Thomas  Thorpe  should  continue  in  custody, 
notwithstanding  his  privilege  as  a  member,  and  even  speaker,  of  the 
House  of  Commons.  The  representatives  of  the  people  acquiesced, 
and  meekly  chose  another  speaker.  Unless  we  can  properly  attrib- 
ute this  proceeding  wholly  to  the  Duke  of  York's  tyrannic  influence^ 

{k)  Pmlm  82,  ▼.  3.  (t)  Stat.  4  Edw.  TIL  c.  14. 

(j)  Thorpe*BC.  5  Rot.  Pari.  239.  3  Selden*ii  Works,  edit.  Wilk.  \5ii3»  2  Pari.  Hit. 
287, 288.  It  ia  a  case  produced  by  the  iniquity  of  the  times,  when  the  Duke  of  York  bad 
an  overgroWD  power  in  the  state.  1  Hats.  Free.  p.  39.  Hallam's  Middle  Affes,  vol.  ill  p* 
130,  edit.  2. 

ik)  Prefaced  by  a  protestatioD,  that  ^  it  hath  not  been  used  afbreUme  that  the  josdees 
should  in  anywise  determine  the  privilegfe  of  parliament ;  for  it  is  so  high  and  mighty  in 
its  nature,  that  It  may  make  law,  and  that  which  is  law  it  may  make  no  law.**  It  may  be 
observed,  that  the  damages  seem  for  that  time  enormous,  and  such  as  indicate  passion  or 
partiality  iu  the  jury. 


Digitized  by 


Google 


CITIL  JUmOATUES  or  TBB  PSCR&  Wt 

it  sanPM  to  ittostrate  ibe  heighl  of  arittocratical  power  in  this  coun- 
try, before  the  family  of  Tudor  ascended  the  throne. 

It  if  time  to  advert  to  the  preient  system  of  judicature  exercised  in 
parliament.  This  is  of  two  species,  perfectly  distinct ;  l^^l,  on  writs 
of  error  from  courts  of  law ;  and  eouitable,  on  appeals  from  courts 
of  equity*  1.  The  regular  course  ot  the  former  seems  to  be  as  fol- 
lows^/) — If  a  judgment,  apprehended  wrongful  and  illegal,  be  given 
io  the  King's  Bench,  the  party  thinking  himself  a^riev^  may,  upon 
a  petition  of  right  made  to  the  king  (which  petitioning  is  not,  says 
Sir  Edward  Coke,  ex  debito  justiti®,  but  for  decency ;  because  such 
judgment  was  coram  rege),  and  upon  his  answer  thereunto  **  fiat 
jastitia/'(iii)  have  a  writ  of  error  directed  to  the  chief  justice  of  the 
King's  Bench,  for  removing  *the  reqord  without  delay,  r  ^.„.  -. 
10  pnesens  parliamentum,(n )  a nd  thereupon  the  roll  itself,(o)  ^  ^ 

and  a  transcript  in  parchment  is  to  be.  brought  by  him  into  the  lord's 
house.  After  the  transcript  is  examined  with  the  record,(]^)  the  chief 
justice  carrieih  back  the  record  itself  into  the  King's  Bench ;  and 
then  the  plaintiff  is  to  assign  the  errors*  This  assignment  of  errors 
is  to  be  in  writing,(f )  and  filed  with  the  clerk  of  the  parliament.(r) 
The  adverse  party  denies  that  «*  there  is  any  error ;"  and  prays  "  that 
the  court  of  our  lord  the  king,  before  the  king  in  his  parliament,  may 
examine  the  record,  process,  and  matters. for  error  assigned,  and  that 
the  former  judgment  may  in  all  things  be  affirmed  ;"(f)  this  is  called 
joinder  in  error.  Questions  of  fact  are  not  examinable  in  this  channel 
of  jurisdiction.(0  The  judicial  power  is  only  in  the  lords ;  but  legally 
and  virtually  it  is  the  judgment  of  the  king  as  well  as  of  the  lords, 
aad  perhaps  too,  says  Chief  Justice  Holt,  of  the  CommoQs,(tt)  although 
it  was  declared  in  the  first  year  of  Henry  IV.,(v)  that  ail  judgments 
apperiaified  to  the  king  and  lords,  and  not  to  them. 

Selden  observes,  that  the  lords  have  power  to  make  a  delegation 

(2)  4  loflt^l.  3  SeldenV  Works,  1525.  Wilk.  edit  Hejdcm  v.  GodMll,  3  Bolt.  1S9. 
Mo.  634.  Anoa.  1  Sttlk.  364.  The  course  of  practice  here  detcrilied  is  in  general  still 
obserred. 

(m)  Thm  peUtion  is  wm  presented  to,  and  tlie  fiat  granted  l>j,  the  atlomey^raenL  9 
TifM.  PrmoL  1 196,  idih  odit  And  such  seems  lo  have  lieeo  the  auoieat  practiee.  Aoqu.Ssv. 
131.    HcydoQ  ?.  Shepherd,  Mo.  £04. 

'  (r)  Durinj^  the  sesstioo,  in  a  recess,  it  is  made  retarnable  on  thedayof  prorofration,and, 
after  a  diseolatton,  on  the  day  of  the  writ  of  sainmoos.  See  Raym.  384.  Goflon  t.  Sedg- 
wick, 3  Lev.  »3.    1  Mod.  1U6.  / 

(s)  A  transcript  alone  is  now  sufficient,  stat  1  Will.  IV.  o.  70,  ^  8. 

(p)  Godson  V.  Haydon,  1  Roll.  R.  14     Croueh  v.  Hanney,  Nny,  76. 

iq)  Year-book,  1  If  en.  VII.  19,  b.    9  Edw.  IV.  33,  cited  3  Buc  Abr.  485. 

(r)  The  u«ual  practice  is,  that  the  defendant  in  error  voluntarily  Ukes  notice  of  the  writ 
of  error,  and  pleads  in  nullo  est  erratum,  so  that  there  is  no  occasion  for  a  scire  facias  ad 
aad.  errures.  Mosetey  v.  Cocks,  Carlh.  41,  and  see  VValmsley  v.  Roson,  3  Str.  131 U.  Such 
scire  facias  might  perhaps  (during  a  recess)  have  been  made  returnable  at  tlie  next  parlia- 
ment or  session  of  parliament  generally.  Sedgwick  v.  Groflon,  1  Mod.  106.  8  Keb.  ^56, 
and  see  Dy.  375,  a.  But  if  the  day  of  the  next  meeting  is  known,  on  a  day  certain,  accord.* 


ing  to  the  precedent  Reg,  Brev.  17,  b.,  and  the  practice  in  tlie  King*s  lienuh.    (3  Black. 
Comm.  app.  xxv.    Tidd°s  Practice,  App.  ch.  xliv.  §  63.) 

(»)  Noel  V  Nelson,  3  Sau.  2U,  Tidd's  Pract.  App.  c.  xliv.  ^  84. 

(0  Kiiolle*8  caKC,  3  Salk.  145.    1  Ld.  Raym.  15.    Skin.  5'2'S. 

(«)  Rex  V.  KnoUis,  1  Ld.  Raym.  15.    3  Balk.  510. 

(0)  3  Rijt.  Purl  4i7,  §  7J.    Cott>n*8  Abri<l(?.  3tl2.     But  not  by  the  Commons,  as  stated 
in  tiavernor  of  Ubter  v.  B^  Derry,  Sliow.  P.  O.  bl. 
OCTOBKR,  184<^.— O 
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of  their  jarisdiction  to  a  person  chosen  of  themselves,  as  a  steward* 
to  judge  for  them.(u7)  That  most  learned  and  elaborate  compiler 
r  ^.Q-  1  sometimes  speaks  *immethodically  and  promiscuously  of 
*-  -■  their  civil  and  criminal  judicature.    If  the  Latin  qtiota* 

lion  which  he  adduces,  affects  the  present  subject,  it  only  shows  that 
the  lords  may,  if  they  please,  in  civil  matters,  as  in  trials,  appoint  a 
steward. to  preside,  *' qui  cum  dominis  spiritualibus  et  temporalibus 
per  consilium  justitiariorum  procedat  ad  errorum  corrigendum." 
That  instrument,  however,  as  well  as  the  case  of  Thomas  Thorpe^ 
and  one  that  I  cited  from  the  year-books,(a:)  prove  how  constantly 
the  judges  were  called  in  to  give  their  assistance,  and  liow  great 
deference  was  paid  to  them  in  the  exercise  of  parliamentary  jurisdic* 
tion.  The  cause  is  determined  by  the  majority  of  the  lords  present, 
however  small  the  number,  no  proxies  being  allowed,  as  1  have 
before  had  occasion  to  remark. 

As  to  the  judgment  itself,  it  may  often  happen,  that  a  simple  judg^ 
ment  of  affirmance  or  reversal  will  not  avail,  but  that  the  saoDe  sen- 
tence  ought  to  be  given,  which  should  have  been  pronounced  by  the 
inferior  court.(y)  Thus  in  the  action  of  ejectment,  the  prescribed 
judgment,  if  for  the  plaintiff,  is  that  he  recover  his  term  in  the  estate 
in  question ;  if  for  the  defendant,  it  is  formally  entered  tliat  the  plain- 
tiff take  nothing  by  his  writ.  If  then  in  this  action  a  prior  judgment 
is  given  for  the  defendant,  which  is  deemed  erroneous  by  the  lords,  it 
is  not  sufficient :  it  is  not  going  far  enough  merely  to  reverse  it ;  but 
there  ought  to  be  added,  that  the  plaintiff  recover  his  term,  beins  the 
judgment  which  ought  originally  to  have  been  given.(2)  If  the  lords 
r  ^|oa  1  *oeglect  to  make  this  order,  it  cannot  be  supplied  in  the 
*•  -I  court  below ;  but  the  suitor  must  again  resort  to  their  bar 

to  rectify  the  omission ;  which  has  been  done  by  motion  in  partiamenir 
before  the  remitting  of  the  transcript  of  the  record  back  into  the 
King's  Bench  was  entered  in  that  court.(a)  The  judgments,  which 
are  examinable  by  writ  of  error  in  parliament,  are  given  in  the  court 
of  Exchequer  Chamber,  mentioned  m  a  former  lecture.(&)  Indeed  it 
has  been  doubted  whether  this  court  of  Exchequer  Chamber  did  not 
come  into  the  place  of  parliamentary  correction  of  erroneous  judg- 
ments :(c)  but  it  is  now  clearly  agreed  and  settled  to  be,  if  resorted 

(wi  Prif UegM  ofthe  Baronage,  3  Seldeu'f  Worka,  1526.    Wilk.  edit 

(X)  Sop.  ISI. 

(y)  PhtUipa  w.  Bary,  1  Salk.  403.  4  Mod.  137, 138.  1  Ld.  Raym.  910.  Skin.  515. 
CarU).  180.  Show.  P.  C.  57 ;  and  see  Ureen  v.  Cole,  3  Sao.  256,  357.  Molcanrj  ▼.  Eyroa, 
Cro,C»r.51I.    2  Sau.  101,  x.  note.    Parker  ?.  Weila,  I  Toinl.  P.  C.  545 

{x)  Bat  if  the  prior  judgment,  deemed  erroneous,  be  given  tor  the  plaintiff,  it  is  aofficient 
•imply  to  rcverae  it  rugh  v.  Goodtitle  d.  U.iilcy,  3  Toml.  P.  C.  454.  So  it'  judgment  bo 
given  in  the  Exchequer  lor  the  plaintiff,  reversed  in  the  Exchequer  ChanibtT,  and  that 
reversal  approved  by  tlie  lords,  it  is  sutiicieut  thul  such  second  judgment  be  athruKMi.  Sutton 
V.  Johosloiie,  T.  R.  4^3.  510.  I  Toml.  P.  C.  76.  Or  it  judgment  below  be  ffiven  lor  t)»o 
plaintiff,  and  deemed  right,  it  need  only  be  affirmed.  E^t  India  Company  v.  Tod,  1  Toml. 
r.  C.  4U5.  So  if  two  tbrmcr  judgments  concur,  and  ure  deemed  right,  ihcy  need  on  y  fa* 
affirmed,  but  probably  discretionary  cwta  would  he  awarded.  Fulcy  ▼.  Burnell,  1  Bro.Ct 
C.  274.    4  Toml.  P.  (X  34.  319.    See  Warner  v.  North,  Show.  P.  C.  1 10. 

(a)  Phillips  v.  Bury,  Show.  P.  C.  57. 

(6)  At  present,  writs  of  error  from  all  the  courts  are  returnable  only  to  the  coort  of  Exche- 
quer Choinhor,  composed  of  all  the  judges  except  thooe  of  the  court  from  whicii  the  writ  ii 
brought    Sut  1  WiU.  IV.  c  70,  ^  «^ 
•    (c)  Ellison  V.  Warner,  2  Keb.  Ul.    Show.  P.  C.  110,  cit 
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to,  an  intermediate  tribunal^  The  court  of  Exchequisr  Chamber,  con* 
stitated  by  the  statute  81  Edw.  III.  c.  12,  has  been  determined  to  be 
a  necessary  stage , bet  ween  the  law  side  of  the  Exchequer  and  the 
House  of  Lords.frf) 

We  may  remember  that  there  is  a  third  court  of  Exchequer  Cham- 
ber subsisting  by  the  common  law,  holden  before  all  the  judges  of 
England,  into  which  cases  may  be  adjourned  before  judgment,  on 
account  of  their  great  weight  and  difficulty,  and  from  which  also  a 
writ  of  error  is  returnable  in  parliament.  In  the  fourteenth  year  of 
Queen  Elizabeth,  a  writ  of  error,  from  the  law  side  of  the  Chancery, 
was  brought  in  the  King's  Bench,  ♦where  the  prior  judg-  r  ^. «^  -■ 
menl  was  reversed.^     This  case,  however,  and  other  ^  -■ 

authorities  being  citeci  before  Lord  Keeper  North,  he  declared  that  the 
judgments,  even  on  the  law  side  of  his  court,  were  not  liable  to  be 
reviewed  in  the  Kipg*s  Bench,  and  that  he  would  grant  injunctions 
igainst  all  such  writs  of  error.(/)  Sir  William  Blackstooe  diflen 
from  this  judicial  opinion,^  which  seems  to  him  not  well  considered.(£r) 
I  shall  not  presume  to  arbitrate  in  this  controversy,  observing  only 
there  are  several  respectable  authorities  in  confirmation  of  the  lord 
keeper's  doctrine,(A)  as  well  as  those  alleged  by  the  learned  commen<» 
tfltoi'  in  opposition  to  it. 

'  Lastly,  as  to  the  Common  Pleas,  it  has  been  settled,  at  least  ever 
since  the  reign  of  Edward'  the  Third,  that  judgments  there  given  can- 
not be  examined  per  saltum  in  the  Lords'  House,  but  must  pass  the 
King's  Bench,  and  be  there  previously  reversed  or  aiBrmed.(t) 

This  final  resort  to  parliamentary  decision,  by  writ  of  error  to 
revise  judgments  at  law,  is  of  the  earliest  antiquity,  not  owing  its 
origin  to  any  positive  statute,  nor  determinable  to  any  certain  period* 
It  seems,  indeed,  by  the  principles  of  our  government,  hardly  capable 
of  restraint  or  diminution.  The  stat  4  Hen.  IV.  c.  23,  which  waa. 
passed  to  prevent  the  irregular  re-examination  of  judgments  given  in 
the  king*s  courts,  and  which  recites,  as  the  grievance  to  be  remedied^ 
that  after  such  judgments,  parties  were  brought  sometimes  before  the 

ii)  R.  V.  KnoIUa,  3  S«Ik.  511.  I  Ld.  Rajm.  16.  Phillipi  ▼.  Bury,  Show.  P.  C.  56.  And 
wriiv  of  error  from  inferior  joiJieaturet  are  not  to  be  broaght  per  aaHom  into  the  Lorda* 
Houae.  The  King*a  Bench  ta  the  j^nerai  oourt  Uirouffh  which  they  muat  paaa.  Bat  aae, 
as  a  particular  inataoce*  the  cane  of  Harriaon  agaioat  Evans,  3  TomL  P.  0.  465,  where,  on 
a  jsdgraent  b  the  aherifi**a  ooart  of  London,  a  writ  of  error  waa  retomable  in  the  ooort  of 
Mitin/ia  tbero ;  aftd  on  the  jodf  ment  of  tliat  oourt  a  apeoial  ooromiaaion  of  errora  waa  direct* 
ed  to  ^re  of  the  twelve  jndgea,  or  any  two  of  them,  upon  whoae  judgnoent  a  writ  of  error 
was  broaght  returnable  in  parliament.  The  lords  entertained  appeals  from  the  conrta  of 
equity  in  the  great  sessions  in  Wales,  witiioat  paasing  throuffh  the  chancery.  Galbraith 
T.  Neville,  Ooof.  6,  n.,  bat  see  Lewia  v.  Lewia,  Fineh.  471.  They  have  also  entertained  an 
appeal  io  a  priie  caase  fWim  the  Coart  of  Sesabn  of  SooUand,  and  reversed  the  former  sen« 
ienoe.    Hendricks  against  Cunningham,  5  Toml.  P.  C.  308. 

(e)  Anon.  Dy.  31^  pi.  lOa  4  Inst.  90.  A  writ  of  error  lay  ih>m  the  eoorU  ih  Calais  to 
the  Kinf  *s  Bench,  4  Inst  382 ;  and  a  record  Uiere  might  be  removed  by  certiorari.  Carew's 
Case,  CrobJac  484. 

(/)  R.  V.  Cary,  I  Vern.  131.  1  Eq.  Ab.  129,  pL  9.  See  Exparto  Cowan,  3  Bam.  &.  Aid. 
lis.    Wilkinson  v.  Diggell,  1  Barn.  Sl  Cr.  16U. 

(g)  3  3lack.  Cooim.  ^  note  c    See  Fozwith  v.  Treroatne,  1  Vent  103,  aco. 

(I)  Lamb.  Arch.  89.  Yearbook  37  Hen.  VI.  13,  b.  per  Choke,  J.  11  fidw.  IV.  9,  a. 
Brooke,  Abr.  Error,  pL  95^ 

(t)  3  8eldea*s  Works,  1535, 1536.  3  Rot  Pari.  330,  pi.  38,  ib.  cit  But,  hj  a  recent  act 
of  paritament  no  write  of  error  horn  the  superior  courts  are  retoroable  inthe  Kiflg*a  Bench, 
slat  I  Win  IV.  0.70,4  8. 
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king,  sometimes  before  his  council,  and  sometimes  before  the  parlia- 
ment, expressly  saves  the  proceeding  by  writ  of  error;  which  excep- 
tion refers  (notwithstanding  the  former  expressions)  to  this  high 
r  ^.gg  -|  tribunal,  as  well  as  to  *inferior  judicatures.  This  judicial 
*•  J  supremacy  of  the  lords  was  at  all  times,  before  and  since 

the  passing  of  that  law,  alike  undisputed  and  undoubted. 

I  am,  secondly,  to  speak  of  appeals  to  parliament  from  courts  of 
equity,  which  practice  was  introduced  much  later  into  our  juridical 
constitution.  Near  the  end  of  the  reign  of  Queen  Elizabeth,  an  appeal 
from  a  decree  in  chancery  was,  upon  petition,  remitted  by  her  to  the 
twelve  ]udges,(j)  Such  reference  seems,  on  several  accounts,  highly 
inconvenient:  whether  it  ever  was  repeated  does  not  appear.  The 
present  mode  of  appeal,  however,  was,  by  degrees,  justly  substituted 
in  its  room.  Here  the  jurisdiction  of  the  lords  is  more  ample  and 
uncircumscribed  in  extent,  comprehending  all  interlocutory  orders  as 
well  a^  the  final  decree,  and  including  a  power  of  reforming  and 
modelling  the  necessarv  relief.  Of  the  commencement  of  these 
appeals,  Chief  Baron  Gilbert  gives  the  following  account :  "  Towards 
the  latter  end  of  Charles  the  First's  re\gn,{k)  the  house  of  lords  assert- 
ed their  jurisdiction  of  hearing  appeals  from  the  chancery,  which  they 
do  upon  a  paper  petition,  without  any  writ  directed  from  the  king ;  and 
for  this,  their  foundation  is,  that  they  are  the  great  court  of  the  kin^ 
(referring,  I  presume,  .to  the  aula  refi;is,  and  perhaps  to  the  times  pre- 
ceding it,)  and  that,  therefore,  the  chancery  is  derived  out  of  it,  and, 
by  consequence,  that  a  petition  will  bring  the  cause  and  record(/) 
before  them.  This  was  long  controverted  by  the  commons  in  the 
reign  of  Charles  the  Second,  but  now  is  pretty  well  submitted  to; 
because  it  has  been  thought  too  much  that  the  chancellor  should  bind 
the  whole  property  of  the  kingdom  without  appeal."(m)  The  learned 
T  *139  1  i"^?^  alludes,  ^principally,  I  apprehend,  to  the  case  of  Sir 
^  -I  John  Fagg,(n)  a  member  of  the  house  of  commons,  against 

whom  the  lords  entertained  an  appeal  from  a  decree  in  chancery. 
The  commons,  after  examination,  committed  the  advocates  employea ; 
then  they  prohibited  the  respondent  from  making  his  defence  at  the 
lords'  bar,  and  determined  the  prosecuting  of  such  appeal  to  be  a 
breach  of  privilege.  These  measures  were  soon  followed  by  a  resolu- 
tion, that  whosoever  should  solicit,  plead,  or  prosecute  any  appeal 
against  any  commoner  of  England,  from  any  court  of  equity,  bMsfore 
the  house  of  lords,  should  be  deemed  and  taken  a  betrayer  of  the  rights 
and  liberties  of  the  commons  of  England.  Lastly,  they  voted  the 
prosecutor  of  the  «ippeal  into  the  custody  of  their  serjeant-at-arms* 
This  overflowing  violence  at  length  subsided.  There  was,  I  believe, 
no  subsequent  contention  between  the  houses  on  this  subject ;  and  in 

(j)  E.  ofWoroeiter  ▼.  Finch,  3  And.  163.  3  Buli.  118,  cit  1  Roll  R.  131.  ciL,  in  which 
ease  a  decree  by  Um  lord  keeper  waa  ret eraed  by  Uie  judigea. 

((r)  By  othera,  wiUi  more  reaaon,  the  twenty-finit  year  of  Kiog  Janiea  I.  ia  fixed  aa  its 
coioinenoement  Go?.  Ulater  ▼.  Bp.  Derry,  Show.  P.  C.  81.  Boodier'a  C,  Lorda'  JoumaJa, 
fill.  m.  179.  ISa    Hale*aJiir.c.33. 

(Z)  The  proceedinga  in  a  coort  of  equity,  though  not  properly  reoorda,  Themilthorpe^Si  C^ 
4  Inal.  84.  Doughty  t.  Fawn,  Yelv.  327,  are  A^uently  ao  atyled  in  argument.  See  Walker 
T.  Witter,  Doug.  5, 6.    MiUer*a  Civil  Law,  p.  345,  edit.  1. 

(m)  Gilb.  For.  Rom.  190, 191.    See  Hale*a  Juriadiction,  c.  33. 

(ji)  Sherley  t.  Fagg,  I  Ch.  C  6a  1  Vern.  5S,  cit  3  Freem.  133;  ciL  13.  Lorda'  Jour- 
a«li,3L    HalIim*aCoiiatitotioiialUiatoi7,ToLiii.p.34,ed.8. 
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one  case  of  great  moment,  the  commons  are  said  expressly  to  have 
recognised  the  judicature  claimed.(o)  I  shall  mention  another  strue- 
f\e,  in  which  tne  lords  were  afterwards  engaged  for  their  equitable 
jurisdiction  (although  the  object  of  it  hath  since  been  ceded)  against 
the  lords  of  Ireland.  The  .judgments  of  the  King's  Bench  there  had 
always  been  examinable  by  writs  of  error  in  the  King's  Bench  in 
England.  This  seems  to  have  been  well  established  in  practice  in  the 
reign  of  Edward  the  Third,(  p)  if  not  much  earlier ;  for  authorities  are 
cited  of  the  fifth  year  of  Edward  the  Second-C^r)  Yet  Irish  parlia- 
ments were  frequently  convoked,(r)  thoiigh  sometimes  their  chieftains, 
or  grandees,  were  summoned  to  the  English  councils.(s)  When, 
therefore,  the  King's  Bench  in  England,  under  Henry  the  Sixth,  refused 
to  meddle  with  a  writ  of  err9r  from  the  Irish  *parlia-  r  ^^^q  -i 
meni,{t)  the  reason  seems  to  have  been,  that  it  ought  to  I-  ^ 

have  been  brought  hither  immediately,  passing  by  the  lords  of  that 
kingdom.  The  principles  on  which  writs  of  error  from  Ireli^nd  are 
ibuDded,(ie)  seem  fully  to  authorise  appeals  also  from  the  chancery 
there  to  the  court  of  parliament  of  Great  Britain :  and  such  appeals 
are  said  to  have  been  established  in  constant  practice  before,  and  at 
the  time  when,  the  contest  arose.(v)  This  happened  towards  the  latter 
end  of  the  seventeenth  century,  in  the  case  of  the  bishop  of  Derry,  who 
bad  appealed  to  the  lords  of  Ireland  from  a  decree  made  in  the  chad- 
eery  of  that  realm.  The  lords  of  the  English  parliament  resolved, 
after  great  deliberation,  that  such  proceedings  before  the  Irish  lords 
were  coram  non  judice,  and  consequently  null  and  7o\d.{w)  On  the 
other  hand,  by  a  vote  passed  many  years  afterwards,  the  Irish  lords 
denied  the  jurisdiction  claimed  in  this  island,  adding,  that  whoever 
should  make  such  appeals,  should  be  deemed  an  enemy  to  his  coun-* 
try.(x)  An  end  was  put  to  the  competition,  for  a  time,  by  the  stat. 
6  Geo.  I.  c.  5,  which  declares,  that  the  house  of  lords  in  Ireland  hath 
no  jurisdiction  to  affirm  or  reverse  any  judgment,  sentence,  or  decree 
given  in  any  court  within  that  kingdom.  But  this  law  hath  been 
since  repealed :  and  the  final  judicial  power  in  Ireland,  in  respect  to 
courts  of  law  and  equity,  now  rests  with  the  lords  of  that  parlia- 
ment.(^) 

The  appeal  from  the  exchequer,  sitting  as  a  court  of  equity,  is 
immediately  to  the  house  of  lords;  which  mode  of  proceeding  seems 

Jiuietly  to  have  followed  the  establishment  of  the  jurisdiction  over  the 
"hancery.    But  the  lords  cannot  revise  a  sentence  given  by  the  dele« 

(•)  Skfainer  ▼.  Ewt  lodii  Company,  Show.  P.  C.  81,  ctt  Hats.  Preo.  vol.  iii.  336.  4  Pari, 
iliat43l.44S. 

(p>  Lib.  Am,  9,  pi.  27.  (9)  Fitz.  N.  B.  51.    1  RolL  R,  17. 

(r)  4  IiwL  350.  («)  4  Inst.  350. 

(f)  Prynne'f  ABiroadversions,  p.  313,  cited.    Show.  P.  C.  9si, 

(If)  Van.  402.    GodaoU  w.  Heydon,  I  Roll.  R.  17. 

(r)  Governor  ofUlnter  ?.  Bp.  Derrj,  Show.  P.  C.  81. 

(ID)  a  C.  Show.  P.  C.  83.  (x)  Com.  Di^.  Parliament,  L.  7, 25  Sept  1717. 

(y)  By  8Ut.  22  Geo.  III.  c.  53,  which  aimply  repeals  it,  and  stat.  23  Geo.  III.,  declaring 
that  no  appeal  or  writ  of  error  from  any  ooart  in  Ireland  shall  in  future  be  brought  in  any 
of  the  courts  in  England.  Both  these  acts  are  now  snpersoded  by  the  act  of  Union,  the  8th 
article  of  which  ordains  that  all  writs  of  error  and  appeals  shall  be  decided  by  the  House  of 
Lords  of  the  United  Kingdom,  except  appeals  from  the  Irish  Admiralty,  which  shall  be 
decided  by  a  court  of  delegates  appointed  by  the  court  of  chancery  in  Ireland,  39  ^  40  Gea 
IIL  c  ix.  art.  8. 
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f  *141  1  S*^^'  *'^  6cclesia9ti<5al  causes,  acting  wiihio  the  sphere  of 
^•  ^  *  J  their  jurisdiciion.(t)  For  ihe  slatuie,  which  constitutes 
or  declares  their  authority,  ordains,  that  their  determination  shall  be 
finally  conclusive.(fl) 

This  rule  seems  not  to  extend  to  another  court  created  by  act  of 
parliament,  namely,  that  which  has  cognisance  of  what  are  called 
charitable  uses.(6)  For  the  statute,  upon  which  that  new  jurisdiction 
13  founded,  only  makes  the  decrees  of  the  commissioners  valid  till  thev 
are  confirmed,  altered,  or  vacated  by  the  chancellor  ;{c)  after  which 
it  seems  they  may  be  reviewed  by  the  lords  in  parliament.  It  is  now 
however,  the  usual  course  to  enforce  the  due  execution  of  charitable 
uses  by  immediately  resorting  to  chancery,  without  proceeding  at  aH 
before  commissioners  authorised  under  the  statute;  according  to 
which  modern  practice,  there  is  no  doubt  of  the  power  of  appeal  to  the 
house  of  lords.((/) 

Delays  on  writs  of  error  have  always  been  very  much  di^counte* 
nanced  by  the  twelve  judges:  and  the  lords  made  an  order  to  that 
eflfcct  soon  after  the  Restoration.(e)  Some  years  afterwards,  it  was 
referred  to  the  lords'  committees  for  privileges  to  consider,  whether 
writs  of  error  and  appeals,  depending  in  one  session,  continued  in  statu 
Iquo  till  the  next :  they  made  their  report,  founded  on  many  prece- 
dents, and  judiciously  cu-extensive  with  the  reference,  **  that  businesses 
r  ♦142  1  <^*^P®"d*"g  i"  *^"®  parliament,  or  session  of  parliament, 
I-  J  have  been  contintied  to  the  next  session  of  the  same  par* 

liament,  and  the  proceedings  thereupon  have  remained  in  the  saoie 
stale,  in  which  they  were  left  when  last  in  agitation,"(/)  which  report 
was  approved  by  the  house.  Thus  it  became  acknowledged  law,  that 
a  prorogation  did  not  abate  a  writ  of  error :  and  at  length  it  was,  by 
a  subsequent  order,  established,  that  both  writs  of  error  and  appeals 
remain  in  the  same  state,  notwithstanding  even  a  dis8olution.(^) 

Lord  Hardwicke,  with  a  view  to  the  supreme  jurisdiction,  which 

(z)  SiiQl  ▼.  Wiltoo,  3  Vera.  IIQ.  See  Jervis  v.  Hallewell,  Cro.  El  571.  Ma  4691. 
Matthews  v.  Warner,  4  Vet.  186.  (a)  Sut  25  Hen.  VI II.  c.  19. 

(b)  Windsor  ▼.  Fernham,  W.  Jon.  146, 147.  Cro.  Car.  40.  Warner  ▼.  North,  Show.  P. 
C.  1 10.    Saul  V.  Wibon,  3  Vern.  1 18.    3  Bl.  Comm.  428.  (c;  Stat.  43  £liz.  e.  4. 

(d)  Duke*8  ChariUblo  Utea,  eh.  z.  a.  9,  p.  619,  630,  ed.  Bridg.  An  apfieal  u  oouMderad 
••  an  original  cauie.    Corp.  Burford  ?.  Lenthal,  3  Atk.  553. 

(e)  13  Dec  1661.  Lorda*  Joarnala,  vol.  xi.  349.  See  Eyre  v.  TufVon,  1  Vent  31.  Gof* 
ton  V.  Sedgwick,  3  Lev.  93.  As  to  appeala,  by  a  atanding  order  of  the  hooae  (the  d4th  of 
March,  1735),  the  time  limited  for  rcectvinff  them  ia  five  veara  (Vom  the  signing  and  enroU- 
iig  the  decree.  Standing  Ordera  of  the  Hooae  of  Lords*  109,  ed.  1748.  HiU  ?.  While, 
Moa*  30,  arg.  Smith  v.  Clay,  1  TomL  P.  0. 453.  By  a  recent  order,  appeala  in  equity  are 
not  to  operate  aa  a  atay  of  proceedings,  unleaa  the  court  below,  or  in  special  caaea,  tiM  houii^ 
direct  to  the  contrary.  Barke  v.  Browne,  15  Vea.  164.  See  on  the  oonatmolion  of  thia 
ord.r,  Hu^renin  ▼.  Basely,  15  Vea.  183.  Waldo  v.  Caley.  WiUan  ▼.  WiUan,  16  Vea.  313. 
218.  Lewea  v.  Morgan,  H  Price,  468.  Frivotona  writa  of  error  are  restrained  by  stat  6 
Goa  IV.  c.  96. 

(f)  Lorda*  Joornals,  toL  xii.  581,  cited  3  Lev.  93. 

(g)  Lords'  Joarn.  vol.  xiiu  466.  19th  March,  167^^,  not  impeached  by  any  subeeqaeBt 
reaoltition.  It  appears  a  wise,  just,  and  salutary  measure.  See  Godsd  v.  Heydon,  1  Roll 
R.  18.  Gofton  ▼.  Sedgwick,  2  Lev.  93.  The  continuance  of  the  proceedings  hod  been 
repeatedly  prdered  before,  and  theretbre  it  waa  competent  to  the  house  to  make  it  regulam 
genaralem  as  to  prorogations.  A  dissolution  is  in  the  breast  of  the  sovereign,  and  in  neither 
case  is  the  plaintiff  in  error  in  any  default  Aa  the  law  waa  before  understood,  there  was 
great  hardship.  Goflon  v.  Sedgwick,  3  Lev.  93.  1  Vent  31.  Crouch  v.  Hanney,  Noy,  76. 
Tiie  aafest  way,  before  theae  reaolntions  of  the  lords,  was  to  make  the  writ  of  error  return- 
able sine  dilatione,  Noelv.  Nelson,  3  Sau.  314. 339;  but  see  Duval  v.  Price,  Show.  P.  C.  13. 
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is  the  subject  of  the  present  discourse,  hath  declared,  that  a  court 
holding  plea  by  writ  of  error  or  appeal,  is  to  judge  by  ihe  sanne  rules 
as  the  inferior  court,  from  whence  the  cause  is  brought,  should  have 
observed. (A)  Writs  of  error,  therefore,  are  to  be  determined  on  prin- 
ciples of  law,  and  without  any  deviation  even  from  the  long  estab- 
lished forms  of  legal  judgments,  where  the  sentence  is  not  confined  to 
a  simple  affirmance  or  reversal  of  the  prior  judgment.  In  appeals 
there  is  a  latitude  given  for  modelling  the  relief,  or  for  granting  it 
conditional!  V,  in  order  to  effectyaie  the  ends  of  justice,  and  to  answer 
the  particular  exigencies  of  a  complicated  case.  And  here  tho^ 
maxims  of  municipal  equity,  are  regarded,  which  ought  to  have 
puided  the  court  appealed  from,  and  which,  for  the  most  part,  have 
been  sanctioned  by  judicial  precedents  of  binding  authority  and  con- 
trol. In  like  manner,  before  the  court  of  justice  seat  fell  happily  into 
disuse,  if  any  sentence  there  pronounced  had  finally  came  before  the 
house  of  *loras,  it  was,  I  presume,  to  be  debated  on  th^  r  ^.  .^  ^ 
forest  laws,  though  differing,  perhaps,  in  few  particulars  ^  •■ 

from  those  of  general  extent.  Yet  here,  for  instance,  that  maxiqi 
must  have  been  received,  that  a  grant  made  of  a  privilege  to  all 
inhabiting  freeholders  within  the  district,  or  to  other  descriptions  of 
persons  therein,  though  not  incorporated,  is  good  and  eflectual,  accord- 
ing to  the  laws  of  the  forest.(i)  So  where  the  jurisdiction  of  the 
lords  in  parliament  was  the  dernier  resort  in  a  cause  originally  com- 
menced in  the  court  of  hustings  in  London,(j')  the  local  and  special' 
custoflM  of  that  city  were  made  the  subject  of  discussion.  According 
to  the .  8an>e  idea,  appeals  from  the  courts  of  session  in  Scotland  (of  #. 
which  judicature  a  new  and  extensive  field  is  opened  by  the  Union)(A) 
must  be  adjudged  by  the  rules  of  the  Scotch  law.  \ 

Here,  if  we  reflect  on  the  various  and  important  duties  which  the 
law  expects  to  be  discharged  by  this  illustrious  order,  if  we  remember 
that  those  who  exercise  such  complex  and  final  jurisdiction,  are  also 
legislators,  and  supreme  counsellors  in  affairs  of  state,  we  shall  not 
Ihmk  them  over  compensated  by  all  the  privilege  and  pre-eminence 
>vbich  they  enjoy.  In  all  parts  of  their  civil  judicature,  the  lords  now 
exercise  their  discretion  as  to  the  costs  attending  thejitigation.  A 
considerable  specific  sum  (as  200/.)  is  sometimes  awarded  to  be 
paid  by  the  prosecutor  of  a  grossly  frivolous  appeal.  For  not  only 
the  expose  and  detriment  to  the  adverse  party  are  proper  objects  of 
consideration,  but  also  the  audacity  and  pernicious  consequence  of 
attempting  to  make  the  guides  and  guardians  of  public  safety  and 
prosperitv  mere  instruments  of  litigious  delay,  injustice  and  oppres- 
sion. Toe  wisdom,  and  the  multitude,  of  decisions  that  p  ^. . .  ^ 
are  ^pronounced  in  the  course  of  a  few  sessions,  may  ^  J 

incline  us  to  regret  the  want  of  some  authorised  mode  of  adducing 

(A)  Kemp  ▼.  Squire,  1  Von,  207.    1  Dick.  131.    See  Young  v.  T^ereii,  4  Dow.  P.  G.  Ida 

{})  4  loct.  297 ;  and  see  lb.  290,  But  tbe  kin||r*8  courts  of  common  law  are  not  bound  to 
take  notice  of  the  law  or  custom  of  the  tbrest,  unless  speciallj  pleaded,  Palmer  v.  Stone,  2 
Wils.  104,  bein^  an  exception  from  the  common  law,    Manw.  486. 

(j)  Green  v.  Cole,  2  San.  228.  See  Harrison  v.  Evans,  3  Toml.  P.  C.  465.  Ballard  v. 
Bennct,  2  Burr.  777.  I 

(ilr;  In  /general  the  Scotch  appeab  are  raocb  more  numerous  than  those  from  the  English 
(V  Irbh  courts  of  law  or  equity. 
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them  genuine  to  public  attentioQ.(/)  The  printed  statement  of  the 
cases,  which  are  drawn  up  and  signed  by  advocates  on  each  side, 
often  suggest  reasons  for  atfirming  or  reversing  the  prior  adjudication, 
which  in  effect  have  no  influence  on  the  decision.  Both  the  deter* 
minatioos,  and  the  grounds  thereof,  should  be  fully  and  certainly 
known.  By  an  institution  similar  to  what  is  here  recommended,  the 
contents  of  the  Year-books  have  been  authentically  transmitted 
through  a  series  of  barbarous  ages,  acquainted  with  little  else  but 
Norman  French,  and  intricate  subtleties  of  law.  More  worthy  are 
parliamentary  decisions  of  true  a1:id  copious  narration,  and  more 
necessary  is  the  knowledge  of  judgments  passed  in  that  court,  which 
is  the  oracle  of  jurisprudence,  and  to  wnich  inferior  tribunals  must 
conform.(m) 

(Z)  See  the  pre&ce  to  Blig^h's  Parliamentary  Cteee,  new  teriea,  as  to  the  want  ofpoblie 
eDOoara^meot  to  such  an  uoderUiking. 

(m)  A  rale  of  law  laid  down  by  the  house  of  lords  oanooCbe  oontradicted  by  any  inferior 
iribuual    Perry  t.  Whitehead,  6  Vet.  547. 


LECTURE  IX. 

or  CIVIL  MAGISTRATES  A'WD  OTHBR  OFFICERS  OF  THE  CROWIT. 

Hayiito,  in  the  five  preceding  lectures,  considered  with  attentive* 
ness  the  various  distributions  of  judicial  magsitracy,  as  well  subordi- 
nate as  supreoae,  in  the  difierent  tribunals  established  by  the  laws  of 
England,  1  proceed  to  treat  of  the  delegation  of  the  executive  power ; 
r  «|45  1  for  the  law  recognises  a  niultitude  of  civil  officers  and 
■•  -■  ^magistrates,  by  whom  the  executive  departments  of 

government  are  carried  on,  and  who,  in  th^ir  several  stations,  con- 
tribute to  the  order  and  welfare  of  society. 

Such,  first,  are  the  great  officers  of  state;  secondly,  civil  officers 
for  the  administration  of  justice  in  counties  and  other  districts ;  and 
histly,  those  whose  functions  are  confined  to  the  affairs  of  a  particular 
parish  or  township  maintaining  its  own  poor  inhabitants. 

Of  the  two  former  sorts  I  shUll  make  some  mention  in  the  present 
discourse :  parochial  officers  will  be  considered  in  the  next  lecture. 

The  king  has  originally  the  appointment  to  all  offices  kavinff  autbo* 
rity  annexed  to  them,  except  such  as  are  elective;  and  then  tfie 
matter  is  transacted  by  virtue  of  a  writ  running  in  his  name,  or  in  a 
court  deriving  its  jurisdiction  from  him.  An  old  statute(a)  (which 
Sir  Edward  Coke  calls  a  law  worthy  to  be  written  in  letters  of  gold, 
but  more  worthy  to  be  put  in  due  execution)(6)  provides  against  offices 
being  granted  for  gift,  brocage,  favour  or  affection,  or  to  such  as 
pursue  for  them.  But  a  later  act  is  levelled  with  explicit  sanctions 
against  the  sale  of  offices,  first  mentioning  such  as  concern  the  ad[[nin- 
istration  of  justice.(c) 

io)  12  Rich.  II.  c.  ii.  (6)  Co.  Ln.  234  a. 

(e)  5  &  6  Edw.  VI.  c.  16,  extended  to  Scotland  and  Ireland,  and  all  offices  in  the  gift  of 
the  crown,  wiUi  additional  provisions  and  penalties  by  statnte  49  G.  III.  c.  126.    The 
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It  is  a  general  and  M'ise  rule,  that  a  judge  cannot  constitute  a 
deputy,  or  delegate  his  authority  to  another,(/i)  for  he  cannot  transfer 
his  own  mental  qualifications,  requisite  for  the  interpretation  of  laws, 
to  such  substitute.  Indeed,  where  a  judicial  office  is  to  be  holden 
expressly  *•  per  se  vel  deputaium,'*(e)  or  where  it  is  warranted  by 
ancient  custom,  prescription,(/)  or  charier,  a  substitute  r  ^iaq  i 
•may  J)e  appointed.  Thus  the  recordership  of  London,(fi')  ■•  J 

and  many  other  cities  and  towns,  and  the  offices  of  ean  constable,(A) 
and  earl  marshal,(t)  may  be  discharged  by  deputy.  The  general  rule, 
however,  is  to  the  contrary.  But  in  ministerial  offices,(^')  where  little 
more  than  fidelity  and  attention  are  necessary  to  the  due  discharge  of 
them,  the  reasoning  and  the  rule  do  not  equally  prevail;  if  ue  con- 
sider the  executive  power  of  the  supreme  magistrate  himself,  we  see 
all  the  afiairs  of  regal  government  carried  on  by  his  authority  and  in 
his  name,  but  comparatively  few  of  them  by  his  personal  agency  and 
intervention  :  in  like  manner,  those  who,  under  him,  are  invested  with 
any  kind  of  ministerial  power,  may,  in  general  perform  such  functions 
by  properly  commissioned  deputie8.(A)  Hence  many  offices  are 
grantable  to  women,(/)  and  to  infants  of  an  early  age;(77i)  and  the 
same  single  office  may  be  conferred  at  the  same  time  on  a  plurality 
of  persons,(n)  or  bestowed  in  reversion.(o)  Where  a  regular  deputy 
may  be,  and  is  appointed,  he  hath  in  general,  the  full  pqwer  ot  hid 
principal,  and  cannot  regularly  be  restrained  to  the  exercise  of  a  par- 
ticular branch  of  authoriiy.(  p)  The  superior  it  is  said,  shall  answer 
for  the  conduct  of  his  substitute,(9)  but  not  so  as  to  induce  the  forfeit* 
ore  of  an  office  of  inheritance  ;(r)  for  all  such  offices  of  inheritance^ 
we  may  observe,  may  be  discharged  by  proper  deputies.(^) 

♦1.  After  these  more  general  observations,  I  now  pro-r  ^^.^  -• 
ceed  to  make  some  mention  of  the  great  offices  of  state.  ^  ^ 

The  lord  high  chancellor,  who  most  required  our  consideration  in 
this  course  of  juridical  inquiries,  hath  been  already  treated  of. 

The  occasional  creation  of  a  lord  high  steward,  who  is  (now  at 
least)  entirely  a  judicial  magistrate,  I  shall  have  opportunity  to  men- 

■evMth  Metioo  of  the  sUtnte  5  &,  B  Edw.  TI.  mWomng  Dm  two  cbbf  jaiti«M  and  the  jw* 
liees  of  wmhe  to  eeU  oerUio  offioee  in  their  oeartt,  which  wm  stronf  ly  oppoecd  by  ths 
Commone,  BerringlDD'e  Statutes,  p.  520,  oote  i,  hae  been  abrogated  very  reoenUy,  6  Geo. 

(d)  Pbelpt  V.  Winohcomh,  3  Bole.  78.  I  Roll.  R.  374.  Bf  a  845 ;  and  aee  Ca  Ln.  3  k  4 
Inat.  88. 50,aMrff.  For  aimUar  proviaiaiM  m  the  civil  bw,  aee  Dif.  1  xri.  91.  Ced.  iii.  4> 
.  <e)  Molina  v.  Wetby«  1  Lev.  76.    Rcz  v.  Lenthal,  3  Mod.  150,  arg.         (/)  4  Inat  128. 

Or)  Malina  v.  Welby,  1  Lev.  76.  (A)  4  Inst  12a    Com.  Dig.  Officer,  D.  2.  . 

(i)  4  Inat  126.  Com.  Dig.  Officer.  See  Mad.  Ezch.  S3.  Snow  v.  Firebraaa,  2  Salli.  439. 
M  Skik  320. 

( t)'Phelfe V.  Wi^ebcomb^  1  Roll  R.  274.  R.  v.  Hope  MaftaeU.  Gild.  252.  262. 

or)  Rex  v.  Lenthal,  3  Mod.  15a  E.  Sbrewsbory*s  caae,  »Ca48,49.  8ee,afltoth« 
dinerenee  between  a  deputy  and  an  aaaignee,  Year-book,  11  Edw.  IV.  1. 

(/)  Cbllia  Sewera,  252.    See  2  Inat.  34  4  loct  aiUmarg. 

(M)  Yoong  V.  Slowel,  Cro.  Car.  279.  2  Roll  Abr.  153,  pi  a  CaUia  8ewer%  953.  But  aa« 
2  RoU.  Ab.  152,  C.  pL  6.  aaridge  v.  Evelyn.  5  R  dt  A.  81. 

(ii)Corle*aC.  llC(^3h.4a.  2  Roll  Ab.  152,  pL  3.  5.  Howard  v.  Wood,  T.  Jon.  127. 
Jonea  v.  Bean,  4  Mod.  17.  12  Mod.  10. 

(0)  Young  v.  Stowel,Cro.  Car.  S79.  Howard  v.  Wood,  T.  Joo.  127. 

(»  Parlierv.  Rett,  1  Balk.  95.  lCom.R.84.  1  Ld.  Raym.  613 ;  and  aee  Bolatrode  ?. 
01lbom,2Str.  1027. 

(f )  2  Inet  466.  <r)  2  Inat.  190 ;  hot  aee  Winehoomb  v.  Phelpa,  1  RoU.  275. 

(a)  NeviTa  eaee,  Plowd.  379  a.  E.  Shrewabary*a  onw,  9  Co.  48  b. 
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lion  in  speaking  of  the  trials  of  lords  before  him ;  only  observing  here 
that  this  creat  office,  which  subsisted  before  the  Norman  conquest, 
came  by  hereditary  descent  to  Henry  of  Bolingbroke,  and  was  united 
with  royalty  in  his  person.(<)  It  hath  in  no  subsequent  age  been 
granted,  except  pro  hac  vice,  or  confined  to  the  proceeding  on  a  par- 
ticular indictment  ;(u)  for  it  has  been  thought  too  undefined,  too 
general,  and  too  dangerous  an  excess  of  power,  being  to  superintend 
and  reffulate,  immediately  under  the  king,  the  whole  realm  of  England, 
and  all  the  dispensers  of  the  laws  within  the  same,  both  in  times  of 
war  and  peace. 

The  offices  also  of  lord  high  treasurer  and  lord  high  admiral  are  of 
very  eminent  dignity  and  importance.  The  former  has  a  great  por* 
tion  of  judicial  authority,  being  nominated  in  many  statutes  to  hear 
and  determine  certain  causes  and  appeals,  jointly  with  the  chancelbr 
and  others ;  he  was  anciently  constituted  by  the  delivery  of  a  golden 
key,  and  of  later  times  by  the  delivery  of  a  white  stafir,(t;)  and  he  has 
granted  to  him  the  treasury  of  the  excheqoer  by  letters-patent,  which 
appears  to  be  a  distinct  office,(ii;)  and  not  always  vested  in  the  same 
hands.  His  oath  much  resembles  that  taken  by  the  lord  chancellor, 
tt  seems,  in  some  of  the  earlv  reigns,  the  management  of  the  royal 
treasure  was  chiefly  conducted  by  uie  chief  justicier.(a:)  The  judicial 
f  •MS  1  P^^^**  ^^  ^^^  Admiralty  bath  been  already  discussed  ;  but 
f-  -I  the  ^superintendency  and  control  of  the  treasurer  in 

matters  of  revenue,  and  of  the  admiral  over  the  royal  navy,  must  be 
regulated  for  the  most  part,  by  occasional  events  and  emergencies, 
ai^  cannot  be  defined  as  a  subject  of  positive  and  permanent  law* 
Bach  of  these  high  offices,  since  the  accession  of  the  present  royal 
family,  have  been  discharged  by  several  commissioners.(y) 

Ttie  offices  of  lord  president  of  the  council,  and  lord  privy  seaU  are 
of  high  antiquity,  and  confer  a  right  of  precedence  next  to  the  chan- 
cellor and  treasurer ;  for  the  high  steward,  beinff  only  occasionally 
created,  is  not  mentioned  in  the  statute  that  regulates  this  matter.(zy 
The  more  peculiar  province  of  the  lord  president  seems  to  be  to  attend 
his  sovereign,  and  to  report  the  state  of  affairs  agitated  at  the  council 
table ;  the  lord  privy  seal's  dignity  and  importance,  even  in  the  earlv 
reigns,  may  be  judged  of  by  tnat  passage  of  the  old  I^tin  memoriaU 
ist,  quoted  in  a  former  lecture(a)  where  this  officer  alone,  of  all  the 
keepers  of  the  royal  seals,  is  declared  independent  of  the  lord  chan- 
cellor's authority.  He  causes  to  be  authenticated,  under  the  instru* 
ment  permitted  to  his  custody,  such  acts  of  the  king  as  do  not  require 
the  great  seal  The  distinction  between  real  and  personal  property 
IS  here  conspicuously  marked,  as  well  as  in  other  parts  of  tne  law  r 
for  any  interest  in  cro^i  lands,  and  all  inheritances  whatsoever,  must 
be  conveyed  by  grant  under  the  great  seal  :(6)  but  the  king  may, 

f  it)  4  Imt  58, 59.  Ma4.  Hitt  Ejcch.  cii. i  la 

(«)  La.  EMex*8  CMe,  Mo.  6M.  4  loit  58. 
.  (•)  Ta  drive  tin?  importunate  euitore^Mya  Sir  Edward  Coke;  4  Imt.  104, 105. 

(M)  Mad.  Hitt  Exeh.  c.  zit.  a.  2,  p.  573.    See  Rex  ▼.  Deddington,  Ma  476. 

(x)  Mad.  Hiat  Exeb.  e.  ii.  a.  10. 
.  (y)  The  eflte  ef  lord  high  adoural  wma  coeentlj  revived  in  tbe  ^raoaof  bia  RofalHifh. 
neea  the  Doke  of  Clarence.    For  the  po^vera  of  the  eommitfMooera,  which  are  eo.extenaiT% 
•eeatatS  W.AMcS.  (a)  4  Inat  58,  marg.    31  lien.  VUL  c  lU. 

(c)  Supw  Lect  VL  p.  109.  (4)  R.  v.  Doddingtoo,  Mp.  47& 
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trader  his  privy  seal  dispose  of  any  personal  chattel.(c)  It  was  also 
provided,  at  the  very  dawn  of  our  present  juridical  system,  that  no 
writ,  touching  the  common  law,  should  issue  under  the  privy  seaL((/) 

As  to  the  secretaries  of  state,  the  regular  employment  p  ^- ^^  ^ 
•of  one  of  theni,  in  great  measure  consists  in  preparing  *■  J 

despatches  to  foreign  courts,  and  instructions  to  British  ambassadors 
there  resident :  it  is  very  obvious,  however,  that  is  a  small  part  of  their 
duty,  in  regardeither  to  foreign  or  domestic  occurrences,  and  whether 
we  cpnsider  them  as  advisers  or  instruments,  can  be  the  subject  of 
legal  inquiry  or  discussion  ;  they  have,  however,  a  power  of  commit- 
ment  for  trea8on,(e)  and  seditious  libels  against  the  government,  but 
not  for  all  crime9.(/)  The  warrants  issued  by  them,  to  take  supposed 
delinquents  and  their  papers  into  custody,  are  illegal,  both  where  no 
:>er8on  in  particular  is  )>ointed  out,  as  if  it  be  against  the  authors  of  a 
iibel,  without  saying  who  such  authors  are,  and  also  where,  though 
some  person  is  named,  there  is  to  be  a  geheral  seizure.(^) 

The  offices  relating  to  the  revenue,  and  other  departments,  are  very 
mimerous,  but  atTord  little  room  for  legal  observations; 

As  to  the  officers  of  the  royal  household,  and  all  the  appendages  to 
the  pomp  and  grandeur  of  a  court,  these,  also,  though  necessary  to 
support  the  majesty  of  kingly  government,  are  no  great  objects  of 
legal  notice;  their  rank  and  precedence,  the  distinct  natures  and 
emoluments  of  their  respective  employments,  cannot  with  propriety 
engage  our  attention  in  a  course  of  professional  studies. 

2.^  1  come,  therefore,  secondly,  to  speak  of  civil  officers,  for  the 
administration  of  justice  in  counties  and  other  districts.  Of  these  the 
principal  is  the  sheriff,  a  station  of  immemorial  antiquity  in  the  con- 
stitution. His  appointment  and  his  cotn*ts,  considering  him  as  a 
judicial  magistrate,  have  been  before  spoken  of:  this  part  of  his  char- 
acter is  much  effaced  by  time.  But  he  is  also  the  chief  ministerial  or 
executive  olticer  in  the  county;  for,  in  general,  all  the  king's  writs  or 
mandates,  to  be  executed*  within  the  county,  are  directed  t*  «.  eQ  -i 
to  him,  *whether  ihev  relate  to  civil  or  criminal  process,  *•  J 

or  to  elections.  He  has,  therefore,  the  custody  of  the  gaols(*)  withia 
his  county ;  and  if  he  allows  a  prisoner  to  go  at  large  upon  bail,(t) 
where  it  ought  to  be  denied,  he  is  punishable.  He  is  also  amenable 
to  justice  for  refusing  to  execute  a  writ  ;{j)  for  doing  it  either  iAeflec- 
tually  or  oppressively^  or  making  a  false  return  to  n.{k)  If  he  acts 
where  he  is  a  party  concerned  in  interest,  the  proceeding  wit!  be 

(e)  R.  V.  Doddington,  Mo.  476.  3  Intt  555.  4  Intt  li&  3  Roll  Al>.  1 83,  pi  3.  By 
■Cat  35  £dw.  111.  nUt  5,  o.  3,  to  counterfeit  tho  privy  mhI  of  the  kincr,  in  made  high  troaf 
•oo.  (J)  Art»up.CarL3dEdw.I.o.6.    3In«t554.    2  Roll  Ab.  Iti3,  pi  5. 

ie)  Treasonable  practicotf,  Rex  v.  Despard,  7  T.  R.  736. 

(/)  Eatick  T.  Oarrinjrtoii,  2  Wil».  28b.  290.    2  Hawk.  P.  C.  1 17. 

{g)  Beardmore  t.  CorrinfftoD,  3  Wils.  350.  275.  Mouey  t.  Uach,  3  Burr.  1703.  1 
Black.  555.     Wilkea  v.  Wood,  Lofit  8. 

(4)  3  Hawk.  P.  C.  c.  xvi.  f  6,  and  the  statutoa  there  cited.  So  inseparably  annexed,  that 
a  fTfttiit  of  the  custody  of  the  county  gaol  to  another  is  void.  MyUou*s  case,  4  Co.  34. 
Dahoo,  Office  of  Slieri^  c^  13. 

(tj  3  Hawk.  P.  C.  c  XV  §  7.  See  sUt  23  Hon.  VI.  c  9.  Postrrne  ▼.  Hanson,  3  Sau.  60 
a.    Allen  v.  Robinson,  I  8id.  23.     Gtherick  v  Cooper,  1  Salk.  9X 

{ji  By  attachment  either  from  the  court  of  King's  Bench,  or  the  court  in  which  the  cause 
is.  3Hawk.P.  C.  U'i.  fiedo  v.  Piper,  1  Buls.  156.  Dalton,  5 29.  R.  v  Tulcr,  1  Ld.  R. 
556.  (It)  See  Glossop  v.  Pole,  3  M.  Sl  S.  175. 
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deemed  erroneous  and  void.(Z)  By  a  very  ancient  statute,(m)  the 
sheriff's  otBce  was  to  be  discharged  gratuitously;  but  subsequent 
laws(Tt)  have  allowed  him  to  take  ^es.  He  is  bound  by  his  oath  to 
be  careful  of  the  king's  rights  and  dues,  and  to  render  an  account 
thereof  in  the  exchequer.(o)  The  sheriff  had  always  the  power  of 
appointing  a  deputy :  at  least,  thfere  is  mention  of  the  under  sheriff  so 
early  as  the  third  year  of  Edward  the  First  ;(p)  besides  whom,  all 
tlie  inferfor  ministers  who  execute  writs  and  processes,  comnrionly 
called  bailiffs  and  sheriff's  officers,  and  keepers  of  gaols  and  prisons, 
r  ^.g.  n  are  but  subordinate  assistants  to  this  great  executive 
*■  J  ^magistrate  of  the  county.     Lastly,  there  is  one  branch 

of  his  authority,  by  virtue  of  which  we  frequently  see  him,  in  history, 
at  the  head  of  a  mighty  armament,  I  mean,  his  right  of  summoning 
and  raising  the  posse  comitatus,  or  power  of  the  county  ;{q)  which  he 
may  still  exercise,^r)  as  well  to  overcome  any  resistance  to  his  own 
lawful  discharge  of  duly,  as  to  quell  any  other  riot  or  insurrection. 

The  coroner  has  been  before  spoken  of  in  his  judicial  capacity. 
He  is  also  a  ministerial  officer,  as  holding  the  place  of  the  sheriff,  and 
having  writs  directed  to  him  to  be  executed  in  any  suit,  where  such 
sheriff,  by  reason  of  consanguinity  wiih  one  of  the  parties  litigant,  or 
other  substantial  reason,  is  liable  to  be  suspected  of  unfairnessand  par- 
tiality.(«)  In  the  same  reign  that  the  oiHce  of  sheriff  ceased  to  be 
elective,  the  right  of  the  freeholders  to  elect  coroners  in  each  couDty 
was  recognised  in  parliament.(0  Coroners,  indeed,  are  removable 
for  misbehaviour,  by  the  lord  chancellor  ;(i/)  but  he  cannot  appoint 
others  in  their  room  :  the  choice  of  those  who  are  to  suppiv  the  place 
of  the  delinquents,  rnust  be  made  by  a  majority  of  the  freeholders. 

I  must  next  descend  to  officers  of  an  inferior  class;  namely,  consta- 
bles, who  are  of  two  sorts,  high  and  petty;  the  former  ordained  to 

(I)  Ehiton  V.  Brett,  Mo.  547.  (m)  Waitm.  I.  3  Edw.  L  o.  96. 

(«)  23  Hen.  Vl.  c.  9     99Elix.o.4.    SGeo.  I.e.  ]5. 

(•)  3  G«o.  I.  e.  XT.  ^  18.    Coiii.  Dig.  Vitcuunt,  o.  6. 

(p)  St  WMUn.  1.  3  Eklw.  1.  e.  15.  3  Intt.  l»l.  Norton  v.  Svmmet,  Hob.  13.  R.  v. 
Lcnthal,  3  Mod.  150.  But  Uie  sheriff  m  answerable  for  the  official  acta  ofhia  under  aheriff 
and  bailiffa,  Saunderaoo  v.  Baker,  2  Black.  S32. 3  Wila.  30<J.  Ack worth  v.  Kemp,  1  Doug. 
40,  and  the  ^heriflT  only,  Cameron  ?.  Reynolds,  Cowp.  403,  but  not  lor  the  boilifii  of  exempt 
libartiea.  Boothinan  t.  £.  Surrey,  9 1*.  R.  5.  But  tee  Pigott  v.  Wilkes,  3  Bam.  and  AkL 
502.  A  person  retnsing  to  aenre  in  the  office  uf  sheriff  is  punishable  by  intormalioo  or 
indictment  Rex  v.  Woodrow,  2  T.  R.  731.  The  duties  of  this  officer  have  been  reoentJy 
remodelled  by  stat.  3  &.  4  Will.  IV.  c.  99.  Bis  appointment  ia  notified  to  him  by  warrant, 
•ifnad  by  the  clerk  of  the  privy  ouuneii,  his  accounts  are  audited  by  the  eommissiouers  ot* 
public  aooounu  (not,  as  formerly,  in  the  exchequer),  he  receives  his  cravings  from  the 
treasury,  has  no  writ  of  aasistance,  takes  no  oath  to  account,  appoints  his  under  sheriff  by 
writing  under  his  hand,  and  is  relieved  from  the  duty  of  receiving  quit  and  other  rents  due 
to  the  crown,  which  is  transferred  to  the  commisvioners  of  woods  and  forests. 

iq)  That  is,  all  ptrsotis  above  fifteen  years  of  age,  except  women,  clergymen,  and  decrepit 
people,  by  virtue  of  the  writ  of  assistutice  annually  directed  to  the  sheriff.  3  Inst.  193, 194. 
Dalton,  e.  xxxvi.    1  Hawk.  P.  C.  156.  161.    Com.  Dig.  Viscount,  C.  9. 

(r)  The  power  of  calling  out  the  posae  comitatus,  which  had  become  so  obsolete  in  prao- 
tioe  as  to  be  extremely  inefficacious,  8c«:ms  to  be  uken  away  by  sut.  3  dL  4  WilL  IV.  C 
99,  sup.  150,  note  p. 

(»)  Wimhish  v.  Willoughby,  Pbwd.  74.  4  Inst  271.  Com.  Dig.  Offices,  c.  13.  But  if 
the  sheriff  die  before  the  execution  of  his  office,  the  under  sheriff  is  directed,  by  stat  3  Geo. 
).  o.  15,  §  8,  to  execute  the  writs  in  the  name  of  the  deceased  sheriff,  until  the  new  sheriff 
is  sworn.  (0  26  Edw.  111.  c.  6,  and  see  5^  Geo.  III.  c.  i)5. 

(u)  Anon.  3  Aik.  184.  Ex  parte  Parnoli,  1  Jcc.  Sl  W.  451.  And  f^ce  ex  parte  Jones, 
Mos.  254.    Ill  I e  Coroner  of  Salop,  3  Swan.  181.    In  re  Coroner  ot  8uffi>rd,  2  Rusa.  475. 
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keep  ihb  p^ac6  and  to  execute  process  throoghonf  the  distriels  called 
hundreds,  the  latter  exercising  authority  in  towns.  High  constables 
are  said  to  have  'been  first  ordained,  by  the  statute  Wr  ^j^g  n 
♦Winche8ter,(t?)  in  which  case  they  would  hare  no  more  *-  ^ 

power  than  that  act  expressly  gave  them ;  for  then  they  could  not 
claim  any  by  preecription,(to)  like  an  officer  subsisting  at  common 
law.  Others,  however*  deny  that  authority  was  created,  affirmiog^ 
that  it  was  only  enlarged  bv  that  statute,  and  that  their  office  sub^ 
listed  at  common  Jaw.(x)  'I'he  petty  constable  is  an  officer  at  com- 
mon law.(y)  But  Sir  William  blackstone  divides  his  office,  part  of 
which,  he  says,  is  as  ancient  as  the  time  of  Alfred,  and  refers  the 
character  of  constable  merely  to  the  reign  of  Edward  the  Third.(z) 
Spelman*  indeed,  whom  he  cites,(a)  mentions  it,  as  a  report,  that 
petty  constables  were  instituted  about  that  age  in  aid  of  the  high 
constable.  He  adds,  however,  his  own  opinion,  that  they  were  of 
earlier  origin ;  and  gives  as  a  reason,  that  they  are  spoken  of  as  offi- 
cers well  known  in  a  statute  of  the  fifth  year  of  Edward  the  Third.<A) 
It  seems  certain,  that  those  whom  we  now  call  constables,  both  high 
and  petty,  derived  that  appellation  at  or  after  the  statute  of  Winches- 
ter.  For  though  that  law  directs,  that  in  every  hundred  or  franchise 
two  cooatables  shall  be  chosen,  and  in  a  preceding  chapter  had 
ordained  in  what  manner  the  night-watch  was  to  be  kept,(c)  yet  such 
task  is  not  imposed,  as  Sir  William  Blackstone  seems  to  imagine,  on 
these  officers,  at  least  not  personally  or  positively  ;(d)  but  their  duty 
is  described  to  boi  to  make  the  view  of  armour,  and  to  present  certaia 
defaults  to  justices  as8igfied,(e)  who  were  to  transmit  them  to  the 
king  in  parliament.  Such  are  the  constables  nnentioned  r  ^^^^  l 
in  that  aiitii)de  ^st&tute.    The  conclusion  seems  to  be«  that  ^  -' 

the  office  of  those,  who  now  bear  the  name,  in  substance  and  effect, 
subsisted  from  ioMnemorial  antiquity  in  our  laws,  so  as  to  leave  no 
room  for  the  objeclion«  that  their  authority  is  a  new  power,  created 
by  statute,  within  time  of  legal  inenoory,  and  to  be  construed  with 
a(rictiie8&(/) 

The  justices,  at  sessions,  have  now  the  right  €»f  electing  high  con- 
stables, and  of  removing  ihem,(^)  where  necessity  requires  it.  The 
appointment  of  petty  constables  is,  regularly,  transacted  in  the  court 
leet^A)  or  sheriff's  lourn.  The  sessions  cannot  discharge  petty  con- 
Co)  Stat  13  Rdw.  I.  c  6.    4  Inst  367.    1  ni.  Comm.  355. 

(to)  See  CoosfiBlile  of  Stepnty'f  oate,  1  Bull.  174.  Rex  v.  Bernard,  1  Ld.  Raym.  94.  Rex 
▼.  Lane,  5  Bam.  4t  Aid.  48a 

(X)  Samoy**  caae,  3  Keb.  231,  cit  R.  t.  Wyit,  1  Salk.  175.  381.  9  Ld.  Raym.  1192, 
JI93.    Midborat  ?.  Waite,  3  Burr.  1259.    1  Black.  350. 

(y)  4  iMt  265. 267.  (x)  1  Blick.  Comm.  356. 

(«)  6Km.  v.  ConiiUbalariin.  (h)  5  Edw.  III.  c.  14.  (c)  Ch.  4. 

(d)  Perhapfl  by  implication  io  the  ralMeqeiii  stat.  5  l^w.  III.  c.  14. 

{€)  The  word*  in  the  statute,  "  suites  de  vcillcs,"  translated  "suits  oftowns,*^  mean  "the 
suit  or  senrice  of  watching.**  For  the  existing  translation  seems  to  have  no  signification ; 
and  in  the  same  statute,  o.  4,  veille  is  used  for  watch,  and  vitle  for  town,  fiarrington,  stat. 
ISO,  151,  edit.  4.    Meet  of  the  ancient  statutes  are  ill  translatod,  Tack,  on  Go?.  341  n. 

(/)  See  ace  Midharst  v.  Waite,  3  Burr.  1259.  1  Black.  350.  James  ▼.  Green,  6  T 
R.239. 

(r)  Constable  of  Stepney,  I  Buls.  174.    R.  ▼.  White,  1  Salk.  150. 

(k)  4  Inst  265.  Herson's  case,  1  Roll.  Ab.  541,  pt  5.  Rex  t.  Stevens,  T.  JoD.  212. 
Fletcher  v.  In^rram,  1  Salk.  175.    Anon.  Sav.  94.  Rex  v.  Bernard,  2  Salk.  502.  , 
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stables  so  appointed»(t)  except  they  have  served  a  year,  which  must 
be  part  of  the  adjudication  on  record  :(j)  but,  in  case  of  death  or 
removal  out  of  the  parish,  that  court  may  appoint  new  ones,  expr«w- 
ing  such  appointment  to  be,  until  the  lord  of  the  manor  or  franchise 
shall  hold  a  leet 

Such  are  the  points  in  which  these  two  officers  are  distinguishable : 
their  duties  and  their  power  are  much  the  same;  but  those  of  the 
petty  constable,  or  constable  of  the  town  or  vill,  are,  from  the  nature 
of  the  thing,  more  frequently  called  forth  into  action.  Their  grand 
employment  is  to  keep  ward  by  day  and  watch  by  night,  by  them- 
selves and  their  depuiies,(Ar)  for  preservation  of  the  peace,  and  appre- 
hending those  who  break  it.  This  transferring  to  them  of  the  keeping 
r  <^,g.  -|  of  watch  and  ward,  and  their  general  authority  as  peace 
*■  J  ^officers,  seemed  to  depend  on  a  sialuie  before  referred 

to,(Z)  by  which  the  constables  of  towns  are  empowered  and  required 
to  arrest  suspicious  persons  by  day  and  by  night.  If  the  peace  be 
broken  in  the  constable's  view,  he  may  arrest  the  wrong»doers,  and 
bring  them  before  a  justice;  or,  if  it  be  in  the  night,  may  confine 
them  in  a  place  of  custody  for  a  reasonable  time,  till  he  can  bring 
them  before  the  judicial  magistrate.  He  may  also  justify  the  break- 
ing open  a  house,  having  first  signified  the  cause  of  his  coming,  where 
an  affray  is  made  therein  in  his  view  or  hearing,  or  where  those, 
who  have  made  an  affray  in  his  presence,  fly  to  such  house,  and  are 
immediately  pursued  thither ;  and  the  officer  is  not  suffered  to  enter, 
in  order  to  suppress  the  affray  in  the  one  case,  and  in  the  other  to 
apprehend  the  affrayers.(m)  There  is  an  instance  in  one  of  our 
reporters,  where  a  man  had  exposed  an  infant,  two  months  old,  in  a 
church,  and  the  constable  imprisoned  him,  till  he  agreed  to  take  it 
back,  and  it  was  adjudged  a  good  justification  of  such  imprisonment; 
for  the  treatment  of  the  child  manifested  a  felonious  inteution.(ii)  But 
the  constable  cannot  imprison  without  a  warrant  for  an  affray  noC 
made  in  his  view.  Where  he  takes  any  one  into  custody  in  the  day 
time,  he  ought  without  delay  to  carry  him  before  a  justice  :(o)  aod  be 
cannot  imprison,  by  way  of  punishment,  for  opprobrious  language,  ill 
behaviour,  or  assaulting  him,  though  in  the  execution  o(  his  office. 
Constables  are  officers  to  justices,  for  executing  their  warrants  and 
process,  as  sheriffs  and  their  subordinate  ministers  are  to  the  superior 
courts.(p)  The  duties  of  constables  are  increased  likewise  by  save* 
ral  statutes  relating  to  the  militia,  and  other  provisions:  and  some- 

(t)  Heraon^t  com,  1  Boll  Ab.  535, 1,  pi  1.  541,  U.  pi.  5.  Constable  of  Stepney,  1  Bolt. 
174.    Conitable  of  Lymington,  1  Sir.  798. 

(1)  R.  V.  Luthmere,  1 1  Mod.  380.    R.  t.  Dt?is,  3  Str.  1050. 

(k)  The  power  of  appointioigr  a  deputy  depends  upon  the  office  being  of  the  minifterial, 
not  the  judicial  kind.  2  Hawk.  P.  C.  62,  s.  36.  Rex  v.  Hope  Mausell,  Cald.  259.  262.  Res 
V.  Clarke,  I  T.  R.  679.  I'he  billetioff  of  soldiers  by  consUbles,  under  sUt  37  Geo.  IH.  o. 
33,  has  been  adjudged  a  minif^teriai  Ainction.  Midhurst  v.  Waite,  3  Burr.  1'^^.  1  B135<1 
Every  act  where  the  judgment  is  exercised,  is  not  a  judicial  act  A  judicial  act  generally 
supposes  some  matter  in  litigation.    Midhurst  v.  Waite,  3  Burr.  1262. 

(i)  5  Edw.  111.  c  14.  (m)  2  Hawk.  P.  a  87,  ss.  7,  8. 

(n)  Kcale  v.  Carter,  Mo.  284.  Ow.  58.  Cro.  £1  267.  But  by  the  report  of  the  same 
case  in  1  Loon.  327;  Poph.  12,  it  appears  that  the  court  ultimately  held  it  no  justification- 

(0)  Fulwood  ▼.  Gascoigne,  Sav.  9d.  if)  ^  v.  Wyst,  1  Salk.  175. 
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times  they  may  act  in  the  furtherance  of  ♦civil,  opposed  r    ^. --     -■ 
to  criminal  justice,  as  by  thostaiule,(5r)  which  enables  the  ^  -■ 

sale  of  goods  distrained  for  rent. 

Constables  onriittinfr  to  apprehend  offenders,  vagrants,  and  disorderly 
persons,  are  punishable  by  positive  acts  of  parliamenl.(r)  If  a  man, 
regularly  appointed  constable,  refuses  to  take  upon  him  the  office,  he 
is  mdictable(s)  and  punishable,  unless  specially  privileged  from  such 
burden.  These  exemptions  do  not  extend  very  low  beneath  nobility 
and  members  of  parliament,(0  the  general  reason  of  which  is  the 
power  of  acting  by  deputy.  However,  all  practitioners  of  the  law 
are  included  among  the  persons  exempted  from  this  chargc,(M)  and 
are  entitled  to  a  writ  of  "privilege,  or  rule  of  court,  to  be  exonerated 
from  the  appointment.  The  legal  fitness  for  this  office  is  resolved  by 
Sir  Edward  Coke  into  three  points;  first,  integrity,  to  execute  it 
faithfully,  without  malice,  affection  or  partiality ;  secondly,  skill,  to 
know  what  ought  to  be  done;  and,  thirdly,  ability,(u)  thereby  mean- 
inff  to  exclude  both  corporal  infirmity  and  indigent  circumstances, 
eitner  of  which  defects  might  prevent  the  proper  discharge  of  the 
duties  of  this  important  plebeian  magistracy. 

(f)  9  W.  dD  M.  c.  5.  (r)  Sut  7  Jam.  T.  o.  4,  a.  5.    17  Geo.  II.  c.  5,  s.  5. 

(■)  See  Rex  v.  Routledfe,  9  Doog.  531.  (I)  2  Hawk.  P.  C  63,  &  38. 

(a;  Provw*a  oaae,  Cro.  Car.  389 ;  and  ace  5  Geo.  IV.  e.  18,  a.  6. 
(9)  GriG8Jey*8  eaae,  8  Co.  41  b. 


LECTURE  X. 

or  THB  OrriCBRS  or  PARISHBS  AVO  TOWVSHIPf. 

'  lir  the  present  lecture  I  propose  to  treat  of  civil  officers,  whose 
fbnctmns  are  ooDfiaed  to  the  anairs  of  a  particular  parish  or  towiH 
ship  maintaining  its  own  poor  ^inhabitants.  These  may  be  r  ^.  .^  ^ 
considered  as  the  most  subaltern  persons  in  any  kind  of  I-  J 

authority,  and  will  be  the  last  objects  of  our  inquiries  concerning  the 
dtstributi^n  of  eaecotive  power.  Such  are,  nrst,  surveyors  of  the 
highways ;  secondly,  churchwardens ;  and,  thirdly,  overseers  of  the 
poor. 

1.  Surveyors  of  the  highways  owe  their  origin  to  the  stat.  2  6l  B 
Ph.  and  M*  c.  8 ;  by  which  two  persons  of  every  parish  are  to  be  so 
constituted;  but  the  appointments  are  now  made  tor  each  respective 
township. 

Every  parish  is  bound  to  ke^  its  liighways  in  repair  :{a)  and  for 
neglect  o\  this  duty,  the  inhabitants,  as  a  general  body  (though  not  in 
law  a  corporation),  are  indictable.(6)  In  such  indictment,  no  person 
is  distinctly  named ;  but  the  indictment,  after  describing  the  higbwayt 

(«)  Aaatin'a  eaae,  I  Vent  189.  Anon.  3  Salk.  189,  pi.  9. 183,  pi.  8.  Rex  v.  Sheffield,  9 
T.  R.  111.    Aa  to  extra  parochial  hamleta,  aee  Rex  ▼.  Kingamoor,  2  Bam.  &,  Creaa.  190. 

(4)  Rex  Y.  Clifton,  3  Bae.  Ab.  57.  5  T.  R.  398.  The  inhabitanta  of  a  pariah  are  a  cor. 
poratkm  for  the  parpoae  of  making  t  by-law  for  repairing  a  road.    Rpgera  t.  Daveaant,  1 
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and  its  ruinous  and  dangerous  condition,  adds,  that  the  inhabitants 
ought  to  repair  it,  which  is  the  general  inference  of  the  law.  This 
charge,  however,  may  lie,  and  the  inhabitants  may  accordingly  plead 
upon  record  (for  they  cannot  take  advantage  of  it  upon  the  general 
issue  of  not  guilty y)(c)  that  some  individual,  or  some  corporation 
aggregate,  is  bound  to  perform  such  repairs  ;(d)  with  this  distinction, 
that  the  obligation  can  be  imposed  on  an  individual  by  special  reasoo 
only,  as  the  tenure  of  his  estate ;  but  if  a  corporation  hath  been  accus- 
tomed to  keep  a  road  in  proper  condition,  the  mere  usage  will  be 
sufficient  to  continue  the  burden  on  them  and  their  successor8.(6) 
Still  the  inhabitants  of  the  parish  are  not  exempt  from  the  charge  of 
repairing  by  virtue  of  the  several  acts,  which  have  from  time  to  time 
r  *\57  1  *'^^®"  passed  for  the  regulation  of  turnpike  roads,  either 
'-  •'  general  or  special ;  for  such  acts  are  but  in  aid  and  addi- 

tion to  the  provisions  of  the  common  law  on  this  subject. 

Many  of  our  ancient  law  books  are  prolix  in  speaking  of  variouf 
kinds  of  ways.  It  may  be  sufficient  to  remark  here,  that  what  shall 
he  determined  a  private  way,  and  what  a  highway,  seems  to  depenq 
entirely  on  usage,  and  common  reputation.(/)  The  kin$;  has  only 
passage  in  the  highway  for  himself  and  his  subjects.(g)  Of  the  right 
to  trees  growing  there,  I  shall  speak  hereafter.(A) 

The  several  laws  relating  to  the  highways  are  explained,  amended, 
and  reduced  into  one  act,  nanr>ely,  19  Geo.  III.  c.  78;{i)  and  those 
relating  to  turnpike  roads  are  in  like  manner  consolidated  into  the  3 
Greo.  IV.  c.  I26.{j)  The  appointment  of  surveyors,  and  their  duty, 
together  with  many  other  particulars,  are  now  regulated  bv  these 
statutes,  with  elaborate  and  minute  exactness.  These  are  the  texts 
which  must  be  resorted  to  for  certainty  and  precison :  if  it  were  pos* 
sible  to  abridge  them  into  a  moderate  compass,  it  would  make  a  very 
unpleasing  and  unprofitable  detail. 

As  to  the  bridges  in  highways,  Sir  William  Blackstone  observes,(A) 
that  the  r^pdir  of  them  is  in  ereat  measure  devolved  upon  iha  county 
nt  large,  by  the  stt^tute  2*^  Hen.  VIII.  c.  5.</)  This  act,  however, 
leaves  nothing  to  implication  or  ambiguity,  but  is  very  express,  that 
r  ^IfiS  1  inhabitants  in  every  county,  riding,  city,  *or  town 
I  ^^^  J  corporate,  shall  repair  tlie  public  bridges  lying,  or  so  much 
of  such  bridges  as  lie,  within  their  respective  precinct8.(m)   Tiierefora^ 

(O  Anon.  3  Sa1k.183.pl.  8. 

{d)  1  lUwk.  P«  C.  303.  Rex  v.  Mayor  of  Liverpool,  3  East,  86.  Rex  ▼.  Qridekirk,  11 
East,  304 

(t)3Inflt700.  K«XT.StOUea^Onnbrkl||re,5Maa.d&Sel.360.  But  in  Rex  v.  Coels*- 
fieM,  1  Bam.  Sl  AM.  348^  i  |^e«  that  Uie  inMUamf  tfm  diHriet  have  iromeiQorial^  lepMiai 
roads  within  the  district,  was  held  good,  without  stating  any  oonsideration. 

(/)  Aa8tJn*s  case,  1  Vent  189. 

( ^)  1  Roll.  Ab.  393,  pi. ;  and  see  Lade  ▼.  Shepherd,  9  Sir.  1<H)4. 

(A)  LectXX. vol  ii.  35  n. 

(t)  Its  provieiooe  bafe  boeo  subseqaently  varied  hy  stat  34  Geo.  IIL  o.  74,  and  i(at.44 
Geo.  in.  c.  53. 

( /)  Sofatfcqoently  exphioed  and  amended  by  4  Geo.  IV.  e.  95,  and  7  dc  8  Geo.  IV.  c.  524. 

ik)  1  Com.  357. 

(I)  This  act,  dedaratcny  of  the  common  bw,  Rez  v.  W.  R.  York,  7  East,  588.  9  Xknf* 
P.  C  1,  imposes  on  the  inhabitants  of  a  county  the  prima  &cie  obligation  of  repairing  eP 
bridges  of  public  utility.  Rex  v;  W.  R.  York.  6  Burr.  3594.  3  East,  343.  Rex  T.  Glamor- 
gansl4re,3  East,  356.    Rez  v.  Buckinghamshire,  13  East,  193. 

(m)  With  300  leet  of  way  at  each  end,  i  D.    Rex  V.  W.  R.  York,  7  East,  588,  theuf^ 
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sioce  the  statute,  it  is  sufficient,  on  an  indictment,  for  the  prosecutors 
to  show  that  the  bridge  in  question  is  a  public  convenience,(fi)  and  its 
situation  within  the  county,  riding,  city,  or  town  corporate,  the  inha- 
bitants whereof  are  sued ;  and  it  rests  on  such  defendants  to  prove 
their  discharge.^^)  Even  before  the  passing  of  this  law,  if  no  person 
could  be  sp^ciallv  charged,  the  inhabitants  of  the  county  were  bound 
4o  keep  public  bridges  in  repair.  On  the  other  hand,  .since  the 
passing  thereof,  both  individuals  and  corporations(p)  mav  be  liable  to 
Buch  duty ;  the  fornrier  for  some  special  reason,  as  by  the  particular 
teoore  of  lands  of  sufficient  value  ;{q)  the  latter  by  custom  of  prescrip- 
tion only,  without  the  necessity  of  alleging  the  cause,  or  reciprocal 
benefit(r)  But  if  a  man  have  lands  on  both  sides  of  an  ancient 
bridge ;(«)  or  if  for  public  convenience  he  build  a  new  bridge,  or  a 
private  one,  which  afterwards  becomes  of  general  utility ;  he  will  not 
in  either  case,(Q  but  the  county  will,  be  legally  liable  to  repair  it.  So^ 
also,  where  a  foot-bridge  was  converted  into  one  for  horses  and  car- 
riages, this  being  proved  to  be  a  public  convenience,  it  was  adjudged 
•that  the  charges  of  repair  would  lie  on  the  inhabitants  r  ^.^o  n 
of  the  county.(ii)  L      *S»    J 

S.  The  parochial  officers,  whom  I  am  next  to  treat  of,  are  church- 
wardens. By  the  eighty-ninth  canon  of  those  made  in  1003,  church- 
wardens are  to  be  chosen  by  the  joint  consent  of  the  minister  and  the 
parishioners ;  and  if  they  cannot  agree  upon  such  choice,  then  one  by 
the  minister,  and  the  other  by  the  parishioners.  But  a  custom  for  the 
parishioners  to  elect  both  shall  prevail  ;{v)  for  the  convocation  had  no 
authority  to  make  canons  against  the  positive  law  and  usage  of  the 
realm,  (to)  Peers,(x)  members  of  parliament,  clergymen,  persons 
ei^ged  in  the  profession  of  the  law,(y)  and  all  who  do  not  reside 
within  the  parish,(s)  are  exempted  from  the  necessity  of  serving  this 

ftfldi  wttj  ezteads  into  a  dHRsroQt  eoanty.  Rex  t.  Defonsbire,  14  East,  477.  Thk  act  if 
9i!kend,  and  its  pro? iaionaexteiided,  by  atat  1  Ann.  aUt.  i.  c.  18,  43  Geo.  III.  o.  59,  5'2  Geo. 
III.  c.  110,  and  S5  Geo.  III.  c.  143. 

(»)  See  Rex  ▼.  Northampton,  2  Mau.  Sl  Set.  263. 

(o)  An  inhabitant  may  be  a  witness  at  a  trial  respectingr  decayed  bridfrea  or  highways, 
irtat.  1  Ann.  st  L  e.  18,  §  13 ;  and  this,  it  seems,  was  admitted  before  the  act.  Case  of  Peter* 
bargh  Bridge,  t  Vent  351,  cit    R.  ?.  Carpenter,  2  Show.  87. 

{p)  CorpoTitions  aggregate  alone  are  mentioned,  1  Uawli.  P.  C  221 ;  hot,  if  the  usage  bo 
Immemorial,  it  may  bind  corporations  sole,  thoufirh  not  natural  persons.    2  Inst  700. 

(a)  8  Inst  700.  R.  ▼.  Bucclengh,  1  Salk.  358.  Rex  ▼.  Oxfordshire,  16  £ast,  223.  Rex 
t.  Kerriaon,  1  Mao.  &.  SoL  435.  See  as  to  the  apportionment  of  such  a  charge,  2  Inst  700. 
S  Yin.  Ab.  Apportionment,  5  pi.  9. 

Jr)  Rex  ▼.  Stratford  on  Avon,  14  East,  34&  (a)  2  Inst  700. 

()  Rex  ▼.  West  Riding,  5  Burr.  2594.  2  Black.  665.  Loff^  234.  Rex  ▼.  Glamorgan* 
Mti^  Bast,  356,  n.  Rex  ?.  Kent,  2  Man.  4b  Sel.  513.  The  inhabitanU  of  a  county  can. 
lioC,  of  their  own  aothority,  and  without  an  act  of  parliament,  change  a  bridge  or  highway 
from  one  place  to  another.  R.  v.  Wilts,  6  Mod.  307.  R.  v.  Glamorganshire,  5  T.  R.  279. 
But  a  genera]  power  of  diTerting  highwaye  is  provided  by  stat  13  Geo.  111.  o.  78,  ^  1(>-^. 

(il)  Rex  ?.  West  Riding,  2  Black.  685.    5  Burr.  2594. 

(«)  Warner's  caae,  Cro.  Jac.  532.  2  Roll.  Ab.  287,  pi.  50,  51.  Gibs.  God.  tit  ix.  c  15, 
p.  215.  Most  of  the  parishes  in  London  choose  their  churchwardens  by  custom,  Gibs.  Cod. 
ibid.    Rex  y.  Rice,  1  Ld.  Raym.  133.    Garth.  393. 

(te)  Anon.  Noy,  139.  God.  Repert  Can.  162,  3d  edit  See  Catton  v.  Berwick,  1  Str.  145. 

(j;)  Gibs.  Cod.  p.  215,  note  e.  Burn.  £cc.  L.  vol.  i.  p.  399.  This  is  a  privilege,  and  not  a 
diaabilily,  and  may  be  waved.  (y)  See  2  Roll.  Ab.  272,  pi.  1,  2. 

{z)  TYie  reason  why  non-residents  are  exempted,  though  they  occupy  lands  within  the 
parish,  is,  because  they  cannot  present  absentees  from  the  church,  or  those  who  make  dis< 
ordtrs  tbereiu.    Gibs.  Cod.  215,  note. 
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ofBce :  but  others  unprivileged,  properly  appointed,  and  refiMing  to 
act,  are  liable  to.  be  excoinmunicated.(a) 

Great  part  of  the  duty  of  the  ancient  questmen,  or  testes  synodales, 
who  were  appointed  by  bishops  to  present  heretics  and  others  liable 
to  ecclesiastical  prosecution,  is  devolved  upon  the  churchwardens; 
but  this  branch  of  their  office  is  fallen  into  almost  total  ne^)ect.(6) 

By  several  statutes,  churchwardens  have  a  petty  junsdictioo  in 
regard  to  hawkers  and  pedlars,(c)  weights  and  measures,(£f)  and  other 
matters  of  trivial  consideration.  But  their  peculiar  province,  as  their 
r  *160  1  ^^^^  imports,  is  *to  see  to  the  repairs  of  the  church.  By 
'-  ^  general  custom,  the  inclosures  ot  the  churchyard  are  to 

be  maintained,  and  the  body  of  the  church  is  to  be  repaired,  by  th# 
parishioner8,(e)  and  the  chancel  only  by  the  parson,  vicar,  or  lay 
impropriator.  But  in  many  parishes  in  London,  the  repairs  of  Ih^ 
chancel  also,  as  well  as  of  the  church,  rest  on  the  parishioDer8.(/) 
In  this  respect  our  polity  differs,  it  is  said,  from  the  civil  and  caooa 
laws  of  Ronoe.(g)  They  are  represented  to  impose  on  the  incumbeftt 
the  charge  of  keeping  the  whole  church  in  necessar;)r  and  deceol 
repair,  and  to  be  in  that  article  hdopted  by  most  Christian  countriet* 
If  it  be  so,  ^he  English  laws  proceed  on  superior  reason ;.  for  this  is 
too  heavy  a  charge  on  a  single  person,  the  emoluments  of  whose  pre* 
ferment  determine  with  his  life,  and,  therefore,  may  be  more  easily 
sustained  and  more  effectually  accomplished,  by  the  whole  parochial 
congregation.  For  this  ptjirposethe  churchwardens  may,  by  ffeneral 
summons  at  the  church,  require  the  parishioners  to  meet  and  make 
a  rate ;  and  the  majority  present  will  bind  the  parish,(A)  thot:^h  iheto 
officers  themselves  voted  against  the  measure.  If  die  paftshioners 
will  not  meet,  they  may  make  a  rate  without  their  concurrence  ^t) 
because  they  are  punishable  for  neglecting  the  repairs  of  the  cborobi 
If  a  person  rated,  refuse  to  pay  the  assessment,  it  can  only  be  sued 
for  in  tiie  ecclesiastical  court  :(j)  and,  on  the  other  hand,  be  mtist 

(a)  Waterfield  v.  Bp.  ChichMter,  S  Mod.  118.  GitM.  Cod.  216.  Nor  is  there  any  SBbr* 
enoe  in  the  case  of  a  donatiTe,  for  they  are  ofllcefi  of  the  pariah,  not  of  the  patron.  Caitte 
▼.  ftichnrdson,  2  Str.  715.  (6)  Gibs.  21(S.    Barn.  Ecc  L.  vol  I  404. 

{€)  This  branch  of  their  joriadicUon,  if  it  was  ever  eiercised,  has  loni^  ceased.  Sed  stat 
50  Geo.  III.  c.  41. 

(d)  The  ordinary  control  of  wel^its  and  measures  is  in  courts  leet.  Coin.  Pig.  Leet,  B  6^ 
and  magistrates  in  petty  sessions,  Com.  Dig.  Justices  of  Peace,  B  90. 

(e)  3  Inst  489.  2  Roll  Ab.  337,  pL  3.  Pierce  v.  Prowse,  1  Sails.  l65.  1  U.  Raym.  59, 
1  Bum,  Eca  L.  350,  7th  edH. 

( /*)  Lynd.  Prov.  53,  note  k.    Ball  ?.  Cross,  1  Salk.  164, 165. 

{g)  Ball  ▼.  Cross,  1  SAIk.  164.  Hawkins  f .  Rous,  CarUi.  360.  Pense  v.  Prowse,  I  Ld. 
Raym.  59.    The  meaning  seems  to  be,  that  by  the  Roman  or  ancieut  BngUsh  canon  law,  a. 

?Drtion  of  tithes  was  dedicated  to  this  ase.  Lynd.  Prov.  53,  note  k.  1  fiura*s  Ecc  L.  350, 
th  edit 

(A)  WaU.  aergyman*s  Law,  c  xxxiz.  Rogers  v.  Davenant,  1  Mod.  194.  Anon.  lb.  336^ 
All  the  parishioners  may  be  excommunicated,  and  those  willing  to  contribute  absolved,  till 
the  major  part  agree  to  make  a  rate.    Wats.  ib.  Rogers  f.  Daveoant,  1  Mod.  194. 

(t)  WaU.  c  xzxiz.  Degge,  172.  Anon.  I  Vent  367.  Anon.  1  Mod.  79.  It  seems  also, 
that  a  rote  mny  be  made  ror  enlarging  as  well  as  repairing  the  chorchi  Wats,  ib.  Aikki.  1 
Mod.  237.  if  the  vestry  meet,  and  refuse  a  rate,  the  chnrchwardens  may  equally  make  one 
of  their  own  authority,  but  tliere  is  great  practical  difficulty  in  so  doing.  See  £cd.  Rep.  1832, 
p.  46,  and  the  alterations  in  the  law  suggested.    Ibid.  47. 

(i)  ^g^  ^^U  172.  JetTery's  case,  5  Co.  67,  poioto  1. 4,  Paget  v.  Crompton,  Cro.  EI. 
659.  But  oec  stat  57  Geo.  III.  o.  127,  §  7,  giving  n^agistrates  a  summary  power  where  the 
rate  has  not  been  disputed  in  the  eoclesiiuitical  court  Rex  v.  Ghapelwardens  Milnrow,  5 
Mau.  Sl  SeL  248,  where  the  rate  is  under  101.    In  ratte  above  ttiat  earn,  and  those  which 
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aff)eal  to  that  ^tribunal,  who  thinks  himself  aggrieved  by  r  ^^^i  n 
the  tax.     It  is  laid  down,  that  if  money  be  disbursed  hy^  -" 

the  cborchwardens  for  repairing  the  church,  or  other  matter  merely 
eeclesiastical,  the  spiritual  courts  shall  allow  their  accounts :  but  if 
there  be  any  thing  else  in  question,  depending  on  an  agreement  be- 
tween the  parishioners,  the  succeeding  churchwardens  may  have  an 
action  of  account  at  common  law,  and  the  spiritual  judge  has  no  juris- 
dtctjoa(A)  And  as  to  the  allowance  of  churchward^*  accounts  io 
any  case  by  the  spiritual  courts,  that  is  now  over-ruled,  or  else  must 
be  noderstood  as  a  matter  of  form  where  there  is  no  controversy.  For 
the  present  doctrine  is,  that  the  ecclesiastical  judge  is  competent  to 
compel  the  churchwardens  to  bring  in  their  accounts,  but  that  he  is 
then  fuocltts  officio,  and  cannot  decide  on  the  expenditure  of  the  money 
levied,  or  other  matter  in  litigatioii.(/)  Churchwardens  are  by  law 
inveatad  mth  a  special  property  io  the  goods  of  the  church,  fur  the 
more  convenient  recovery  and  preservation  of  things  devoted  to  holy 
iise8.(M)  One  writer  indeed,  considers  the  property  in  the  parishioners, 
.and  die  curtody  in  the  churchwardens ;  in  respect  whereof,  as  a  apo- 
oitl  or  qualified  property,  the  latter,  he  allows,  may  bring  an  action«(a) 
For  they  are  ao  Car  incorporated  as  to  sue  for  goods,^)  or  bring  an 
action  of  trespass  for  them.  They  may  also  purchase  goods  for  the 
use  of  the  parish.  But  they  are  not  a  corporation  so  as  to  enable 
them  to  purchase  lands,  except  *in  London,  where,  it  is  r  «|^2  1 
said,  special  custom  gives  them  that  privil^e  alsa(p)  ^  ^ 

Charehwardens,  however,  cannot  dispose  of  such  goods  without  con* 
sent  of  the  parishioners  :(9)  and  if  they  waste  them,  though  the  gen^ 
ral  body  of  inhabitants  cannot  commence  any  suit,  not  being  a 
Qoiporation*  yet  they  may  choose  new  churchwardens,  who  may  bring 
an  aclioiY  of  account  against  their  predecessors.(r)  For  churchward 
dens,  where  they  are  even  chosen  by  prescription  for  two  years,  are» 
flocwithstandiog,  removable  by  the  parishioners  at  their  pleasure.(«) 

3.  I  am,  thiraly  and  lastly,  to  mention  the  officers  appointed  for 
relievkif  and  providing  for  the  poor.  By  the  stat  48  Klia.  c.  3,  the 
eharcfawardens  of  everv  parish,  together  with  a  competent  number 
of  substantial  householders,(<)  to  be  nominated  yearly(tt)  by  two  or 

btve  ten  licifttad  in  Uw  •oeMasUetl  eourti,  ihtj  reUin  tbeir  joritdictitii.  irthe  qoes* 
tioD  oonceminf  the  rate  depende  upon  the  booodii  of  the  pariah,  that  matter  moit  be  deter- 
ttioed  at  oomason  Jaw.    Degge,  173.  (k)  Stirrop  t.  Stokea,  13  Mod.  t^. 

(<)  Waiowfigbt  ▼.  Bagthaw,  3  8tr.  974.  Adwna  v.  Raah,  17  Via.  Ab.  69^.  %  8tr.  1133* 
Leman  ▼.  Goulty,  -1 T.  R.  3. 

(M)  Ymr.book  U  Hen.  IV.  13  a.    Boekaalt  ▼. ,  I  RolL  R.  57.    WsioooM  r.  Uke, 

1  Sid.  Sdl ;  and  eee  Kennet'f  Parochial  Antiqeitiea,  p.  649,  Isl  edit 

(«)  Degge'a  l^arM>n*s  CooneeUor,  p.  183. 

(•)  SUrkey  t.  Cborchwardens  of  Watlinrtoo,  3  Salk.  547.  Gibe.  Cod.  t  ix.  &  15,  p.  315, 
aolee.    See  Wilhnell  T.GartMl,  6T.  R.  396. 

If)  Warner's  case,  Cra  Jao.  533.  £velyn*s  case,  W.  Jon,  499.  And,  by  etat  59  Geii 
III.  c  13, 4 17,  ohurchwardena  and  orerseers  are  made  a  body  corporate,  with  a  capacity  t» 
talie  and  hold  parish  lands. 

(9)  Mothold  ?.  Winn,  3  Bole.  364.    Watson's  Clergymtn*s  Law,  e.  xniz.  p.  390. 

(r)  Bro.  Ab.  Accoont,  pi.  74.  Taylor  ?.  Parner,  1  Vent  89 ;  and  they  may  also  recover 
them  b?  action  of  detinue  or  trover. 

(s)  Yearbook  36  Hen.  Vlll.  5,  cited  13  Co.  70.    Watson*s  Clerj^man's  Law,  o.  xxxir. 

(t)  As  to  this  appuintcnent,  see  Kex  ▼.  Sherringbrook,  3  Ld.  Rayoi.  1394.  Rax  v.  Weob- 
ley,  3  Str.  1361.    Rex  ▼.  Siabbs,  3  T.  R.  406.    Rex  v.  Morris,  4  T.  R.  550. 

(a)  For  the  time  of  the  appointment,  see  Rex  v.  Butler,  1  Black.  649.  Rex  ?.  Bridge- 
water,  Gowp.  139.   Rex  V.  Sparrow,  3  Str.  1133. 
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more  justices  of  the  peace,  whereof  one  to  be  of  the  quorum,  dwel- 
ling in  or  near  the  same  parish  or  division,  are  constituted  overseera 
of  the  poor,  for  whom  they  are  to  provide,  and  to  set  to  work  those 
who  are  able  to  bear  employment.  By  the  statute  13  and  14  Ch.  II. 
c  12,  §  21,  in  large  and  extensive  parishes,  distinct  overseers  may  be 
appointed  for  the  several  townships  and  villages  therein  contained. 
But  to  authorise  proceeding  under  this  law,  it  must  appear,  that  the 
parish  were  under  a  disability  of  reaping  the  benefit  of  the  statate  of 
jSlizabeth.(v)  And,  generally,  distinct  townships  and  hamlets  main- 
r  #1BS  1  ^^'"  ^^^  ^^^^  '°  common  with  the  rest  of  the  ^parish. 
**  -I  Sometimes  a  question  arises,  whether  a  district  extrapa- 

rochial  can  properly  be  depominated  a  vill,  and  consequently  liable  to 
have  overseers  appointed,  and  to  relieve  its  indigent  inhabitants.  For 
this  purpose,  few  nouses  will  be  sufficient,  Sir  £dward  Coke's  defim- 
nition  being  often  cited  and  relied  on,  "  villa  est  ex  pluribus  maosioiii- 
bus  vicinata."(u))  A  very  small  number  has  been  considered  as 
answering  the  description  of  a  plurality  of  houses  or  dwellings.  It 
^as  therefore  enacted  by  the  statute  17  Geo.  II.  c  38,  §  15,  that  in 
townships  and  villages,  where  there  were  no  churchwardens,  the 
overseers  alone  shoum  have  the  full  authority  in  respect  to  the  relief 
of  the  poor. 

:  The  statute  of  Elizabeth,  before  cited,  mentions  four,  three,  or  two 
persons,  to  be  overseers.  If  a  greater  number  than  four  are  appoinied 
tinder  that  statute,  such  appointment  will  be  quashed.(x)  The  words 
and  intention  of  the  statute  must  also  be  pursued,  in  setting  forth  that 
-the  persons  appointed  ar^  substantial  householders  :(y)  and  they  oO^ 
to  be  generally,  not  occasionally ,(z)  resident  within  the  parish.  iSei* 
ther  is  it  proper  to  appoint  a  woman  over8eer(a)  (though  a  substantial 
householder,  and  though  it  may  be  urged  she  may  act  by  deputyi) 
provided  there  are  others  in  the  parish  qualified  to  serve :  but  in  cases 
of  necessity  she  is  under  no  legal  incapacity  of  such  appointroeoM^) 
Justices  of  the  peace  are  among  the  characters  exempted.(c)  But 
persons  duly  quali^ed,  and  refusing  to  act,  are  liable  to  be  poaished 
on  an  indictment  as  those  rejecting  the  office  of  churchwarden  are 
subject  to  excommunication. 

r  •164  1  *t)v®"'seers,  in  order  to  answer  the  ends  of  their  insti- 
I-  -*  tulion,  the  relief  and  employment  of  the  poor,  are  empow- 

ered by  the  above  mentioned  statute  which  created  their  office,  to 
make  a  rate  or  taxation  weekly,  or  otherwise,  of  lands,  houses  and 

•  <•)  Rex  f.  MIddlesez,  Bott,  17.  Peart  ▼.  WestgarUi,  3  Borr.  16ia  Rez  t.  I7ctoxe(Br» 
Doog,  346.  C«)d.  84.  Rex  ?.  Beedinr,  Cald.  90.  Rez  ▼.  Horton,  1  T.  R.  374.  Bastock 
T.  Ridgeway,  6  Barn.  A,  Creas.  496,  which  must  be  foond  aa  a  &ct  in  the  caae,  Rez  t. 
Newei,  4  T.  R.  966.    Rez  ?.  Wataon,  7  Eaat,  314. 

(w)  Co.  Ld.  115  b.  Rez  ▼.  Showier,  3  Borr.  1391.  l'Black.419.  Ret  vrJnOietsat 
Bedfordahire,  Cakl.  167.  Rez  v.  Peterborooffh,  Cald.  338.  Wherever  there  ia  a  consUble, 
ttere  ia  a  townabip,  Rez  ▼.  Horton,  1  T.  R.  374.  An  appointment  for  a  hamlet  wilt  be. 
intended  to  be  for  a  vill.    Rez  v.  Morris,  4  T.  R.  550. 

(ar)  Rez  V.  Lozdale,  1  Barr.  446 ;  and  see  Rez  v.  Pinnej,  3  Bam.  dt  Creaa.  323.  Or  ksf 
than  two.  Rex  v.  Morria,  4  X.  R.  550. 

(y)  Rez  V.  Woebley,  3  Str.  1361,  and  the  other  cases  cited,  163,  note  t 

(«)  Rez  V.  Moor,  Carth.  161.    Rez  v.  Poyndor,  1  Bam.  &  Cress.  178. 

(«)  Rez  V.  Chardstock,  16  Vin.  Ab.  415.  (b)  Rez  v.  Stubbs,  3  T.R.  395.406. 

(c)  Rez  ?.  Gayer,  1  Borr.  345;  see  3  T.  R.  779. 
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personal  property ((/)  within  the  parish.  ^  It  appears  to  have  been  for- 
merly held,  that  stock  in  trade  is  not  generaUy  rateable  within  these 
comprehensive  words,(^)on  account  of  the  great  difficuhies  with  which 
such  taxation  would  be  attended.  Here  we  see  a  strong  instance 
how  far  the  argument  ab  inconvenient!  may  be  carried  in  our  law; 
aad  repeated  decisions  of  the  same  court  have  dow  established  the 
contrary  doctrine.(/)  The  contribution  to  this  rate  is  properly  a 
charge  on  the  occupier,  and  not  upon  the  landlord.{g)  It  is  therefore 
eoacied  by  the  statute  17  Geo.  II.  c.  88,  §12,  that  where  any  person  cornea 
to  occupy  a  tenement,  assessed  to  this  rate,  or  unoccupied,  such  per- 
scNi  shall  be  liable  in  proportion  to  the  time  of  his  occupation,  and  the 
former  possessor  of  the  premises  shall  pay  for  the  lime  he  continued 
in  possession.  The  rate  is  to  be  made  by  and  with  the  consent  of  two 
such  justices  as  are  authorised  to  nominate  overseers  :{h)  in  testimony 
wheiaof  the  justices  sign  their  allowance  of  the  assessment ;  and 
afterwards,  in  order  to  its  being  *  valid,  it  must  be  puth  •-  ^.g.  n 
lisbed  in  the  church ;   and  it  must  also,  at  seasonable  ■-  *■ 

times, be  open  to  the  inspection  of  the  parishioners.(i>  Persons  aggrieved 
by  the  taxation  may  appeal  to  the  sessions  ;(^')  and  the  justices  there 
are  to  annend  the  rate  so  far  and  in  such  particulars  as  shall  be  deemed 
proper,  but  not  without  necessity  to  quash  the  whole  assessment  i{k) 
and  the  overseers  of  any  preceding  year  are  to  make  up  their  accounts 
wittiin  fourteen  days  aUer  new  overseers  are  appointed  in  their  room, 
la  a  case,  that  happened  prior,  indeed,  to  the  passing  of  the  statute 
by  wbieb  this  provision  was  enacted,  the  parishioners  had  made  aft 
Oi^der  of  vestry  to  borrow  money  to  build  a  workhouse,  and  to  indent 
tA(f  the  persons  who  should  be  bound  for  repayment:  the  Master 
of  tlie  Roils  decreed,  though  some  years  bad  elapsed,  that  a  rate  should 
be  made  on  the  parish,  to  reimburse  the  obligor  who  had  discharged 

(i)  Tolltf  tnd  otH^r  pro^  wtro  formerly  held  ratetible  where  they  were  payable.  Rex  t. 
Ayre  k.  Colder  Miviffatloil,  9  T.  R.  66S ;  but  now  the  proprietora  are  held  rateable  in  erery 
aariA  tlHo«fh  wfaion  the  oaMt  or  other  navifalion  paaaea,  in  the  propertioo  of  tbo  paft 
wilhiAit.  Ra  v.  NiohoUn,  13  Eoot,  39U.  Rex  ▼.  MUio»,3  Bara.  &  Aid.  112.  Rax  T. 
Trant  and  Men«y  Navigation,  I  Bam.  k  Cr.  545.  Rax  t.  Palmer,  Ibid.  546.  R.  t.  Oxford 
Navi^tion,  4  Barn.  A.  Creaa.  74. 

(f)  Rex  ▼.  Witney,  5  Bwr.  9634.  1  Bell,  141.  Res  ?.  Rioswood,  Cowp.  896.  1  Bott» 
14d;  and  aee  BolU  67.  75. 

(/)  Rex  ▼.  Ooraley,  6  T.  R.  53.  Rex  t.  Macdonald,  19  East,  399.  Rex  ▼.  Ambieaido, 
16  Eaal,  360 ;  and  that  whether  there  be  a  cu«tom.  Rex.  ▼.  Hill,  Cowp.  579,  or  not.  Rax 
v*Dnrltiiel«ii^6TiR.46(:^  wbiebiaonly  araaamptkinof  Ihaoid  teuataoatbaaubj^  R. 
f.  Barkin,  9  Ld.  Raym.  1981. 

(M)  Tbeed  ▼.  SCarkey,  8  Mod.  366.  Caw  v.  Stephena,  Fitiir.  997.  Rex  ▼.  St,  Jamca*a, 
USl  39B.  Rowls  ▼.  Gelb,  Cowp.  453.  Rex  ▼.  Uangammarch,  9  T.  R.  698.  Rex  ▼.  Parrot,  & 
T.  R.  596.  The  landkird,  therefore,  though  rated,  ia  not  bound  to  pay,  wliore  there  b  a  tan* 
ant  la  poaacMioo.  Rex  t.  Welbank,  4  Mau.  &.  Set.  999.  Bat  where  the  owner  oocapiea 
W  hia  aorvanta,  he  ia  rateable.  Rex  ▼.  St  Mary^a,  4  T.  R.  477.  Rex  ▼.  Abaryawitb,  10 
£aat,354. 

(i)  Stat  43  Elix.  c.  9.  Soe  Rex  ▼.  Doroheater,  1  Str.  393.  Rex  ▼.  Kyoaaton,  1  Eaat» 
118. 

(t)  fkaL  17  Geow  II.  H  1  ^n^^  ^  A«  to  the  publication  and  demand  of  inapection,  aeo 
Bennet  t.  Edwarda,  7  Burn.  &  Cr.  586. 

(i)  Stat  17  G.  II.  0.38,44. 

(t)  If  the  name  of  a  aingfle  peraoa  rateable  be  omitted,  the  juatioea  ouf  ht  to  qvaah  ths 
whole  rate,  and  not  amend  it  by  adding  hia  name.  Rex  ▼.  Miiidderu,  1 1\  R.  69d.  Rax  V* 
Darlinston,6T.R.468. 
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this  ]oan.(?)  Here  it  appeared,  that  the  loan  was  contracted  by  con* 
sent  of  the  parishioners  summoned  on  that  occasion.  But  the  autho- 
rity of  the  case  has  been  quesiioned  in  the  Court  of  Chancery  :(m)  and 
seems  efTectually  overruled  by  a  late  decision  in  the  King's  Bench, 
by  which  it  appears  that  a  rate  cannot  legally  be  made  for  repaying 
money  borrowed  even  within  the  year.(n) 

The  necessity  of  providing  for  the  parochial  poor  makes  it  material, 
in  a  legal  view,  to  inquire  wnere  such  provision  is  to  be  made,  or,  in 
other  words,  on  what  title  or  grounds  a  pauper's  last  local  settlement 
r  *166  1  *^®P®"^s;  which  has  been  tne  subject  of  very  numerous 
*•  -'  litigations.    It  seems  clear,  both  on  principles  of  law  and 

of  common  humanity,  that  the  impotent  poor  must  be  provided  for 
where  they  are  found,  unless  some  place  of  their  settlement  can  be 
discoverecf,  to  which  they  may  be  removed,  and  which  is  more  pecu- 
liarly bound  to  the  performance  of  that  duty.  Agreeably  hereto,  it  is 
said  to  be  a  vulgar  error,  that  the  stat.  13  &  14  Ch.  11.  c.  12,  was  the 
first  statutes  concerning  settlements,(o)  and  many  more  ancient  laws 
are  referred  to  as  having  been  enacted  to  that  purpose.  But  that 
statute  is  now  considered  as  the  great  basis  on  which  the  doctrine  of 
settlements  has  been  erected :  of  which  I  proceed  to  give  a  very  short 
sketch  as  it  stands  on  general  notions  of  law,  and  on  divers  acts  of 
parliament  explained  by  judgments,  chiefly  recent,  of  ihe  court  of 
.King's  Bench. 

The  place  of  birth  is  primi  facie  evidence  of  the  settlemeiit  of 
Jegitimate  children.  But  the  place  of  nativity  affords  an  absolute  set* 
tlement  to  illegitimate  children,  unless  the  mother  has,during  her  preg- 
fiaocy,  been  wrongfullv,  or  occasionally,  removed  to  the  parish  or 
township  where  the  child  happens  to  be  horn.(p)  The  statute  of 
.Charles  the  Second  mentions  **  a  native,"  as  the  first  description  of 
persons  last  legally  settled.  But  by  construction  of  law,  and  independ- 
ent of  any.  statute,  a  settlement  is  also  acquired  by  marriage.  The 
'wife's  settlement  is  the  settlement  of  herhu8band,an(f  survives  to  her 
(her  maiden  settlement  being  defeated  and  gone)  after  his  death.  On 
•tlie  other  hand,  if  a  woman,  having  a  settlement,  marries  a  man  not 
legally  settled  anywhere,  (as,  in  one  instance^  an  Irish  sailor,)  her 
settlement  is  not  destroyed  i{g)  it  remains  to  her  after  the  death  of 

(/)  Or  tbst  the  lafid  on  which  the  workhooie  was  bailt  ihoald  be  eold  fat  that  porpoi?. 
Blackbourn  ▼.  Webater,  S  P.  W.  63S,  and  Cox*a  note. 

(m)  Greenfield  v.  Rcvnall,  2  P.  W.  634,  n.  2  ciu  Frendi  v.  Dear,  5  Vea.547.Laiicbefter 
▼.  Thompaon,  5  Mad.  4 ;  and  aee  kx  parte  Fowlaer,  1  Jac.  dt  W.  70.  Drewry  t.  Baroea, 
'B  Ruaa.  94. 

(n)  Rei  r.  Wavell,  1  Doajr.  US,  Rn  y.  Hawortb,  13  Eaat, 556.  By  aUt. 41. G.III. c 
t^,  §  Si  the  auoceediii(f  cfaurcbwardcna  and  overaeera  are  empowered  to  reimbarae  their 
predeeeaaora  all  moneja  which  they  have  expended  in  the  relief  or  maintenance  of  the  poor 
Sdiile  there  was  no  rate,  or  pending  an  appeal ;  hot  in  bther  caaes,  and  in  charoh  ratia  unt- 
Toraally,  the  charohwardena  expending  money  proapeetively  have  no  renie4y. ' 
*  (a)  St  NiehoUa,  Ipawlob,  3  Str.  1 067.  The  aUtnte  of  Cha.  IL  oaea  iht  expreoaioo  **  buit 
legally  settled**  aa  a  term  previooaly  iii  use,  and  aoch  aettlementa  had  occaaionally,  many 
Teara  betbre,  beoi  mattera  of  debate.  Tewksbory  v.  Twining,  3  Bala.  967.  ADoo.'lb.  3Sd 
Dalton,  cap.  Ixxiii*  p.  163,  qo.  xii.  ed.  1. 

(p)  Tewkabury  v.  TwiUngr,  3  Bula.  357.  Wood*a  ease,  1  Salk.  131.  Much  Waltham,  9 
fialk.  474.  Weatbray,  lb.  533.  R.  v.  Cb^fin,  3  Sulk.  66.  R.  v.  S.  Peter's,  Bath,  Cald.  317 ; 
und  See  R.  v.  St  Nichoh»,  Leioeater,  3  Barn,  and  Oreaa.  889.  35  Geo.  UL  c  101,  a.  6;  13 
Geo.  m.  0.33. 

(9)  Rex  T.  ^ortoo,  Burr.  Sett  Gt.  133.    Weatham  ?.  Oiiddlngstone,  1  Str.  683.   Tbs 
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her  ^hotband ;  and  she  may  be  removed  to  it  even  in  his  r  ^^qt  1 
lifetime,  if  he  ceases  to  maintain  and  resides  apart  from  ^  ^ 

her,  it  not  being  known  where  in  particular  he  is ;  but  this  shall  not 
extend  to  authorise  a  manifest  separation  of  one  from  the  other.  In 
removals  of  a  wife  or  widow,  as  such,  it  is  sufficient,  in  the  first 
instance,  to  prove  their  maiden  8ettlements.(r)  Another  mode  of 
gaining  a  settlement,  by  construction  of  law  is,  by  way  of  descent,  ^s 
a  hereditary  or  derivative  right  from  the  father  or  mother. 

As  to  settlements  of  a  man's  own  acquisition,  they  depend  princi- 
pally on  the  several  statutes  passed  in  relation  thereto  :(s)  the  first  of 
which  laws  is  a  sort  of  text  on  which  the  others  have  proceeded  by 
way  of  comment.  In  all  such  acquired  settlenients,  forty  days'  resi- 
dence in  the  parish  is  an  indispensable  requisite.(<)  But  such  residence 
need  not  be  forty  successive  days.  As,  where  a  servant  has  resided 
a  part  of  the  year  in  one  parish,  an  dat  diflferent  intervals  in  another,  ma- 
king more  than  forty  days  in  the  whole  in  each,  his  settlement  is  in  that 
where  he  slept  tlie  last  nighl.(tt)  Inhabitancy  on  *a  per-  r  ^.^  -i 
bod's  landed  estate,  substantially  his  own,  of  ever  so  incon-  ^  f 

siderable  value,  provided  he  came  to  it  by  act  of  law,  and  not  as  a 
pecuniary  purchase,  will  gain  a  settl6ment,(v)  and  this  is  by  construc- 
tion of  law,  and  a  case  not  specially  mentioned  in  the  statute.  But 
if  it  be  a  rented  tenement,(to)  it  must  be  of  the  annual  value  of  ten 
pounds  ;{x)  yet  it  need  not  be  taken  for  a  year  :{y)  if  it  be  a  pecuniarpr 

fine  dBcimon  of  this  point  has  been  perpetaated  by  a  catch,  aa  we  are  inforined  by  Sir 
Jamet  Burrowa:— - 

**  A  woman  with  a  aettlement 
Married  a  man  with  none : 
The  question  was,  he  being  dead. 
If  that  she  had  was  gone. 
Quoth  Sir  John  Pratt,  the  lettlemcnt 
Suspended  did  remain, 
Livinsr  the  husband;  but  him  dead, 
It  doth  rcfitc  affain.** 
It  BMty  be  as  well  to  add  that  the  first  couplet  of  the  stanza,  as  to  the  suspension  of  the 
vife*s  settlefnent,  is  ofemiled  by  two  subsequent  oases  in  the  same  book.    Rex.  ▼.  St.  Bv 
tolph'a.  Burr.  Sett  Ca.  367.    Rex  ▼.  Carleton,  lb.  813. 

(r)  Rex?.  Hensingham.Cald.OOG.  Rex  v.  Edisore.  lb.  371.  Rex  r.  Woodsford,  lb.  236 ; 
and  see  Rex  t.  Bltham,  5  Rast,  113.    Rex  ?.  Yspytty,  4  Mau.  &,  Set.  .53. 

(«)  13  &  14  Cha.  a.  c.13.  iJam.  II.  c.  17.  3W.&;M.o.ll.  8  &.  9  WiU.  III.c.30. 
9  &  10  Will.  III.  c.  10.  12  Ann.  St.  I,  c  18.  9  Geo.  I.  c.  7.  5  Geo.  11.  c.  19.  35  Geo. 
III.  e.  101.  36Geo.  IIL  c.  33.  49  Gea  III.  c  134.  54  Geo.III.c.  17U.  59  Geo.  III.  c. 
50.    6  Geo.  IV.  c.  57. 

(0  Rex  ▼.  Dtlwin,Sett  (k.  54.  Rex  t.  South  Lynn,  5  T.  R.  664;  and  see  RexT. 
Kirtghtoo,  3  T.  R.  51 ;  but  by  6  Gea  IV.  c.  57,  ^  3,  Uie  residence  must  be  for  one  whole 
yeir. 

(M)  Rex  ▼.  Hutland,  3  Doo^.  657.  Rex  ?.  St  Mary,  Lambeth,  8  T.  R.  340.  Rex  r. 
Iiowese,  2  Bott,  148.    Rex  v.  Ringwood,  1  Mau.  &  Sel.  381. 

(f»)  Rex  ▼.  Si.  Michael's,  Bath,  2  Doug.  633,  per  Ld.  Mansfield.  Rex  ▼.  Offchurch,  3  T. 
R.  114.  1 17.  Rex  ▼.  Dorstone,  1  East,  296.  Rex  v.  Oakle?,  10  Enst,  491.  Rex  v.  Wilby, 
2  Mau.  Sc  Scl.504 ;  but  see  Rex  v.  North  Weald  Basset,  2  Barn.  &  Cress.  724. 

(w)  For  examples  of  the  comprehensiveness  of  this  term,  see  Rex  ▼.  All  Saints,  Derby,  5 
Mau.  Sl  Sel.  90.  Rex  v.  All  SainU,  Cambridge,  I  Barn.  Jfc  Cress.  23.  Rex  v.  Whixley,  1 
T.  R.  137.  2  Bott.105.  Rex  v.  Sutton  St  Edmund's,  1  Barn  6l  Cress.  536.  Rex  v.  Cherry 
WfHingham,  lb.  626.    Rex  ?.  Bar  well,  2  Barn.  &.  Cress.  161. 

(x)  Though  performance  of  service,  a^  a  consideration  fir  occupying  a  tenement,  is  equi- 
▼ilent  to  payment  of  rent,  Rex  v.  xMolkridge,  1  T.  R.  598.  Rex  v.  Benneworih,  2  Barn.  & 
Cress.  775,  it  must  appear  that  the  occupation  wa«  as  tenant,  and  not  as  servant  Rex  v. 
Kelstern,  5  Mao.  &  Sel.  136.  Rex  v.  Bardwell,  2  Barn.&Creas.  ItJI.  See  5 J  Geo.  III.  c. 
50,  and  6  Geo.  IV.  c.  57,  fixing  the  rent,  and  not  the  value,  as  the  criterion, 
ty)  Rex  ?.  SheastoB,  Burr.  Sett  Ca.  574.    Rex  v.  Stoke,  2  T.  R.  45K    Rex  ?.  HoUing- 
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purcha8e,(2)  (here  must  have  been  thirty  pounds  consklefatioti  iriOney 
bona  fide  paid  for  such  property. 

Another  nnethod  of  gaining  a  settlement  is«  by  forty  days'  residence 
after  giving  regular  notice*  as  required  by  some  of  these  staiutes^la) 
of  coming  to  abide  in  the  parish.  For  here,  at  Jeast,  the  law  consid- 
ers whether  paupers  are  likely  to  become  chargeable  at  the  time  of 
their  coming;  and,  if  they  do  not  enter  the  parish  in  such  indigent 
state,  it  allows  them  to  acquire  a  settlement.  I  do  not  find  a  single 
case  determined  upon  a  notice  actually  given«  although  there  have 
been  some  litigations  as  to  acts  supposed  to  be  equivalent. 

But,  by  express  statutes,  to  be  rated  to  and  paying  the  parochial 
levies  (except  those  to  scavengers,  highways,  bridges,  and  the  window 
r  •IfiO  1  ^^^^'  ^^^  equivalent  to  *such  notice.  And  by  some  late 
■-  J  determinations,  if  the  house  be  generally  rated,  and  the 

tax  paid  by  the  inhabitant  of  it,  this  will  gain  a  settlement.(6) 

Another  statutable  method  of  gaining  a  settlement  is,  by  being 
placed  in  and  serving  an  annual  office  in  the  parfsb,  as  that  of  con- 
stable :  which,  is  effectual,  though  executed  by  deputy^c) 

Apprenticeship  forms  another  mode  of  gaining  a  settlement  chalked 
out  by  the  statutes.((/)  The  bmdingmustbe by  writing,  and  the  instru- 
ment must  be  stamped;  but,  since  the  statute  ;il  Gea  JI.  c.  Uf  it 
need  not .  be  an  indenture,  nor  need  the  master  execute  a  counier* 
part.(e) 

^The  only  remaining  method  of  acquiring  a  settlement,  and  which 
has  been  productive  of  more  litigation  and  refined  distinctions  than 
all  the  former,  is  by  hiring  and  service.  The  statutes  require  that,  at 
the  time  of  the  hiring,  the  pauper  be  childless  and  unmarried.  They 
also  exact  a  hiring  a  year,  and  a  service  for  a  year.  Therefore  a 
retrospective  hiring,(/)  or  a  hiring  with  an  express  exclusion  of  part 
of  the  yeaVfig)  at  the  time  of  the  contract  (unless  it  be  such  an  exclu- 
sion as  the  law  would  imply ,)(A)  will  not  avail.  But  a  general  hiring 
is  construed  a  hiring  for  a  year,  where  nothing  appeals  to  negative 

ton,  3  East,  113.  Rex  y.  Stoke-opon-Trent,  10  Eut,  496.  R«x  ▼.  Dtrley  Abbey,  14  Eait, 
3d0;  and  see  Rex  ▼.  Croft,  3  Darn.  A  Aid.  171. 

(«)  A  Tolantary  cofiTejrance  wHI  not  furoiah  the  meaoa  of  acquiring  a  iettlemcBt.  Rex 
Tr  Ufloo,3  T.  R.  261 ;  but  a  copyhold  grant  is  a  purchase  within  9  Geo.  1.  c.  7 ;  and,  if  the 
CQOsideration  be  under  30L,  oonters  no  setUement  Rex  v.  Warblington,  1  T.  R.  941.  Rex 
9.  MarUey,  5  £ast,  40.    Rex  v.  Homchurcb,2  Barn.  &.  Aid.  189. 

(0)  1  Jam.  II.  c.  17,  H  ;  but  see  35  Geo  111.  c.  101,  ^  3. 

(b)  Rex  V.  Bngbtmen,  9  Burr.  1062,  eit  8  Mod.  3d.  Rex  v.  Paioswick,  Burr.  iSett.  Ca. 
466.  Rex  ?.  HeckoMmdwike,  2  Doug.  664.  See  Rex  ▼.  St.  John*s,  Southwark,  1  Doug.  295. 
Rex  ?.  Mitcham,  Cald.  276.  Rex  v.  Endon,  lb.  374.  Rex  v.  Llangamniarcfa,  9  T.  R.  628. 
Rex  ▼.  Edgbeeton.  6  T.  R.  640. 

(e)  Rex  V.  St  Manrice^s,  Winchester,  Burr.  Sett  Ca.  27.  Rex  ▼.  Hope  Mansell,  DJd. 
S62. 

id)  Rex  T.  Stockiand,  1  Doug.  70.  Cald.  60.  Rex  ▼.  Langham,  CaM.  126.  Rex  ▼.  Ultla 
Bolton,  lb.  367.    Rex  v.  Sandibrd,  1  T.  R.  261. 

(«)  Rex  ▼.  Fleet,  CaM.  31  ;  and  see  Rex  v.  Uooghton-le-Spring,  2  Bern.  &  Aid.  375. 

(/)  Rex  V.  Hoddt^ton,  Culd.  23.  Rex  y.  Hales,  6  T.  R.  668.  Rex  ▼.  Martoo,  4  T.  It. 
457. 

(jr)  Rex  V.  Bishop's  Hatfield,  Burr.  S.  C.  439.  See  Rex  v.-SulgraTc,  2T.  R.  379.  R« 
T.  Market  fiosworth,  2  Barn.  6l  Cress.  757.    Rex  v.  Bottesford,  4  Bam.  &.  Cress.  84. 

(A)  Rex  V.  Wincbcombc,  1  Doug.  391.  Rex  v.  Weslerleigh,  Burr.  S.  C.  753.  On  which 
esses,  sec  Rex  v.  Over,  1  East,  CO  I.  Rex  v.  Beaulieu,  3  Mau.  6l  Scl.  229.  Rex  v.  Turvcy, 
2  Barn.  &  Aid.  5:20. 
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that  idea.(t)  So  a  hiring  from  ^Wliittuiitidd  to  Wt^toun-  r  ^,^^  -. 
tide  is  suffieieotly  efieetual   to  confer  a  settlemant9(7')  ^  J 

thooffh  that  moveable  feast  happens  earlier  in  the  succeeding  ye^r» 
for  fhere  is  no  case  which  makes  the  exact  period  of  three  hun4rc4 
and  sixty-five  days  the  criterion ;  and  parish  offices,  which  afford  on^ 
means,  as  we  have  seen,  of  gaining  a  settlem^Qt*  are  so  servetii 
Lastly,  a  hiring  on  the  day  after  Mid^aelmas  till  the'n^xt  Michael- 
mas,  or  the  like,(ifc)  is  construed  exclusively,  and  gains  a  settl^nEien^ 
As  to  the  service,  absence  in  the  middle  of  the  year,  by  the  act  oif 
God,  as  in  conseqoence  of  sickness,^/)  or  absence  with  the  leavic  of 
the  masterXm)  or  without  such  leave,  if  th^  pauper  be  received 
again,(n)  will  not  vkiate  or  defeat  the  seitlen^emt.  So,  hiring  for  a 
year,  and  service  for  a  year,  but  not  under  tb?  same  eootrad;, 
as  if  there  is  a  hiring  for  less  than  a  yea^r,  and  service  pursuant 
to  ity  and  then  a  second  hiring  for  .a  year,  and  ^rvice  under  it 
for  so  long  as  will  make  up  a.  year's  service  in  the  whole  i  this  wiU 
-gain  a  aettlement.(o)  In  such  case,  there  must  have  been  no  interrupr 
tioQ,  or  discontinuance  of  the  first  contract,  before  the  tin^e  of  eoterr 
ing  into  the  aecood  agreement.(p)  But  absence  for  an  hour,  19 
consnlt  with  the  pauper's  father  about  the  second  hiring,  was  not 
constroed  such  a  discontinuance.  If,  indeed, -in  this  or  in  other  cases, 
the  reialion  of  mWer  and  servant  is  completely  dis9o|ved  by  mutual 
eoQsent,  there  is  no  pretence  to  aay,  *ihat  the  statute,  r  «i7i  -1 
which  requires  cootinnance  in  the  same  service  for  ft  year,  ^  '  J 

is  complied  with,  or  that  a  settlement  is  ff^in^d.C?)  But  where  they 
part  a  little  before  the  end  of  the  year,  the  court  rfither  looks  upon 
this  as  an  absence  with  leave,  than  as  a  dissolution  of  the  con.tract,(r) 
and  in  these  instances  strongly  inclines  to  adjudge  jn  favour  of  the 
settlement. 

{\)  Rez  ▼.  ISradnioeh,  Dorr.  8.  C.  €62.  R«z  ▼.  Lyth,  5  7*  R.  397.  Res  t.  WofMd,  S 
T.R.^0^    BMv.Ha9aphBeftnD,Ib.d05. 

( j)  Rex  ▼.  Newslead,  Barr.  S.  C.  669.  Rex  ▼.  Ulventone,  7  T.  R.  564 ;  aod  see  Rex  t. 
.aiuidoo  Mavey,  10  Ea^  576. 

(it)  Rex  ▼.  SjrdenCooe,  CaJd.  19.  Rex  ▼.  Skipland,  1  T.  R.  490.  See  Rex  ▼.  Ackley, 
S  T.  R.  260.  Rex  v.  Tnrvey,  S  Bam.  &  Ald.^0.  Rex  v.  Aiaioriie,3  Bam.  &  Creaa. 
IIS. 

(/)  Rex  T.  Chrittchoroh,  Barr.  S.  C.  494.  Rex  ? .  BladingUm,  Jb.  675.  Rex  v.  I$lip,  1 
Btr.  433.    Rex  t.  Sutton,  5  T.  R.  657. 

(m)  fiex  ▼.  Nether  Heyford,  Borr.  S.  C.  479.  Rex  ?.  8«df  rave,  S  T.  R.  37&  Rox  v.  Eae(t 
Bbefibrd,  4  T.  R.  806.  Hex  ▼.  St.  Mary*8,  Lambeth,  8  '1'.  R.  236.  Rex  t.  St.  Pe^erX 
Horwiefa,  lb.  477. 

(q)  Rex  ▼.  Eaton,  Burr.  S.  C.  47.  Rex  ▼.  Wintersett,  Cald.  29a  Rex  ▼.  E«it  Sbefford^ 
4  T.  R.  806.  Rex  ▼.  PolesworUi,  2  Barn,  dc  Aid.  483 ;  and  aee  Rex  v.  Barton-upon-irwell, 
2  Mao.  &  Bel.  329.  Rex  ▼.  Hallow,  3  Bam.  &  Creae.  740. 

(0)  Rex  V.  Fifebead  Ma|rdalen,  Barr.  &  C.  116.  Rex  v.  Ovendon  Underwood,  Cald.  359. 
Rex  V.  Underbarrow,  1  Doug.  309.  Rex  ▼.  OvemortoD,  16  Eaat,  347.  Rox  v.  FUJon^,  1 
Bam.  &  Aid.  319. 

(9)  Rex  ▼.  BlleaSeld,  Cald.  4.  1  Doog.  310,  n.  Rex  t.  Underbarrow.  Cald.  67.  Rex  ?. 
Ba1grave,lT.R.778. 

(o)  Rex  V.  Caverawall,  Burr.  S.  C.  461.  Rex  v.  Greaham,  1  T.  R.  iOl .  Rex  ▼.  Clayby. 
don,  4  T.  R.  100.  Rex  v.  Whittlebary,  6  T.  R.  464.  Rex  v.  King*a  Pyon,  4  £a«t,  351.  Rex 
V.  Ruaball,  7  East,  471.  Rex  v.  Leigh,  lb.  539.  Rex  v.  Mildeuiiall,  12  Eaat,  482.  Rex  ▼. 
Maidatone,  lb.  550.    Rex  v.  Mountaorrel,  3  Man.  &  Sel.  497. 

(r)  Rex  y.  Richmond,  Burr.  S.  C.  740.  Rex  v.  St  BarthuIomew*0,  Cald.  48.  Rex  ▼.  St,. 
PhUip*!!,  Birmingham,  2  T.  R.  626. 

November,  1842.— Q 
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It  seems  proper  here  to  make  some  mention  of  certif!cates,(5)  whicn 
are  writings  under  the  hands  and  seals  of  the  churchwardeDs^  or  the 
major  part  of  them,  duly  attested  by  two  witnesses,  and  subscribed 
by  two  justices,  acknowledging  the  persons  therein  mentioned  to  be 
settled  in  the  parish  which  grants  such  memorial,  and  which  is  con- 
clusive evidence  of  the  settlement  against  the  parish  granting  it,(0 
while  in  force,  and  till  an  abandonment(t£)  of  it  by  the  paupers  or 
their  descendants.(v)  If  it  wants  the  allowance  of  the  justiceSf  it 
cannot  be  used  as  a  certificate.(u7)  Such  certificated  paupers  cannot 
be  removed  from  a  parish  into  which  they  come  with  this  kind  of 
r  *172  1  "^^°'^*^^^^»  ^il'  ^^^^7  become  actually  ^charjgeable  ^(x)  not 
|-  ^  merely  because  there  is  a  likelihood  of  their  becoming  so 

in  future.  But,  on  the  other  hand,  they  cannot,  by  the  word»  of  one 
of  the  8tatutes,(y)  cain  a  settlement  in  the  parish  into  which  they 
come  as  certificated  paupers,  and  which  is  thereby  bound  to  receive 
them,  otherwise  than  by  renting  a  tenement  of  ten  pounds  a  year,  or 
serving  an  annual  office.  Neither  can  the  servant  or  the  appren- 
tice,(z)  as  such,  of  a  certificated  person,  gain  a  settlement.  But,  by 
an  equitable  construction  of  one  of  the  statutes(a)  just  alluded  to,  a 
certificated  person  may  gain  a  settlement  by  residing  on  his  own 
estate,  if  the  purchase-money  amount  to  thirty  pounds,  or,  whatever 
be  the  value,  if  he  comes  to  it,  whether  copyhold  orVreehold,  by  other 
means  than  a  pecuniary  consideration.  In  such  case,  bis  real  pro- 
perty gives  him  a  right  of  admittance  into  the  parish,.independeDtly  of 
his  certificate,  without  that  passport 

On  complaint  made  to  the  churchwardens  and  overseers,  that  a 
pauper  is  chargeable,(6)  he  is  removeable,  by  a  written  order  of  two 
justices,,  to  the  parish  where  he  is  settled.  This  order  of  removal 
may  be  appealed  from  by  the  parish  thereby  charged,  due  notice  of 
such  intention  being  given,  where  there  is  time  for  it ;  otherwise  the 
appeal  may  be  entered,  and  respited  to  the  next  quarter  sessions  of 
the  county  conlainipg  the  removing  parish.(c)    That  court,  by  th^ 

(•)  Intfodooad  b^  tUt  8  &.  9  Will.  III.  o.  30,  to  care  a  ndioal  defect  in  the  sjetem  ef 
peer  lawt,  the  connDement  of  the  poor  to  their  reiipeetiTe  pariahei ;  aod  that,  in  a  coramer 
eitl  and  manafactarinff  ooantrj,  peraona  posaeated  of  entcrprite,  akill,  and  industry,  and 
linable  to  find  worli  at  borne,  afaould  not  be  prohibited  fh>m  aoeking  it  abroad,  ftez  ▼.  St 
Peter  4b  St  Panl,  BaUi,  Celd.  216.  And,  indeed,  the  power  of  renwral,  on  a  ans^feetion  ef 
beinjr  likely  to  become  chargeable  (since  uken  away  bpr  35Geo.  IIL  c  101,  §  1,)  waaor^ 
nally  thought  a  great  invasion  of  natural  liberty,  making  men  bcggara  and  priaonera,  and 
dcprivinjr  Uiero  of  frienda  and  relations,  of  choice  of  air  and  place  ^  trade.  Dalton,  c  Uziii. 
4d9,p.S31. 

(I)  RejE  V.  Boektngharo,  Cald.  64;  bat  not  in  favoar  of  a  third  pariah,  Rex  ▼.  Lobhenr 
ham,  4  T.  R.  251 ;  and  the  parish  to  which  the  certificate  is  delivered  may  remove  to  a 
third  parish,  where  the  settlement  actually  is.    Rez  ▼.  St.  Martin^tOak,  16  East,  ?03. 

(tf )  See  Rex  v.  Keel,  Celd.  144.  Rez  v.  Newington,  1  1\  R.  354.  Rex  v.  St  MicbaePa, 
G>ventry,  5  T.  R.  526.  When  the  same  parish  gives  a  certificate  to'  two  different  pariahes^ 
the  second  certificate  discharges  the  first    Rex  v.  St  Peter's,  Derby,  1  T.  R.  21& 

(e)  A  certificate  dees  not  extend  to  ilkgitimate  children  subsequently  born.  Rex  v« 
Mathon,  7  T.  R.  36Q.    Rex  v.  Mortlake,  6  kMBt,  3ii7. 

(10)  Rex  V.  Wootton  St  Lawrence,  Burr.  S.  C.  581 ;  and  aee  Rez  v.  Tamworth,  lb.  770. 
Rex  ▼.  Clifion,  2  East,  168. 

(X)  Rex  V.  St  Mary,  Westport,  3  T./R.  44.  (y)  9  Sc  10  Will.  liL  c  U. 

(e)  Sut  12  Ann.  st  1,  c.  1^,  ^  2. 

(e)  Rex  V.  fiurghalere,  1  Sir.  163.    Rex  v.  Dcddington,  Ban.  S.  C.  220. 

(6)  See  Rtx  V.  Tibbeifliam,  9  East,  5bS. 

(c)  Rex  V.  Gioucestersliire,  1  Doug.  191.    Rex  v.  Buckinghamshixe,  3  East,  342.    Rex 
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Statute  5  Geo.  II.  c  19,  has  power  to  amend  defects  in  form  ;{d)  and, 
afier  such  amendment,  or  where  no  objection  of  that  kind  arises,  it 
proceeds  to  hear  the  evidence,  and  to  determine  on  the  law  resuhing 
irom  the  facts  proved,  according  to  the  principles  on  which  the  set-* 
tiemept  depends,  and  <»f  which  I  have  given  this  very  r  ^-„  , 
^juccinct  summary.  The  judgment  of  the  sessions  maybe  ^  ^ 

reviewed,  and  reversed,  or  attirmed,  in  the  King's  Bench,  the  orders 
made  by  the  justices  originally,  and  at  the  sessions,  being  removed  by 
writ  of  certiorari  before  that  superior  tribunal.  I  have  been  necessa- 
rily led  into  this  short  detail  of  the  poor  laws,  by  the  mention  of  those 
subahern  civil  officers  of  whom  1  have  last  treated,  and  with  whom  I 
shall  close  our  inquiries  into  the  various  distributions,  according  to 
the  laws  of  England,  of  political  power  or  authority. 

▼.  Stafibrdahire,  7  Bait,  549.    Rez  ▼.  Wiltshire,  10  Enat,  404;  and  lee  Rex  ▼.  Eaaex,  i 
Barn.  &  Aid.  2  i 0.    Rex  v.  Thack well,  4  fiaru.  Sl  Creaa.  62. 
'  id)  Rex  ▼.  Chilverscotoo,  8  1\  R.  181. 


LECTURE  XI. 

or  THB  PRELATES  AND  DiGiriTARIES  OF  THE  CRURO*. 

Hatiho  closed  my  inquiries  into  the  several  species  of  magistracy^ 
or  persons  governing,  whether  supreme  or  subordinate,  I  proceed  to 
QOMder  the  other  members  of  the  community,  or  those  who  are  gov- 
erned.. Some,  indeed,  out  of  the  superior  orders  of  citizens,  besides 
the  general  and  intrinsic  dignity  of  their  stations  and  functions,  par« 
take  in  the  higliest  authority,  and  have  a  share  in  the  legislative, 
exeontiire,  or  judicial  powers  of  the  state :  such  are,  the  members  of 
tlie  tkree  learned  professions,  and  the  officers  of  the  army  and  navy. 
As  to  that  profession  with  which  this  course  of  studies  is  most  con- 
nected, I  have,  in  one  of  my  elementary  discourses,(a)  already  spo- 
ken of  the  character  of  an  advocate.  I  shall  pass  over  most  of  the 
other  spheres  of  life,  few  of  which  afford  much  ground  for  legal  dis- 
quisition. Still  less  am  I  inclined  to  treat  of  such  distinctions  at 
confer  hardly  any  right,  except  merely  that  of  precedence. 

*But  the  clergy  are  so  justly,  and  in  so  many  ways,  r  ^^j.  -. 
respected  by  the  laws  (being,  as  the  legislature  have  ^  ^ 

heretofore  expressed  it,  '<  one  of  the  great  estates  of  this  realm,'')(&) 
m  to  demand  a  separate  and  particular  discussion.  Both  the  honours 
and  emoluments  due  to  this  profession  are  enforced  by  reason  apd 
revelation.  Neither  have  positive  institutions  been  wanting  in  this 
country  to  exalt  their  character  into  just  dignity,  to  secure  to  them 
their  merited  revenues,  and  to  arm  them  with  privileges  and  exemp- 
tions. There  is  scarce  a  code  of  Anglo-Saxon  laws  which  begins  in 
any  other  manner,  than  by  asserting,  (after,  perhaps,  some  religious 

(a)  Elem.  Jar.  Lect  ¥1.  aap.  p.  Ixxxix. 

.{tf)  S|at8Elis.c.  1.  Rot  Pari  Tol.  ▼.  632.  JA  omiAT  tsnuabuk  jebtatk  or  TOX  xiAUf. 
CoferidfeoQ  Church  and  State,  p.  63. 


Digitized  by 


Google 


184  WOODDKS80ir*8  LEOTCRBS. 

ordinances)(c)  the  due  and  accustomed  franchises  of  the  church  and 
churchmen*  Thus,  also,  the  first  chapter  of  Magna  Charta  ordains, 
*' quod  ^cclesia  Anglicana  libera  sit,  et  habeat  omnia  jura  sua  Integra 
et  libertates  suas  illeesas/'  The  maintenance  and  protection  of  the 
rights  of  the  ecclesiastical  order  was  always  a  part  of  the  coronation 
oath.  By  the  present  form  of  that  oath,  enacted  at  the  Revoiation, 
the  king  is  to  swear,  "  tjial  he  will,  to  the  utmost  of  his  power,  main- 
tain the  laMTs  of  God,  the  true  profession  of  the  Gospel,  and  the  pro- 
testant  reformed  religion  established  by  law;  and  will  preserve  unto 
the  bishops  and  clergy  of  this  realm,  and  the  churches  committed  to 
their  charge,  all  such  rights  and  privileges  as  by  law  do  or  shall 
appertain  onto  them."(d) 

Spiritual  persons  are  distinguished  into  bishops,  pnests,  and  dea^ 
r  «l7'i  1  con3,(e)  as  the  church  of  England  holds,  by  ^apostolical 
I-  •  J  institution.  Our  positive  laws  have  sopenidded  distinc- 
tions consistent  with,  and  in  no  degree  derogatory  from  this  divine 
arran^ment.  Here  I  must  again  make  mention,  first,  of  the  king; 
who,  in  some  old  law  books,  is  styled  persona  mixta,(/)  possessed 
both  of  a  lay  and  an  ecclesiastical  capacity;  and  who  hath  the  title 
and  authority  of  supreme  head,  upon  earth,  of  the  church  of  England : 
and  the  statute,  which  recognises  this  pre-eminence,  is  but  a  declara- 
tion or  restitution  of  the  ancient  common  )aw.(  j^) 

Some  nottee  has  already  been  taken  of  the  cou?ooatioMt  or  (U'O- 
vincial  synods  of  the  clergy. 

I  have  abo  had,  and  dhafl  have  futui^  occasions  of  speaking  of  the 
archbishops  and  bishop^,  as  members  of  the  lords'  hooseof  paniaiDfliit. 
The  exercise  of  their  spiritual  function,  so  far  as  it  was  a  proper  sub- 
ject of  positive  institutions^  is,  in  some  noeasure,  regulated  by  the  aevw 
eral  acts  of  uniformity,  which  will  be  mentioned  in  the  lecture  com" 
ceriiing  the  legal  establishment  of  the  national  religion.  Tfaeie  are, 
besides,  other  particulars  in  which  the  prelates  of  the  church  are 
respected  by  the  law^  not^  perhaps^  undeserving  of  a  short  reeitai 
Bisnops  are  said,  in  the  ancient  Christian  church,  to  have  been  choMn 
by  the  clergy  and  laity ;  and  that,  afterwards,  the  emperors  assumed 
tU  power  of  nomtnatioo,in  order  to  prevent  the  tumults  that  arose  at 
such  erowded  elections.(A)  This  right  was  divested  from  them  by 
the  machinations  of  the  pope^  under  tlHSi  pretence  that  it  was  corruptly 

(e)  Wfllt.  Jiccef  Aiig..Sax.  137.  See  Turner's  History  of  Uie  Anglo  SaxoDs,  fol.  iii.  529, 
ed.3. 

(if)  SttLl  W.  ItM.Mii.  1,  e.e.  Wbedwr  tkb  oetb  liUids  the  eovereijitn  to  reibte  bi« 
Mieiit  to  «cti  of  Um  legUUitore  prejudioial  to  the  eetate  of  the  church,  see  tbe  erf  ooieiite  ia 
t^  third  vdnme  of  Neale*s  Hiitorr  of  the  Purilene,  pp.  285, 286,  ed.  1822. 

(e)  Betidee  these,  the  church  of  Rome  has  five  others :  subddaoo&s,  acotrths,  exorcists, 
iWderstod  ostiartet.  Bum.  £oe.  Lt  Ordination,  ?ol.  iiL  96 ;  and  iee  WiHt.  Lef  .  AogAx* 
167 :  though,  m  the  epistle  to  Arohbbhop  Wobtan  there  given,  priests  and  bishops  ate 
classed  tMfether,  and,  in  other  respect^  holy  orders  are  enainerated  ezacUv  according  to  the 
church  orRome.  Dilecti, intelliffite  quod  ambo  eptscbpus  et  ^renbyter,  sint  in  uno  ordine, 
)io6  est,  in  soptiino  ordine  ecclesiastico,  ati  saoer  liber  nobis  indieM,  etc.  lb.  But,  accord- 
iiig  to  Lyndwood,  a  canooist,io  popish  times,  of  ooosamoiate  lBaroing,aaori  ordines,  striote 
loquendo,  sunt  quatuor  tantum,  scilicet,  subdiaconatus,  diaconatuf,  presbyteratns,  et  episco* 
patus.    Provinc  27. 

(/)  Year-book,  1 0  Hen.  VII.  18  a.    Hertford  t.  Leech,  W.  Jor.  927. 

{g)  Bird ▼.  Smith, Mo. 7S9.    4 InsL 32S.  Com.  Dig.  Prcregalive,  D.  17.  Inf. Ltot.XIII. 

(A)  Ajiifle  Par.  Jur.  Can.  Angl.  126.    Gibbon,  c.  zzi  s*  1. 
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eierted ;  and  the  election  was  placed  in  the  cooventual  canons  of  the 
cathedral  churchy  whose  choice  was  usually  confirmed  at  Rome.  But 
Covarruvias,  though  a  Spanish  canonist, and  a*popish  pre-  r  ^tma  -i 
late,  maintains  the  propriety  of  the  prince's  consent(i)  in  ■-  •■ 

the  dispo^l  of  bishoprics,  and  says  that,  in  France,  it  was  indispen- 
sably necessary.    It  has  been  declared  by  parliament,  that  all  the 
bishoprics  in  England  are  of  the  king's  foundation  ;0')  and  that  he  is 
the  patron  of  them.    Sir  Edward  Coke  adds,  that,  at  the  first,  they 
were  dooative.(A)    In  the  Saxon  age,  ecclesiastical  dignities  are  said 
to  have  been  conferred  in  parliainent*(/)    But,  except  during  the  reign 
of  Edward  VL,  when,  by  a  law  since  repealed,  archbishoprics  and 
bishoprics  were  made  donatives  of  the  king's  patronage,(fn)  there  has 
been  observed,  at  least  since  the  time  of  King  John,  or,  rather,  of 
Henry  L,  a  form  of  election  by  the  dean  and  chapter  ;(a)  which, 
beibre  the  Reformation,  was  subject  to  the  control  pi  the  king,  and 
waa  frequently  interposed  in  by  the  pope ;  and,  since  the  renunciation 
of  Romish  ai^thority,  the  whole  power,  in  e^ect,  is  vested  in  the  sov- 
eresgn*     After  such  election  and  confirmation,  the  new  bishop  is 
entitled  to  be  summoned  to  parliament  (as  I  observed  in  my  second 
lecture),  even  before  he  obtains  restitution  of  the  temporalities  of  the 
see;  which  is  justly  ursed  as  an  argument  to  prove,  that  his  atten- 
dance in  the  house  of  lords  is  by  ancient  usage,  as  a  constitutional 
right,  ^annexed  to  his  ecclesiastical  dignity,  and  not  by  r    ^.^j    -. 
reason  only  of  his  holding  lands  per  baroniam.  ^  J 

It  is  insisted,  that,  in  t^  time  of  the  Saxons,  bishops  sat  in  state 
councils  by  reason  of  their  oflice,  as  they  were  spiritual  persons,  and 
not  on  account  of  any  tenures.(o)  Some  learnea  men,  therefore,  are 
of  opinion,  that  the  prelates  of  the  church  now  sit  in  parliament  in  a 
double  capacity,  as  bishops  and  as  barons  by  tenure,(p)  except  the 
five  added  to  the  number  by  Kins;  Henry  Vlli.,  who  are  said  to  have 
baronies  annexed  to  their  sees.  But,  since  the  rest  constituted  a  part 
of  the  general  cotmcils  of  the  realm,  before  the  establishment  of  feudal 

(i)  OpefB,  Mb,  I  pan.  3,  •.  10,  p.  453 ;  ind  te^  Fra  Paolo  on  Beocfices,  o.  ix.  Schinid\ 
Hift  torn.  L  p.  366,  iL  345.  487. 

ij)  Preanit>le,  it  1  Jamet  I.  c  S.  See  Watt,  c  ix.  Y6«r.book  17  Edw.  III.  40.  Trl. 
ail7Ctwpdv.AbpbI>iililiB,8Moa.  183.  Fort.33d.  1  RoU. Ak8t6,pL6.  AMO.SSiiik. 
71.  (ik)  Co.Lii.134a. 

(f)  Ayliffe,  Far.  126.  Before  the  Norman  oonqoest,  the  king  aeeoia  to  have  had  the  right 
ofdiapostnffof  them;  fat  we  read  that  Kinf  Edward  the  elder,  bf  advioe  of  bia  chancellor, 
Torkkil,  filled  up  aeveo  Tooont  biaboprioe  in  one  day.  Inf^nlph.  Uiat  36.  But  in  timea 
■till  earlier  there  maat  have  been  canonica  pnBlatorum  electio,  aince  lognlphoa  oomplaioa 
«f  the  dieuae  of  it  AyL  Par.  126.  Co.  Ln.  134  a.  Hargr.  n.  1.  And,  afler  the  Conqoeat, 
Laafranc  ia  aaid  to  ha?e  been  raised  to  the  aee  of  Canter  bory  by  conaent  of  parliament  Lytt* 
Hen.  n.  It.  144. 

(M)  St  1  Edw.  YI.  c.  2,repea1ed  by  at  1  Ph.  dD  Mary,  8eaa.2,c.  2.  The  ktter  act  woa 
lejwaled  by  atot  2  Jamea  L  o.  25,  a.  48 ;  whence  it  might  be  inferred  that  the  former  wu 
rerived.  Batby  aUt  1  Elix.  o.  l.the  at  25  Hen.  Vlll.  c  20,  for  the  election  of  biahope  in 
the  preeent  form,  ia  revived :  which  if  a  repeal  of  the  act  of  E2dw.  VI.  independent  of  the 
repeal  Uiereofbv  the  aUtate  of  Mary.   Co.  Ln.  134  a.  n.  5.    The  Biahopa*  caae,  12  Co.  7. 

(n)  Giba.  CoL  V.  ii.  It  haa  been  auppoaed,  aa  Biahop  Gibaon  obaervea,  that  the  above 
mentioned  atotate  of  Edw.  VL  waa  intended  to  pave  the  way  for  the  abolition  of  deona  and 
obapters.  (•)  Anon.  3  Salk.  73.    Hody  on  Convooationa,  p.  126. 

ip)  Gibe.  Cod.  tit  V.  a.  6.  Aylifie,  Parerg.  129.  Stillioflrfioet'a  Worka,  vol.  iii.  820. 
Wtfborton'a  Alliance,  p.  35.  Co.  Ln.  134  b.  Horgr.  n.  1.  Hall.  Middle  Agea,  vol  iii.  pp* 
6, 7,  ed.  3. 

<»8 


Digitized  by 


Google 


186  WOODDKSSOir's  lbotures. 

tenures,  their  senatorial  function,  as  well  as  the  rest  of  their  charac^ 
ter,  may  be  supposed  to  have  remained  after  they  began  to  hold  their 
landed  possesions  sicut  baroniam ;  especially  as,  during  the  vacancy 
of  a  see,  there  are  many  precedents  of  writs  of  summons  directed  to 
the  guardians  of  the  spiritualities ;  which  is  a  strong  confirmation  of 
ihe  spiritual  capacity  of  the  bishops  in  parliament,  independent  of  their 
baronial  right. 

The  person  elected  is  not  a  complete  bishop,  but  by  consecration ; 
hor,  till  after  that  solemn  rite,  and  his  being  approved  by  the  king 

i whose  consent  runs  through  the  proceedings)(9)  can  he  exercise  all 
its  judicial  and  important  operations;  though  it  is  said,  he  may. act 
tninisterially,(r)  as  by  issuing  his  certificate  in  a  que6tk>n  of  bastardy, 
or  the  like.  The  ancient  mode  of  investiture  to  bishdprios^  by  the 
pastoral  staff  and  ring,  gave  ffreat  oifence  to  the  pope  and  his  zealous 
partisans.  Archbishop  Ansetm^  n6t  having  been  elected  by  the  nrionk^ 
of  Canterbury,  was  coniented  to  be  invested,  by  William  Rufus»  ici^^ 
r  •ns  1  ^^  ^^y  tW  ^^^  ^®'  himself,  ^afterwards,  With  a  very' 
•■  J  ill  grace,  a  chief  fortienter  of  those  disturbances^    T^ 

matter  was  adjusted,  in  the  reign  of  John,  by  requiring  that  (beakled 
the  king's  prior  recommendation,  and  subsequent  asseiH  to  the  elee* 
tion)  the  new  bishop  shoui(l  do  homage  on  having  his  t^mpofaltie^ 
^restored  ;{l)  which  mode  could  not  be  ut)jected  to  An  a  form  df  <hmh 
ferring  a  spiritual  office  by  lay  hands.  In  the  interim,  the  king  i^ 
seised  of  tne  freehold  of  the  temporaltie8,(i£)  may  take  ihe  profits,  and 
present  to  a  vacant  benefice.  Neither,  after  restilutioB,  can  the  bishop 
nave  an  action  of  trespass,  is  it  s^ems^  for  a  wrong  done  during  tiid 
vacancy  ;(v)  for  that  suit  implies  the  plaintiflf's  being  in  posM^si^n  at 
the  time  of  the  injury  committed.  AUhoogh  he  is  a  complete  biahop 
by  consecration,  and  although  he  is  also  e^ntitied  to  become  the  kingVl 
tenant  in  respect  to  the  barony  or  temporalties  of  the  see^  he  it  not 
actual  tenant  till  after  homage  done,  and  the  suing  ont  the  writ  ef 
irestitution.  Besides  the  former  requisites  whieh  I  have  aNdded  to^~ 
namely,  election,  approbation,  confirmation,  and  consecration,  there 
is  the  furthet-  ceremony  of  installation  of  a  bishop,  and  inthr6ni2feition 
in  the  case  of  an  ar6hbisfaop.<t£?)  The  tame  essentials  that  are  in  use 
on  a  new  creation*  oecur  likewise  on  a  tranaiatioii  from  one  biahoprio 
to  another  ;{x)  except  consecration,  which  is  not  to  be  repeated.(y)  ' 
An  English  bishop,  thus  duly  and  completely  constituted,  may  b& 

(a)  Sed  Ayl.  Par.  1528. 

(r)  Vaughan  ▼.  AbUw,  2  RoO.  R.  45t.  Fitz.  N.  K  [G3]  N.  tttlldpe*a  oite,  6  Ca  137. 
Gibs.  Cod.  tit  V.  c  %  note.  (•)  Ayl.  Par.  126.  (I)  Anon.  S  ddlk.  71. 

(ti)  1  Roll  Ab.  831.  E.  3  Roll.  Ab.  343,  C,  pi.  5.  Ex  parte  Tarrant,  Cknb.  Ttitt.T. 
1783.  (»)  2  Inrt.  152.  (w)  Bp.  St  David*,  t.  Lrtcy,  IfMk.  137. 

(x)  Evans  v.  Atkwith,  W.  Jon.  160.    B^  St  David*!  v.  Lnbj,  i  Sdk.  136. 

ly)  In  papa)  times  sneh  translations  Were  kccomplishad  hj  p^tiotting  the  popi  fbt  ft 
dispensation ;  which  pl'actlce  whs  called  poetnlation,  but  Mras  ah  iOegal  tod  naurpra  ptmet* 
Bp.  St  David*s  v.  Lucy,  1  Balk.  137.  By  the  Muhcil  of  Sardb,  tranriations  of  bishops  fimtt 
one  see  to  another  were  absohtely  fbrbiddbn,  in  order  to  repel  the  sttspfcion  of  avarice  or 
hmbition  in  men  ofthat  conspicuous  dignity  ahd  exalted  office,  h  was,  therefbfe  necessary 
to  call  in  the  mercenaryassistance  of  the  pope  to  dlftpente  with  the  prohibition  of  the  caocia 
law.  Ayl.  Par.  122.  The  term  postolation  was  used  in  oth^r  instances  of  dispensation 
>irith  canonical  disabilities;  as  in  the  case  of  a  person  elected  bishop  under  Ihfaty  yean  of 
ago.    Gib8.Cod.  titV.cip.  105,  notec 
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said  to  officiate  in  many  diflerent  «capaciiies.  In  ordlna-  r  ^.^g  v 
tioo,  abd  other  solemn  riles  set  forlh  in  our  excelleni  lit-  ^  •» 

orgy,  he  performs  a  purely  spiritual  function  of  apostolical  institution* 
In  parliament,  and  in  convocation,  he  is  invested  with  a  legislative, 
and  sometimes,  a  judicial  character.  In  his  court  he  possesses  eccle- 
siastical jurisdiction,  both  criminal  and  civil ;  which  he  may  discharge 
in  person,(z)  though,  in  general^  it  remains  delegated  to  his  chanceU 
lor.  As  to  the  revenues  of  the  see,  he  enjoys  a  power  of  leasing  the 
estates,  of  wbieh  he  is  seised  as  bishop,  subject  to  some  provisional 
festraints,  introduced  by  statute  law,  for  the  benefit  and  security  of 
the  siiccessor.  Lastly,  he  disposes  of  beneficea  either  by  original 
fight  or  by  lapse,  where  the  immediate  patron  neglects  to  present  for 
the  space  ^f  six  calendar  monthB.(a) 

The  dtgnitv  of  bishop  is  universal :  he  is  a  bishop  of  the  universal 
ti)Qrch*(&)  l*herefore,  an  IrHsh  prelate  mtist  sue  and  be  sued  here  br 
his  appelhitfon  of  bishop  ;(e)  though  t)efore  the  Union  it  was  not  neces- 
sary, thai  a  temporal  peer  of  that  kinrdom  should,  in  any  action  herot 
hate  his  titles  of  honour  on  the  record. 

The  Irish  bishoprics  have  always  bdeh  conferred  as  donativesi  by 
the  king's  letters jpatent(tf) 

The  iramber  or  bishops  in  England  hath  varied  in  diflferent  age&(«) 
Thus  i^e  read  of  a  bishop  of  Wnitehaven  sumnrK^ned  to  parliament  in 
the  fifth  year  of  Richard  L(/)  The  five  new  bisfK^rici  created  by 
Henry  VIII.  were  so  constituted,  not  bv  his  sole  authority,  biu  by 
vhrtue  of  an  act  of  parliament  passed  for  that  purpostt.(f )  As  the 
present  biihops  are  sufll^agan*  to  the  archbisbops(A)  of  each  provioca 
respecKvely,  'Ho,  m  former  time,  the  bishops  also  had  p  ^^^^  -% 
then:  scrfHragans.  These  inferior  sofiVagans  v^eve  conse-  i  ^  J 
etatedt  like  other  bishops^  and  had  dietr  sees  in  lowns,  not  in  cities»(i) 
like  the  regohir  permanent  bishops  of  th4  realm.  Considering  that  an 
act  Wflis  pairsed  relating  solely  to  these  inferior  sufiragans  as  late  as 
the  year  liiM,iJ)  it  may  seem  remaf  kabte  that,  shice  that  tiase,  we 
toeet  iwMi  so  IKtIe  notice  or  tneartion  oonoeming  ihem. 

Bm  this  givte^  oceasion  to  remark,  that,  according  to  Sir  Bdward 
Coke,  -every  borough  incorpottite^  that  hath  or  had  a  bishofH  not  being 
sufllVagan  to  another  birfiop,  within  the  lime  of  ls||al  mempory^  as 
WeMmioster,  is,  and  contimjes  «i  oity,  though  the  bishopric  be  dis« 
iolved.^)  Whatever  distinetion  in  very  early  times  frei^aiM  betwoea 
eities  and  towns  in  Engtead,  it  certainly  was  not  this :  for  in  the  graai 
touatil  of  bishops  and  abbotft  holden  here  in  the  year  iOTift,  by  com* 

<k)  fiidM^  St  DavUTi  t.  Luey,  1  Salk.  134  ^MsM,  iW.  Aat  eim.  fooe  CoiMi» 
atjr.  •(a)  u  hM,  86t> 

iM  Res  v.SUiilaf,  Pftliii.  345.  (c)  Palm.  34S. 

id)  tesbop  of  Onoi^*8  com,  Palm.  27.    Bisbop  dffit  David*s,  1  Salk.  130. 

(e)  loinilph.  Hitt  36.  (/)  1  Pari.  Hiat  17. 

<f)Otba^Cod.th.Vin.e.«,%iMMtbeMC(it31  Heii.VIILc  S,)  mQr  tte  nad :  it  if 
hot  prialed  in  the  comoion  edhions  of  R«ff  bead  er  Piekeriaif. 

(%)  The  two  primatea  are  rcapecUvely  bisbo|»a  of  the  dioceeea,  and  archbiBbopa  of  the 
proviiioea  of  Cantezbur/and  York.    Wala.  oh.  xiL    Far  time  ia  no  other  tiahop  of  thoaf 


it)  Burn*8  Ece.  L.  tit  Biahopa,  4  &  (j)  St.  26  lies.  VIII.  c.  14.    Born,  loc.  dt. 

(k)  Co.  Ln.  rod  b.  Bat,  Mf.  HerjfraTe  tdda,  note  3,  Ibid.,  this  ia  an  una^ft  example ;  for 
Waatminater  ia  not  a  bodjr  incorporate,  and  waa  os^  created  a  citj  by  the  iettera-patent 
which  erected  tlie  bishopric 
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mand  of  Pope  Alexander  II.,  by  the  conseat  and  in  the  presence  of 
the  king,  for  settling  the 'disputed  superiority  between  the  archbhhopsi 
it.  was  decreed,  that  bishops*  sees  should  be  transferred  frono  to.wns  to 
cities.(/)  This  decree,  probably,  gave  rise  to  the  opinion,  that  a 
bishop's  see  constituted  a  city  in  the  case,  also,  of  the  new  foundations. 
The  same  distinction  is  not  paid  to  bishops'  sees  in  Ireland. 

The  bishops  of  each  province  are,  as  I  have  said,  suffragans,  and 
under  the  authority  and  jurisdiction  of  the  respective  archbishop. 
For,  though  there  may  be  a  co-ordination  jure  divino,  yet  there  is  a 
subordination  jure  ecclesiastico  qua  humano,  norof  necessity  from  \he 
nature  of  their  offices,  but  for  convenience,  or  political  expedience.(iii) 
r  •ISl  1  ^  *  therefore,  when  the  arcbbisnop  of  ^Canterbury  had 
>-  -I  cited  before  him  the  bishop  of  St.  David's,  and  was  pro- 

ceeding to  deprive  him  for  simony,  the  King's  Bench  refused  to  grant 
a  prohibition  to  stay  the  proceedings  in  the  archiepiscopal  court.(«)i 
The  bishop  appealed  from  the  metropolitan  to  the  highest  ecclesias- 
tical  jurisaiction,  namely,  that  of  the  delegates  commissioned  under 
the  great  seal ;  and  yet  at  the  same  time  moved  for  a  prohibition  to 
prevent  them  from  entertaining  the  cause ;  but  the  King's  Bench  again 
rejected  his  application.  Then  he  obtained,  with  some  difficulty,  a 
writ  of  error  to  the  house  of  lords,  on  the  denial  of  the  prohibition ; 
but  it  was  determined  that  a  writ  of  error  would  not  lie  in  this  cate.(<^ 
These  adjudications  concur  in  confirming  the  archbishop's  right  of 
jurisdiction. 

As  between  the  two  primates,  the  archbishop  of  Canterbury  hat 
the  pre-eminence :  he  is  styled  primate  and  metropolitan,  not  of  £ng« 
land  only,  as  the  archbishop  of  York  is,  but  of  all  England;  because, 
in  popish  times,  he  was  invested  with  a  legative  authority  throughout 
both  provinces,  and  may  at  this  da^  grant  facilities  and  dispensatioov 
in  both  provinces  alike.(p)  But,  ii  we  go  up  higher  than  the  date  of 
any  legatine  authority,  we  shall  find  him  the  only  primate  of  Britain, 
alterius  orbis  papam  ;(q)  and  the  powers  deputed  from  Rome  were 
but  false  glosses  that  concealed  his  genuine  right.  Winifred,  bishop 
of  York,  is  said,  in  very  early  times,  to  have  been  deprived  by 
Theodore,  archbishop  of  Canterbury  ;(r)  for  the  former  see  was  not 
anciently  metropolitical,  but  subject  to  the  then  only  primate's  juris- 
diction. Ingulpnus  writes,  that,  at  the  council  before  spoken  of,  it 
was  provecCquod  Eboracensis  ecclesia  Cantuariensi  debeat  subja* 
cere;(i)  and  that  it  was  settled  that  the  archbishop  of  York  should 
attend  with  his  suffragans  at  the  conventions  summoned,  and  obey  th^ 
r  ^|g2  1  decrees  made  by  *the  superior  archbishop.  At  the  same 
■-  -'  council,  the  archbishop  of  York's  provincial  jurisdiction 

was  recognised  over  his  suffragans  north  of  Lichfield  and  the  river 
Humber,  not  in  England  only,  but  to  the  extremest  parts  of  Scotland. 

(/)  Ingalpb.  Hitt  93, 93.  The  tee  of  the  ffrett  midland  diooeae  wsf,  aooordtoflj,  aoon 
afterwards  transferred  ftom  the  town  of  Don^ester  in  Oxfordshire  (see  Kennet*s  Parochiai 
Antiqnitiea,  vd.  i.  35.  A3.  74. 89.  Willis  Hist  CarUi.  toL  iiL  40.  Yateman  ▼.  Coc,  2  Bfo. 
P.  C  191,)  to  the  oHy  of  Linoohi ;  and  so  in  other  instanees. 

(m)  Bo.  St  DaYid*8  ▼.  Lacy,  1  Ld.  Rajm.  541. 

(n)  1  Ld.  Raytn.  447.    Ciirth.484.  (•)  1  Ld.  Rajm. 545. 

(p)  Bum*s£co.L.  Bishops,  ][.  5,  fol.L  196, 7th  ed.    God.  Report.  Can.  30. 

(q)  1  Ld.  Rayin.  541.    God.  90,  §  13.  (r)  1  Ld.  Raym.  541. 

i§)  Ingolpb.  Hist  93. 
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His  rawer*  however,  over  tke  Scotch  bidiopd,  he  lost  soon  after  the 
mi<kue  of  the  fiftetntb  century ;  and  it  M^as  truneferre^  to  the  arch- 
bbkop  of  St.  Andr6Ws.(0  '  The  digniiy  of  the  archbishop  of  Canter- 
bury is  said  to  have  been  so  far  respected,  even  abroad,  that  in  general 
GouQoils  be  had  the  precedency  of  atl  other  arcbbi8hops.(ti) 

An  arcbbisliop  is  entitled,  at  the  creation  or  translation  of  Ofie  of 
Us  st^firaaaos*  to  demand  a  legal  conreyance  of  the  next  avoidance 
of  such  dignity  or  benefice  Monging  to  the  sufiragan's  see,  as  the 
arGbtnahopahafi  choose  and  name  (which  is  thenee  called  his  "  option;'*) 
and  in  cave  of  his  death,  his  executors  will  have  a  right  to  present,  or 
be  may  make  a  paniciilar  and  express  disposition  of  it  by  will*(v>  ' 

Havinc  meationed  these  particolars  relative  to  archhishope  and 
faisbopB^  f  an  next  in  order  to  speak  of  deans  and  chapters,  which, 
aecordina  lo  Sir  Edward  Coke^  were  originallv  insiituled  as  a  council 
to  the  bivhop^  to  advise  with  him  in  matters  of  dif^nlty,  and  to  assist 
fai«i  is  dacidiog  controversies  concerning  religion ;  and  also  to  coti- 
sent  to  tcaacs  and  grants  made  by  him,  in  order  to  bind  hie  succes- 
8or.(ii3)  But  now,  by  tbe  statutes  which  concern  leases  made  by 
sparitoal  pensons,  *tbe  successor  wiU  be  boond  without  r  ^^^^  •» 
the  concurrence  of  the  dean  and  chapter,  if  tbe  powers,  ^  -I 

^ecified  in  tbe  acts  of  parliament,  are  not  exceeded.  In  matters  to 
be  traoaaDted  by  the  dean  and  chapter,  tbe  ^dean  bath  no  negative  of 
necwaary  voioe.(ir>  Deaneries  and  prebends  are  hokten,  in  opposition 
to  the  atyihority  of  Sir  Bdward  Coke,(y)  to  be  sinecures,  that  is,  pre- 
/armetita  Bot  having  k>0aHy  the  cilre  OT  toufaL(s)  It  seems,  however, 
altboogb  liiere  has  been  some  controversy,  the  better  opinion,  that  a 
deanery  is  entirely  a  spiritual  office  and  promo(ion,(a)  and,  as  such, 
stibject  fo  tke  visitation  and  control  of  the  ordinary(fr)  or  ecclesiastical 
stiperiar.  The  deans  and  chapters  of  various  cathedrals  have  various 
dcvreesof  eoclesiastical  jurisdiction.  Sometimes,  also,  the  members 
who  compose  this  bod V  have  a  portion  of  local  jurisdiction  individu- 
ally,  with  a  power  of  appointing  a  commissary  for  the  probate  of 

(I)  God.  R«p.  Cob.  14.  la    B«ni*t  Bee.  L.  BUhofM,  I.  6. 

^(11)  God.  ReperL  C«a.  Si,  but  see  Hallam,  Middle  AgM,  vol.  iL  347,  n.  ed.  3.  i 

\v)  See  RichardMO  ▼.  Chapman,  Burn,  Ecc.  L.  Bishope,  Vll.  7  Bro.  P.  C.  31d.  Pofl'er 
▼.  ChapaMii,  Amb.  BH,  1  Dick,  146.  Rennell  ▼.  Bp.  Linoulo,  7  Bam.  Sl  Craee.  167, 168. 
175. 3U0.  It  M  said,  that  an  option  is  lost  by  the  death  or  translati^  of  Um  bbhop  who 
grturfed  H :  and  that  the  a^ebbishopf  of  his  personal  representative,  cannot  present  After  the 
biahop*e  death,  tboagh  the  vacancy  happened  in  bis  liretime;  bol  the  preeentation  falls  to' 
the  erdwn  daring  the  vacancy  of  the  see.  Amb.  101.  The  prtotiee  of  reservingr  optioae 
dam  aei  appMr  lo  have  prevailed  before  the  RelbrmaiieB  1,  iu  hsfallty  has  never  been  asaer. 
tained  by  any  soleaHi  adjodiealion ;  and,  to  prevent  dispute,  the  options  ari  (generally 
bequeathed  by  each  archbishop  to  his  successor^  And  see  Archbishop  of  Arioaffh  v.  Att 
OM.I^Bro.F.C.514. 

{w)  Dean  and  Chapter  of  Nongr}dh*s  oase,  3  Cow  75  a.  Co.  Ln.  103  a.  Vaofhan  v.  Askew, 
9  RaU.  11.453. 

(x)  Wats,  c  xliv.  p.  466.  Burn,  Ecc  Jj,  Dean  and  Chapter,  IV.  vol*  iu  p.  117,  ed.  7.   Bp. 
CUebester  v.  Harwftrd,  1 1.  R.  653 ;  Udd  se«  st  33  Hen.  VHI.  0.  Ul. 
•  (y)  3  Inst.  155* 

(«)  Wats.  e.  U.  0.  IS*    God.  Report  Can.  1N)0.    Bum,  Boc.  L.  Dean  and  Chapter,  I.  6. 
'(•)  9  Roll.  Ah.  9tt,  D.  pi.  1,  li.  a  RalL  Ab.  341^  a  pt  I,  9.    Dean  and  Chapter  of  Christ 
Chsrch's  ease,  Boob.  90il.    The  spiritual  oflioe  of  the  deitn  was  antienay  to  oonlbss  the 
chapter. 

{h)  OrdinArius  is  he  that  hath  ordinary  jurisdiction  In  omses  ecoleslastieal  immediate  to 
the  king  and  his  coart  of  common  law,  d  the  better  exeoution  of  JoMice,  as  the  bishop,  or 
aov  other  that  hath  ejMupt  and  immediate  Jurisdictioa  ia  causes  ooeMastical.    Ca  Ln. 
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^ills,  or  the  like ;  but  this  branch  of  ecclesiastical  authority  cannot 
be  demised  to  the  farmers  or  tenants^of  a  prebendal  e8tata(c)  Such 
portion  of  jurisdiction  is  what  properly  confers  the  title  of  dignitaries.(<<) 
In  like  manner,  their  revenues  are  either  possessed  by  them  jointly 
and  indiscriminately,  or  are  annexed  to  the  deanery,  or  to  a  particular 
canonry  or  prebend ;  and,  in  either  case,  their  power  of  leasing  is,  by 
the  several  statutes  relating  thereto,  put  under  proper  restraints,  for 
the  benefit  and  safeguard  of  the  successors.  By  the  last  statute  of 
r  ^|g^  1  uniformity,  all  ^persons  having  ecclesiastical  promo- 
*-  ^  tion(e)  (except  the  reffius  professor  of  civil  law  in  the 

University  of  Oxford,)(/)  must  subscrioe  a  declaration  of  their  con- 
formity to  the  lituray  of  the  church  of  England,  and  must  have  been 
episCopally  ordained  priests.  The  residence  and  other  ecclesiastical 
duty  of  deans,  canons,  and  prebendaries,  is  partly  regulated  by  their 
local  customs  and  statutes,(^)  partly  by  the  English  caoon  law,(A)  and 
partly  by  some  few  acts  of  parliament.(t)  In  a  late  case,  concerning 
the  repairs  of  a  prebendal  house,  it  was  holden,  that  an  action  lay  for 
dilapidations,  in  this,  as  in  the  instance  of  parochial  benefices ;  and 
the  local  statutes,  which  directed  the  fi:eneral  body  to  provide  the 
materials  for  such  repairs,  were  to  be  ofconclusive  authorit^.(jf)  It 
has  likewise  been  recently  determined,  that,  where  the  election  is  (as 
commonly)  in  the  dean  and  chapter,  a  mandamus  will  issue  to  compel 
an  election  to  a  vacant  canonrv :  that  the  dean  has  no  casting  voice  ( 
and  that  the  canons  may  vote  by  proxy:  that  there  is  no  lapse. to  the 
bishop  of  a  vacant  canonry  i(k)  and  that  he  cannot  present  to  such 
preferment  in  default  of  an  election  in  proper  time  by  virtue  of  his 
visitatorial  authority.(/) 

As  to  archdeacons  and  chancellors  of  dioceses,  those  ecclesiastical 
dignitaries  having  before  been  spoken  of  in  respect  to  their  judicial 
magistracy,  little  more  occurs  to  be  mentioned  concerninjg  them.(ii^ 
r  '*185    1     ^Lastly,  therefore,  rural  deans  are  ecclesiastical  offi- 
^  '  •■  cers  of  great  antiquity,  their  duty  being  principally  to  give 

attendance  at  the  bishop's  court,  and  to  present  onences,  as  appears 
by  their  oaths.(ii)  Their  ministration  was  temporary,  they  being 
subject  to  amotion  by  the  bishop  or  archdeacon  respectively,  whom 

(e)  Sbarfock  ▼•  BovoUar,  T.  Rayni.  88. 

(<0  BtvoffhUMi  ▼.  Ltnirlcj,  ()ro.  Eliz.  663.  E? int  ▼.  AjMooffa,  Laleh.  S9&  Wata.  e.  ii 
GitM.  Cod.  tit  VIIL  c  ii.  note  U. 

(«)  8l.  13  4l  14  Gfaa.  II.  o.  4,  W  a  13  ^b  14.  It  is  obferyed  bj  Mr.  Hmrm¥e»G(i.  Ln. 
9^  A.  note  1,  that  doaas  of  poouiiMM  nuy  be,  and  fraqoontljr  mre,  pencils  not  la  boly  orden. 
Wets.  cziv.  (/)  §  39  of  Uie  same  act. 

.  (f)  fium,  Ecc  L.  Deeo  and  Chapter,  IV.  3,4.  (A)  Capon  43, 43,  44. 

(t)  Recited  and  parUy  repealed,  and  the  reuiaiDHiff  prcTisions  eonsolidated  bj  st.  57  Geo. 
III.  c.  99.  (»  Raddiffe  Y:JyOyiej,  3  T.  R.  630. 

(ft)  Bp.  Chichester  ▼.  Hanrard,  1  T.  R.  653 ;  see  also  Rex  ▼.  Bp.  Ely,  5  T.  R.  475. 

(i)  Bp.  Chichester  ▼.  Harwmrd,  1  T.  R.  653. 

(m)  In  the  episcopal  church  oT  Norwich  there  was  no  dtan  and  chapter  till  the  thirtieth  . 
year  of  Hen.  VII I^  when  that  king  conterted  the  priory  there  into  a  deanery  and  chapter, 
and  incorporated  the  new  dean  and  chapter,  and  franled  them  the  posssssions  of  the  priory. 
Dean  and  Chapter  of  Norwich's  case,  3  Co.  73.  fox  ▼.  Bardwell,  Com.  499.  Fur  thb  reason 
that  monastery  is  not  mentieoed  in  the  lists  contained  in  Bom,  Ecc.  L.  Tithes,  liL  Ayliffe, 
Par.  ad  fin.,  which  are  ^nerally  resorted  to  in  inqoiries  concerning  exemptions  from  pay. 
loent  of  tithes,  as  those  cataloipies  include  the  monasteries  dissolved  by  at.  31  Hen.  Vllt  o. 
13,  which  alone  contains  the  elanse  of  exemption  from  payment  of  tithe,  ^31.  They  arc,  in 
general,  lor  this  purpose  sufficient.    Burn's  Eco.  L.  Tithea,  UL  8.    Monisteriesi  IX.  31. 

(»}  Born,  Eoo.  L.  Dean  and  Chapter,  VI.  4. 
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they  assisted  ;(o)  and  their  appointment  did  not,  like  a  benefice,  require 
canonical  institution.  These  rural  deans  also  held  their  chapter8,(  p) 
at  which  the  archdeacon  was  by  canon  enjoined  frequently  to  assist* 
so  cautious  and  exact  was  the  ancient  polity  of  the  English  church. 
The  office  of  rural  dean  was  greatly  sunk  into  disuse  even  before  the 
Reforniation,(7)  and  there  have  been  Very  few  attempts  to  revive  it  in 
practice  and  authority. 

Concerning  these  superiors  of  the  clerical  order,  I  shall  only  sub- 
join that,  for  the  government  of  the  church  and  the  correction  of 
oflfences,  visitations  of  parishes  and  dioceses  were  instituted  in  early 
ages,  and  are  still  holden,  at  fit  seasons,  by  the  archbishops,  bishops, 
and  their  8ubstitute8.(r)  But  the  canons  and  rules  relating  to  tnis 
subject  do  not  'seem  necessary  to  be  enlarged  upon  in  this  course  of 
studies.  I  sbally  therefore,  here  close  my  account  of  the  prelates  and 
others  in  the  more  exalted  stations  of  the  church ;  and  shall,  in  the 
next  lecture,  treat  of  that  venerable  body  of  men,  the  parochial 
clergy. 

(•)  Lyiid«  Prar.  14,  note  e.  79. 937,  note  e.  -  In  the  diocese  of  Norwich  thej  are  Mid  to 
U  perpetaaL    Gibe.  Cod.  Ut  XLIL  c.  viii.  p.  972. 
(jp)  LjrnA  Prov.  14.    Gibe.  Cod.  tit  XLII.  c  ?iiL  p.  973. 
(9)  Born,  Ece.  L.  I>ean  and  Chapter,  VL  9. 
{r^  Buroy  L.  ViaitatioD,  foL  iv«  14. 


♦LECTURE  XII.  [    •186    ] 

OF  THS  PAROCHIAL  CLERGY. 

br  the  present  lecture,  I  propose  to  treat  of  an  order  of  citizens, 
hifihiy  respectable  for  number,  piety,  learning,  and  meritorious 
labours,  the  parochial  clergy  of  this  land.  These  may  be  methodi- 
cally distinguished  according  to  the  several  kinds  of  preferments 
^hich  they  respectively  hold,  as  rectors  or  parsons,  vicars  and 
others. 

1.  A  parson,  according  to  legal  propriety  of  speech,  is  the  ecclesi^ 
astical,  or  spiritual,  rector  of  a  rectory;  and  he  is  invested  with  the 
former  appellation,  because  personam  gerit  eccIesi8B,(a)  being  seised 
for  his  lite  of  the  permanent  inheritance  of  the  church,  which  he  rep« 
resents,  and  whose  rights  he  is  to  maintain.  Both  a  parson  and  vicar 
are  reputed  in  law,  for  the  benefit  of  the  church  and  their  successors, 
to  have  a  sort  of  qualified  inheritance,  but  only  an  estate  for  life,  as  to 
any  acts  that  might  prejudice  the  next  incumbents.(6)  A  parson  is 
entitled  to  all  the  ecclesiastical  rights  and  dues  of  his  church,  by  the 
general  implication  and  intendment  of  the  law,  without  particular 
proof  or  evidence;  and  it  rests  with  those  to  show  any  severance  or 
appropriation,  who  would  avail  themselves  of  it.    These  rights  are 

(a)  This  is  the  ordinary  derivation ;  but  it  Beems  too  refined  for  commoa  adoption  and 
ofdinary  use.  "  Le  Paroissien,"  sagfgested  by  Dr.  Pcgge,  in  his  Anecdotes  oftt.e  Engli^h 
Language,  seems  at  least  as  probable  a  source,  if  authorities  could  be  vouched  to  BU,>port  it, 

(b)  Ca  Ln.  341  a.    See  2  BL  Com.  107,  note  3,  ed.  15.    Ca  Ln.  300  b. 
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ihe  tithes,  great  and  smaU  (of  which  I  shaU  discourae  as  a  species  <3( 
jDCorporeal  beredhafDerits),  oblations,  «nd  sonoe  iaod.  A  reolory 
xrannot  subsist  without  land ;  but  for  this  purpose  the  church  and 
T  *187  1  ^'^^^^'^y^^  ^^  sufficient;  and  k  is  oojt  necessary^  ia 
L  J  *order  lo  prove  a  rectory,  to  afaow  that  thereis  any  other 

glebe  belonging  to  ]t.(c)  For  the  freehold  of  the  church  aqd  ehurch' 
yard  must  1^  in  some  person,  and  it  cannot  be  in  the  parochial  itibah- 
itants,  who  are  not  (for  this  purpose  certainly)  a  corporatiofi,  and  of 
coarse  not  legally  iquali6ed  to  boM  lands;  it  is  therefore  adjudged  to 
be  hi  the  parson.  He  only  can  grant  liceose  for  burials  v^hin  ihe 
church,  iind  not  the  churehward^M,  nor  even  the  ordinary  him8elf«(<{) 
He  ia  entitled  to  ihe  profits  of  the  churchyard,  and  may  bring  aa 
action  for  entering  it  as  his  cloae,  or  demise  it  to  a  tefiant.(e)  xfae 
canonists  apeak  distinctly  of  raajores  ^cdesise,  as  cathedrals;  and 
minores,  or  parish  churches  and  cbapels.(^f)  k  is  said  the  king  naf  y« 
by  his  patent,  make  a  church  and  its  environs  a  caihedral.(f)  mi 
this  must  be  understood  restrictively,  where  there  is  a  bishop's  se^; 
for  otherwise  there  cannot  be  a  cathedral.(A)  Lyndwood  writes, 
'**  circa  ecdesiammajorem  continebit  caemeteriumquadragiota  passus, 
sed  circa  ecclesiam  minorem  continebit  triginta  passus.  (t)  If  any 
other  distinctions  besides  these  ever  prevailed  in  England,  between 
r  aiSS  1  cathedral  *and  other  churches,  they  were  not,  porhaps, 
L  *  J  very  clearly  settled.  As  to  the  minores  ecclesiae,  I  shall 
further  observe,  that  if  a  place  of  divine  worship  has  the  administra- 
tion of  the  sacraments,  and  sepulture,  it  is  in  law  considered  a  church, 
and  not  a  chapel  to  a  mother  cfanrch.^^)  But,  in  order  efl^tually  to 
exempt  it  from  dependence  on  a  supposed  mother  church,  it  is  mate- 
rial to  inquire  for  how  long  a  period  such  immunities  have  pre- 
vailed.(/)  This  may  be  an  important  controversy  to  the  rector»  of 
whom  I  shall  for  the  present  only  further  r^mark^  that  he  is  intitled  to 
his  tithes,  as  being,  after  induction,  in  complete  possession  of  the  ben- 

(e)  &U  V.  CroM,  1  Salk.  164.  Anon.  3  Sulk.  377.  Com.  Big.  Ecdetitftical  Peiaoiis, 
C.6tt.    Berry  ▼.  Wheeler,!  Sid.  91.  ' 

{d)  Franeis  ▼.  Lej,  Cra  Jao.  3S7. .  Dajjr  v.  Bedkifrfi*!^  }^^%  ^^  ^  3* 

(«)  And  where  there  is  an  appropriation,  the  Ticar  ia  iotitled,  to  the  exdaaioii  4£  th« 
jeotor.  9  Roll.  Ab.  337.  Wtat  ia  aaid.in  the  anonproioQa  caaa,  2  ^how.  Iti4,  that  cburch- 
wardena  have  by  cuatom  a  right  to  tlie  charehyard,  aeeme  to  be  confined  to  Loadoa.  Com. 
Pig.  Cemetery,  A.  3.    See  alao  Billiard  ▼.  Jcfferaon,  Ld.  Raym.  319. 

(/)  Lynd.  Pro?.  9,  notee.    GIbt. Cod.  tit  VIIL  c.  ii  p.  172. 

{g)  See  Barward  ▼.  Fuksher,  W.  Jon.  166.  (A)  S.  C.2  And.  16a 

(t)  Lynd.  Prov.  253,  note  e.  Com.  Dig.  Esfflise,  E.  A  man  was  indicted  on  the  stat  5 
&  6  Edw.  VI.  c  4,  for  striking  in  St.  PanVs  churchyard ;  and  his  defence  wm,  that  being 
«  cathedral  tihureh,  it^was  not  within  the  atatnte :  hot  the  court  overrufed  the  objection. 
Detliick's  ease,  Cro.  JblL  224.  1  Leon.  S4a  The  repeal  of  this  sutute  ia  veiy  properly 
recommended.  Eco.  Rep.  1832,68.  In  a  law  so  highly  penal,  it  may  be  very  maierial 
whetlier  the  dimensions  are  to  be  taken  exactly,  according  to  Lyndwood ;  for  besides  being 
excommunicated,  the  ofienders  are  liable  to  lose  one  of  their  ears ;  and  **  if  they  have  none, 
to  be  marked  in  the  cheek  with  a  hot  iron,  and  the  letter  F  thereon,  whereby  they  roav  be 
kaown  for  fighters  and  fraymakera.**  See  Wilson  v.  Greaves,  1  Burr.  240.  Ex  p^rte  Wil- 
liams,  4  Barn.  &  Cress.  313.  The  statute  sayn,  excommunicate  ipso  facto,  yet  still  there 
must  be  a  sentence  de<5larBtory.  Sonham  ▼.  Trundle,  Cro.  El.  919.  Dy.  275  b.  n^arg. 
Bilson  V.  Chi^man,  Rep.  Temp  Hardw.  190.  Dyer  v.  East,  1  Vent.  146,  is  misreport^ 
on  this  point    See  Rep.  Temp.  Hardw.  193.    1  Burr.  244.    See  also  Anon.  Noy,  171. 

{k)  t  Inst.  363.  Bcld.  Tithes,  c.  ix.  §  4.  Works,  vol.  vii.  p.  1211,  ed.  Wiik.  Attorney. 
General  v.  Brereton,  2  Ves.  427.    2  Roil.  Ab.  340,  P.  pi.  1. 

(0  Ball  V.  Cross,  1  Salk.  165.    See  Atloruey^Genena  v.  Brereton,  2  Ves.  42a 
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efice,  though  admitted  on  a  wrongful  and  illegal  pre8eDtatioD,(m)  or. 
though  wholly  insufficient  and  ilfiterale  ;(n)  for  he  is  a  parson  de 
facto,  and  the  acts  creating  him  so  are  not  mere  nullities.(o) 

2.  The  origin  of  vicarages  is  attributed  to  the  ingenuity  of  the' 
monks,  as  a  means  of  advancing  the  revenues  of  the  corporate  soci- 
ety.* For  when  a  religious  house  were  the  patrons  of  an  advowson, 
ihey  appropriated  to  themselves  the  principal  emoluments,  and  gave 
a  scanty  allowance  to  the  officiating  minister  of  the  church,  it  not 
being  then  necessary  that  he  should  be  provided  for  by  a  stable,  per- 
roanent  endowment.(p)  But  by  the  statutes  16  Rich.  II.  c  6,  and 
4  Hen.  IV.  c.  12,  in  cases  of  appropriationS|(9)  some  secular  person 
(that  *is,  not  a  regular  or  professed  monk),  is  to  be  can-  j-  ^.gg  n 
onically  instituted  and  inducted  vicar,  with  a  competent  l  *  J 
and  durable  endowment.  These  laws  might  have  been  fraudu- 
lently evaded,  had  the  monks  remained  at  liberty  to  constitute  one  of 
their  own  body  vicar ;  and,  therefore,  the  parliament  very  providently 
enacted,  that  it  should  be  a  secular  priest.  The  mode  of  endowment 
is  not  positively  prescribed ;  but  it  has  usually  been  made  by  assigning 
the  small  tithes  for  that  purpose.  Such  endowments  of  vicarages  are 
not  within  the  restrictions  of  the  statutes  of  mortmain  :(r)  they  may 
be  effected  by  the  concurrence  of  the  ordinary,  patron,  and  parson, 
without  the  king's  license  or  assent.  For  though  the  new  vicar 
becomes  a  corporation  sole,  he  becomes  such  by  the  common  law, 
and,  therefore,  does  not  need  a  license  to  take  m  mortmain.  The 
vicarage,  being  thus,  with  the  consent  of  the  proper  parties,  endowed,^ 
becomes  a  distinct  benefice,  m  the  gift  or  patronage  of  the  impropri- 
ator.(5)  For  the  inheritance  of  the  impropriation  regularly  draws 
with  it  the  patronage  to  the  vicarage,  that  is,  of  common  right,  and 

(m)  Holko4v.ShcUe]r,Hob.303.  Costv d  ▼.  Wionte,  Mo.  606.  Cro.EL775.  2  RolL 
Ab.34aL.pL4.6. 

in)  Colt  ▼.  Bp.  Lichfield  and  Oirentrj,  Hob.  149.    2  Roll.  Ab.  348,  pi  7.  \ 

.  (•)  WaU.  c  ziT.  Bat  tlnoe  the  sUt  13  A,  14  Cha.  1  I.e.  4,  ^  13, 14,  if  a  lajrman  ahonld 
hf  frand  be  ioducled  rector,  the  prooeedioff  coaatitotinur  him  topb  would  be  considered  at 
ndllitiea,  and  his  acts  woold  be  lOTalid.  The  cases  cited  above  (note  m,)  to  the  contrary 
were  belore  the  statute.  See  Wats.  Clerffyman^s  Law,  o.  zi?n  >&id  to  be  wriUeu  by  Mr. 
Flaee,  ofGray^s  Inn.    2  Wils.  195.    1  m.  Comm.  392,  note. 

if)  Brittoa  V.  Ward,  2  RoU.  R.  99. 127.  Cro.  Jac.  515.  Com.  Dig.  EcdeaiasUcal  Per. 
■XM,  CIO.    1  Burn,  Eco.  L.  Appropriations,  p.  72. 

iq)  By  these  statutes,  in  appropriations,  proviffion  was  to  be  made  for  the  poor  as  well  at 
the  near.  It  seeins  appropriations,  by  obtaining  the  king's  license,  and  complying  with  the 
crther  requisites,  may  still  be  legally  made  in  favour  of  an  ecclesiasticiil  corporation,  sole  or 
afgregate.  Wats.  c.  xvii.  But  such  an  unreasonable  alienation  of  the  duea  of  the  ofiiciating 
iocombent,  is  not  likely  to  Uke  place.  I  Bl.  Comm.  386,  note  21,  od.  15.  The  two  aUtutes 
relate  ooIt  to  appropriations  subsequent  to  their  date.  Britton  ? .  Ward,  2  Roll.  99.  127. 
Palm.  222.  Therefore,  the  small  as  well  as  great  tithes  may  generally  be  claimed  by  an 
impropriator,  where  there  is  no  trace  of  an  endowed  vicarage.  Reynolds  v.  Green,  2  BuU. 
37.  Cirena  v.  Austen,  Yelv.  86.  Carte  v.  Ball,  3  Atk.  499.  Bat'  he  is,  perhaps,  compel. 
laUe  to  assign  a  portion  of  small  tithes  towards  the  maintenance  of  an  officiating  priest. 
Year.book  31  Hen.  VI.  14  a.  Boosey  v.  Lee,  1  Veni.  247 ;  and  see  Burn,  Eco.  L.  A^  pro. 
priation,  L  vol  i.  75,  76. 

(r)  Grendon  v.  ^  Lincoln.  2  Plowd.  499.  Cope  ▼.  Bedford,  Palm.  427.  2  Roll.  Ab. 
334,  A.  pi.  2.    Wats.  0.  zvii.  p.  194. 

(a)  Brittoo  v.  Ward,  Palm.  222.  Wats,  c  zvU.  p.  194.  If  the  parson  have  the  right  of 
presenUtion,  it  passes  by  a  lease  of  the  rectory.  2  Roll.  Ab.  59.  pi.  4.  Both  parson  and 
vicar  have  a  concurrent  cure  of  souls,  there  not  being,  in  fact,  a  sinecure  rectory.  Brittnn 
V.  Ward,  Cro.  Jac  518.  Clark  v.  Pryn,  1  Sid.  427.    Gibe.  Cod.  tit.  XXX.  c.  xiii.  p.  719.  H. 

I40V£MBER»  1842.— K 
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tvhere  nothing  appears  to  the  contrary;  and  farther,  where  there  ii 
a  rector  and  vicar  in  the  same  church,  the  patronage  of  each  bene- 
fice respect! vely  may  be  in  the  same  or  diflerent  hands. 
r    ^.g^    1     The  vicar,  independently  of  any  endowment,(0  or  of 
t-  J  *prescription(u)  (which  supposes  an  endowment  and  sup* 

plies  its  place),  can  claim  nothing  at  law  against  the  rector.^v)  But 
he  may  oy  prescription  entitle  himself  to  tithes  not  nominally  mcluded 
m  an  endowment,  the  usage  being  admitted  as  a  mode  of  construing 
such  instrument.(u?)  And  if  the  contest  be  between  spiritual  persons, 
It  ought  to  be  tried  before  the  spiritual,  not  the  common  law,  judge.(a:) 
But  it  seems  a  court  of  equity  would  entertain  a  suit,  touching  the 
construction  of  a  vicarial  endowment,  without  any  resiraint.(y) 

As  to  the  augmentation  of  vicarages,  it  is  laid  down,  that  in  alt 
appropriations  a  power  is  reserved  to  the  ordinary,  to  increase  the 
maintenance  of  the  vicar.(z)  It  is  elsewhere  more  cautiously 
asserted,  that  such  authority  may  be  exercised,  either  where  positive 
consent  is  given,  or  only  after  due  notice,  citation,  and  non-appear- 
ance of  the  proper  parties  :(a)  but  there  is  no  intimation  what  allega- 
tions to  the  contrary  may  be  urged  and  prevail.  Bishop  Gibson  first 
considers  it  as  settled,  that  such  power  resides  in  the  ordinary  in 
respect  to  spiritual  impropriators; 'and  then  forcibly  argues  in  favoar 
of  the  same  jurisdiction  as  against  lay  impropriators.(2))  Yet  he  after- 
tvards  admits  that  the  contrary  doctrine  is  peremptorily  delivered  in 
books  of  common  law,  all  impropriate  tithes  (especially  in  the  hands 
of  laymen)  being  lay  fees,  and  exempt  from  spiritual  jurisdiction* 
And  it  is,  I  believe,  the  received  opinion,  that  no  such  compulsory 
r  4^.g.  1  power  of  augmenting  vicarages  'exists  by  Iaw,(c)  in 
I-  -I  respect  either  to  spiritual  or  lay  impropriators. 

I  am  led,  therefore,  to  consider  another  very  diflerent  mode  of 
augmenting  the  poorer  benefices,  proper  here  to  be  commemorated; 

I  mean  that  pious  and  well-judged  act  of  munificence,  called  **  Queen 
Ann's  bounty."(<f)  That  queen*  soon  after  her  accesston,  gave  up 
the  revenue  of  first-fruits  and  tenths  for  the  augmentation  of  amaH 
livings ;  which  trust  is  now  regulated  by  several  acts  of  parliament 
The  principal  standing  rules  of  this  institution  are  in  substance  as  fot 
lows:  That  20QL  be  the  stated  sum  ibr  augmenting  each  cure,  to  be 

(f)  RcTDolds  T.  Graen,  9  Bub.  97.  Drake  v.  Tiyhir,  I  Str.  67.  Sims  v.  Bennet,  1  E4. 
400. 

(tf)  Grene  v.  Anften,  Yd?.  86.    Spring**  case,  Mo.  761.   Bum,  Ecc  L.  Approprialioii% 

II  6.    Twisse  ▼.  Braaennoae  College,  Hard.  398.   

(o)  Cope  V.  Bedford,  Palm.  496.    Gibs.  Cod.  tit.  XXX.  c  xiii.  I.    See  9  Roll.  Ah.  336. 

(10)  Twisse  ▼.  Brasennose  College,  Hard.  399. 

{x)  Adams  ▼.  Huberstone,  9  Roll.  Ab.  310,  pi.  4.     Bediogiield  ▼.  Freake,   tb.  pi.  5.  ' 
Brake  v.  Taylor,  I  Str.  87.    Sanderson  ▼.  Cbgctt,  1  P.  W.  669;  but  see  Hood  v.  Hob- 
den,  Rep.  Temp.  Hardw.  903. 

(y)  Barn,  Ecc.  L.  Appropriation,  II.  9,    Simsv.  Bennet.  1  Ed.  389.  7  Toml.  P.C.99. 

(«)  Hitchcot  V.  Thoroboroagh,  9  Roll.  Ab.  337,  H.  pL  9.  Burn,  Ecc.  L.  Appropria- 
tion, III.  t   (a)  Twisse  ▼.  Brasennose  College,  Hard.  399. 

(6)  Gibs.  Cod.  tit  XXX.  c.  xiv.  note  j,  p.  799. 

(c)  Wallwyn  v.  Auberry,9  Vent.  35.  1  Mod.  958.  9  Mod.  954.  Bom.  Ecc.  L.  Appro- 
priation, III.  vol.  i.  87,  ed.  7.  If  there  remains  any  doabt,it  is  in  the  case  of  an  uppropri- 
priation  in  spiritual  bands,  whieh  did  not  come  to  the  king  by  the  dissolution  uf  the  mon- 
tisteries.  Hitchcot  v.  Thomborough,  9  RoU.  Ab.  337,  H.  pT.  9.  Luttou  v.  King,  3  Salk.376. 

id)  Stat  9^3  Ann.  ell. 
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MveMdd  io  a  tended  parchase,  or  placed  out  at  ioterest  in  the  funds; 
*tbatt  geoerally*  the  smail^t  livings  be  first  augmented ;  but  that  the 
aforesaid  sum  may  be  applied  in  augmentation  of  any  living  under 
the  yearly  vakie  of  45/.,  in  case  any  benefactor  will  give  that  or  a 
greater  sum  for  that  purpose ;  that^  where  several  benefactors  offer, 
the  go^remors  shall  comply  with  those  that  offer  most,  and  where  the 
btoefiactions  ofered  are  equaU  they  shall  give  the  preference  to  the 
poorer  living,(e) 

Vicarages  may  be  dissolved  or  reunited  to  the  parsonage,  either  by 
eiprese  act^or  bf  implication  of  law.  1.  If  the  impropriation  is  in  lay 
kanda,  cbe  vicarage  cannot  be  dissolved ;  for  4hat  would  be  to  destroy 
thecuret(/)  But  if  a  vicarage  is  to  be  dissolved  for  the  purpose  of 
keia^  re*uttited  to  the  parsonage  preeentative,  so  as  to  form  one  eccle* 
siastical  benefice,  this  may  be  done  by  the  ordinary,  patron,  and  par** 
son*  either  during  «an  avoidance  of  the  ricarage,  or  to  r  ^^g^  1 
lalee  pisice  after  the  then  tncumbency,(;)  and  it  may  be  I-  ^ 

efected  without  the  king's  license^  As  to  dissolving  vicarages  for  the 
baneik  of  a  spiritual  corporation  aggregate,  being  the  impropriators 
thereof^  this  required  a  soggeetaoo  of  their  being  poor,  and  wanting 
9ueh  ra8titutioik(A)  I  iiave  met  however  with  two  instances  of  this 
being  aUowed  ;(t)  in  both,  the  impropriation  waa  prior  to  the  statutet 
4>f  Kiehard  IL  and  Henry  IV.,  and  therefore  exempt  from  those  pro^ 
visieBex  the  latter  determination  seems  clearly  founded  on  that  prin* 
piple.  If  auch  kind  of  diasoiution  could  now  by  any  means  be  completedt 
11  wwM  certainly  require  tbe  king's ieoiic4irrence,aa  he  would  thereby 
loee  the  posaibility  of  lapse.(  j)  But  it  oppugns  the  expressions  and 
ipirU  of  the  statute  of  Henry  IV.,(i)  by  which  a  perpetual  vicar  is  to 
he  constituted. .  And  such  proceeding  it  so  remote  from  probability, 
mid  liable  tos6  nsaay  obstacles,  that  these  few  notices  concerning  it 
father  i^poar  aa  a  reaaarchinto  j«ridicialantiqiiities,than  an  exposition 
of  the  present  laws. 

<•  Vicarages  are  virtually  dissolved,  or  re-imited  to  the  parsonage 
(and  the  latter  becomes  disappropriated,  or  there  remains  but  one 
ecclesiastical  benefice,)  where  the  parson  apnropriate,  wbo  is  patron 
of  the  vicarage,  with  the  concurrence  of  the  ordinary,  presents  the  vicar 
tp  the  parsonage^  or  where  he  preaents  to  the  vioarage  by  the  name  of 

(«)  Barn,  Ecc  L.  Firrt  FraUi  and  TenUn,  IV.  fol  ii.  |i.  987,  ed.  7,    1  Bl.  Comoi.  386, 
aoU»  5,  ed.  15.    HodgMD  OA  Qumo  Aiui*s  Bouotj.    AagmaoUiiMis  v  alfo  facUitAted  bv 
•UL  29  Cha.  It.  c.  tf,  the  provkkmi  of  which  ad  ara  made  appltoable  to  all  oaaea  bjr  atat  1. 
&2WilUIV.c45. 
,  (J)  Rtrtfw.  BaocU,  Cro.  Jac.  518,  cit    9  Roll  R.  100,  cit.    17  Vw.  AU  304.  pi.  & 

(^  BrUruQT.  Ward,  Cro,Jao.  518.    Gibe.  Cod.  Ut  XXX.  c  xiU.    Wata.  c  xvii.  p.  196i 

(A)  ^See  the  prooeadiofa,  SuURkd**  eaae.  La/.  U,  15. 

{i)  Bnttoa  v.  Ward,  Cro.  Jac 515.  2  Roll  R.  97. 127 ;  and  Staflbrd'a  aaaa,aiip.  oit  In 
Tdrry  ▼.  BAncks,  Cro.  Jac.  518,  cit  9  Roll.  R.  100,  cit  tbia  waa  allowed,  tbo^f  b  iba  io 


^riation  waa  sobeeqaent  to  the  atatutas  cited  in  the  text  But  tbia  ia  oontrarjr  Io  the  opiQ« 
km  of  two  jnaticae  lo  Britton  v.  Ward,  2  RoH.  R.  197. 

U)  Brkton  v.  Ward,  Cro.  Jac  518.    Aaetan*a  oaaa,  lU  cit 

(k)  It  ia  ajid  that  tlie  petkioa  and  anawars  from  wbiob  tbia  atatuto  waa  drawn,  ware. 
Ceoeral,  that  thera  sboold  be  no  diMolation  of  vicaragM.  Ward  ▼.  BriitMi,  Palm.  999.  Sea 
Kot  Pari  vol  iiL  499, 500.    Thia  act  is  a  oonfirmatioo  of  aUt  15  Rich.  II.  c  6;  for  the 


£«OTinf  of  which  the  oommona  were  tarjraarneat.    Giba.Cod.  titX^^c.  xiiL  p.  716.    3 

Rot  ParL  9^1,  pi.  39 :  and  the  year  aOer  enaoUof  the  atatote  of  Hen.  IV.  tbay  poUtmad 

""    '       ^  '        ^  ~  "  ~  ^"  ..      .    ..^    paroahial 
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to  have  it  enlariped.  Ward  v.  Britlon,  9  Roll  R.  99,  ao  attached  were  thay  to  the  paroabiaL 
der0  io  oppoaitioo  to  the  avarioeof  tba  loooka;  but  tba  applicalioa  (ailed. 
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r  •lOS  1  *P^"^**>g^»(0  which  shows  that  the  English  laws  anxious- 
^  ^  ]y  catch  at  opportunities  of  restoring  ecclesiastical  does 

to  the  officiating  incumbent.(m) 

The  mode  of  a  clergyman's  acquiring  complete  possession  of  a  rec- 
tory or  vicarage  is  by  presentation,  institution,  and  induction,  the 
ceremonies  whereof  are  not  necessary  to  be  here  described.  Where 
the  bishop  is  patron  as  well  as  diocesan,  as  he  cannot  properly  be  said 
to  present  to  himself  a  person  to  be  instituted,  the  two  acts  are 
included  in  one,  called  *'  collation/' 

Dr.  Burn  has  given  us  an  account  of  the  just  and  allowed  cause* 
for  which  a  bishop  may  legally  reject  a  clergyman,  presented  to  him 
for  institution.(«)  To  this  detail  we  must  now  add,  it  seems,  since  a 
late  determination  in  the  House  of  Lords»(o)  as  another  sufficient 
cause  of  rejection,  and  having  entered  into  a  bond  to  the  patron,  con* 
ditioned  to  resign  at  his  request,  which  is  called  a  general  resigoatioii 
bond;(/>)  and,  according  to  that  adjudication,  is  prohibited  by  the 
statute  against  simoniacal  contracts* (o) 

Both  ancient  canons  and  acts  of  parliament  provide  a^iast  the  non- 
residence  of  beneficed  clergymen,  and  asainst  pluralities.  1.  The 
pecuniary  forfeitures  incurr^  by  non-residence,  by  the  stat«  57  Q^o. 
III.  c.  99,  repealing  sUt  21  Hen.  VIII.  c  18,  may  be  sued  for  by  a 
common  informer,  and  will  accrue  to  his  own  benefit.  It  is  noexcuset* 
that  the  incumbent  resided  within  the  parish,  if  it  was  not  in  the  par* 
r  •194  1  ^'^^S^  4ouse.(r)  And  if  there  is  no  parsonage  house, 
'-  -I  that  afibrda  no  indemnity  for  residing  out  of  the  parish.(f) 

A  further  consequence  of  non-residence  by  a  rector  for  eighty  day* 
in  one  year,  is,  that  by  another  8tatute(0  it  renders  utterly  void  a 
lease  made  by  him,  and  unavailable  even  against  a- stranger,  and 
wroQ^oer  :{u)  and  such  lease  is  vacated  by  non-residence,  tboogh 
the  living  is  under  8equeatrtion.(o)     It  must  be  added,  that  the 

(/)  S  Ron.  Ab.  d3a  pL  10. 13.  WilkiDion  ▼.  Riohar4Mn,  I  Keb.  906.  Watt.  e.  ml  p.  197. 

(m)  8o  where  an  impropriator  devised  an  impropriation  to  A.  B.  and  all  that  thoold  aerre 
the  core  after  him,  the  lord  ehanoellor  decreed  that  Um  heir  of  the  devisor  sho«ld  stand  seis- 
ed ofthe  tithes  in  trust  for  Uie  core.    Anoikd  Vent.  94S. 

^  (n)  Bom,  Eccl.  L.  Benefice,  111.  See  Albany  r.  Bp.  St.  Asaph,  Cro.  EL  119.  Res  v.  M.. 
Stofford,3T.R.648. 

(0)  JMshop  of  London  ▼«Ffytehe,CfHininf ham's  SbMNiy,  59.  lEBSt,487.  Boni,Ece. 
L.  voL  iii.  356,  ed.  7.    3  ByUiew.  Prec  375. 

(p)  And  a  special  bond  of  resi|rnation,  conditioned  to  resign  in  favour  of  a  particniar  per* 
son,  is  also  simoniacal,  unless  it  comes  within  the  exceptions  of  the  sUtutes  7  lb  8  Geo.  IV« 
o.95,9  6eo.IV.e.94.  Fletcher  v.  L.  Sondes,  3  Bing.  501 ;  and  would,  therefitre,  be  equal- 
Ijr  a  cense  of  refhsal. 

(9)  31  EUi.c6;aiidsee7db8GeaIV.c.95.  96eo.IV.c94. 

(r)  Law  V.  Ibbctson,  5  Borr.  37i2.  For  a  soceessfol  exci»e,  see  Soammell  ▼.  WiBet,  3 
Esp.S9. 

(•)  Wilkineon  t.  Allot,  Cowp.  499 ;  bnt  see  Wjnne  v.  Smithies,  1  Marsh.  547.  6  Tba. 
198,  where  Law  v.  Ibbetson,5  Borr.  9792,  is  said  to  have  been  overmled  bv  Wilkinson  t. 
AUet    Aodsee  fer  the  present  meaning  of  the  word  residence,  slat  57  Geo.  Ill,  c  99,  J4  6, 

*  (t)  SUt  13  Elii.  c  90,  repealed  bjr  43  Geo.  III.  c  84,  which  is  atso  repealed  bj  57  Gen. 
IIL  c  99,  bj  which  the  stat  13  EKs.  e.  SO,  would  be  revived,  but  that  the  stat  57  Geo.  Ill- 
c  99,  expresslj  repeals  tht  statute  of  filiz.  as  lo  leases  &(  benefices  and  litinjrt,  leaving  it 
in  full  force  as  to  other  eharges.  Doe  d.  Gates  v.  Somenrille,  6  Bam.  d&  0. 126.  8hawf< 
Fritchard,  19  Bam.  &  Cr.  94t. 

(M)  Doe  d.  Crisp  v.  Barber,  9  T.  R.  749.  But  such  leases  are  not  now  avoided  by  non- 
residence.  See  the  hat  note,  and  57  Geo.  III.  c  99,  §  99.  On  the  validity  ofleasea  under 
the  slat  of  Elii.  see  aiioOraham  v.  Peat,  1  Bast,  944.  Frogmorton  d.  Fleming  v.  Scott,  9 
£ast,467.  .  (e)  Doe d. Rogers ▼. Mean, Cowp.  199.    L(^ 609. 
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Hiiotas  aoiareifi^  residence  do  not  supersede  or  aflect  the  or^ 
4iiMrjr'8  jur»diction,  who  may  still,  io  pursuance  of  the  canon 
kw,  enforce  the  residence  of  incumbents  by  ecclesiastical  ccn« 
sores,  and  even  by  deprivation.(ti;)  This,  indeed,  is  made  a 
jittesltoo,  and.  disputed  by  some,  who  insist,  that  in  animadvert- 
lag  on  Donnresideoce,  the  act  of  parliament  only,  and  no  other 
Qoorae,  ought  to  be  |jursued ;  but  Dr.  Burn  judiciously  mainuins  the 
eontrary  opinion  ;{x)  and  it  would  be  very  strange  that  the  juris* 
diclioQ  of  the  ordinary  (the  constitutional  establishment  of  the  church) 
■fceild,  io  Ihb  important  point,  be  supposed,  without  express  words,  to 
be  overthrown.  Kectors  are  bound  to  residence  by  the  ancient  canoa 
law,  fdly  received  as  to  this  particular  in  England  ;(y)  r  «|g^  -i 
'Hmi  the  doubt  was^  whetlier  the  vicars  were  included  in  ^  ' 

these  provisiDDSL  Therefore,  after  other  expedients  had  failed,  by  a 
l^attne  oonstiiulion  of  this  realm,  vicars  are  to  be  sworn  to  resider 
\  they  oblmin  a  dispeasation.(z)    But  rectors,  though  not  sworn. 


are  tyider  the  like  obligation  of  residence,  and  equally  subject  both  to 
thm  eoercton  of  the  statute,  and  to  the  authority  of  the  ordinary. 

&  In  respect  to  pluralities,  I  shall  observe,  that,  by  the  statute  of 
Howry  Villi,  above  cited,(a)  it  is  enacted,  that  if  any  jperson,  having 
<me  benefioe  with  core  of  souls,  of  the  yearly  value  of  eight  pounds, 
or  above  (that  is,  according  to  the  valuation  in  the  king's  books  of 
firstpfmita  and  temhs,)(fr)  accept  another  beae6ce  with  cure  of  souls^ 
and  be  instttuted  and  inducted  in  possession  of  the  same,  without  hav- 
img  ofhatned  a  suffieient  dispensation,  the  former  benefice  is  immedi- 
alelf  void,  not  in  law  only,  but  in  fact  also ;  so  that  the  patron  thereof 
withettt  thedeby  or  trouble 'o(  any  formal  process,  may  present  to  it 
de.oove^c)  bui  it  seems,  the  bishop  cannot  collate  to  it  by  lapse, 
witiMMt  ffivingnotiee  to  the  patroo.(d)  The  granting  of  dispensations 
'  10  BtU  amtrary :  certain  qualifications  are,  by  the  statute  last  refer- 
red  to,  necessary  to  receive  them ;  and  it  seems,  if  they  are  framed 
for  hcridbg  three  incompatible  benefices  with  core  of  souls,  they  shall 
not  be  mviulable  for  the  purpoee  of  holding  only  two  of  them  ;{e)  the 
•cope  of  soch  instruments  beins  illegal,  they  are  absolute  nullities* 
Bat  as  to  disoities  and  prebenas,  and  benefices  without  cure,  the 
reatrietion  is  by  canon  law  and  not  by  statute :  of  these  a  man  may 
bold  any  numl>er,  of  any  value,  by  dispensation  ^although  r  ^.q^  ^ 
pot  qualified  for  that  purpose  by  any  of  the  requisites  ^  ^  . 

Dientiooed  in  the  act  of  parUament(/)    Any  number  of  benefices,* 

.  Iv)  Gito.Oad. tit  XXXVI.  cLpb  887,  note  f.  Tbtpoverortheordiaarj  UroMrvedby 
57<S«allI.A99,(83,andtiigiiieotMt    Ib.§  3l,«t  piMiin. 

(X)  Burn  Ecc.  L.  Rfltidenee,  toI.  iii.  303.  308,  e4.  7.  The  jodioatvira  of  the  ordiiMrjr,  m 
%fiMW<ioai«iiimiai,U]tUleupdenloodorprMl^  uid  tmcMooooftlie  poniltofeocle* 
■iaitiful  Uw  likely  ta  oodtrgo  a  re?i«ion.    Eoc.  R»p.  1833, 5^.  57. 

(y)  Bwo,  £ea  JL  Rondwea,  vol.  iu.  317,  ad.  7.  StUliogflatt**  EaclaMagtieil  CMat,  p.  916» 
•d.I60a 

{4)TlikMahb«tbeeiiibrogit«d.    43Geo.m.t.a4,i37.    57 Goo.  III. c.«9, «  34 

(c)  SI  Heo.  Vllt.  e.  13,§9,BtiU  ia  fiirce. 

(6)  Dcalce  v.  Hill,  Cm.  Gar.  45G.  cU.  T.  Joik  19  ett.  Waif,  c  ii.  pw  6.  Gibs.  Cod.  tit. 
XXXVae.i.pw906. 

(c)  Wttfl.  e.  ii.  p.  6. 

yl)  Wottaritaii  V.  Bishop  of  Linaob,  t  Wile.  901. 3  Dwrr.  1504.    1  Blaek.  490. 

(e)  CoItv-BisbopoTLlichfieUI,  ilob.  158.    SceRez  v.  BidioporCbiciioiler,  Noy,149. 

(/)S0eLjiid.Ffo¥.13^    SUt  57  Geo.  UI.  c  99,  M  15. 7^ 
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also,  with  cure  of  souls,  may  be  holden,  all  of  them,  or  atl  exc»t  the 
last,  being  under  the  value  of  eight  pounds  in  the  king's  booK8.(^) 
But  by  the  forty-first  canon  of  those  made  in  the  year  1603,(*)  the 
person  obtaining  a  dispensation  of  this  kind  ought  to  bea  master  of  arts  of 
one  of  the  universities,(t)  and  the  benefices  must  be  within  the  dis- 
tance of  thirty  miles  from  each  other.  By  the  statute  against  simo- 
niacal  contracts,  the  corrupt  presentation  to  benefices,  and  also  the 
corrupt  resignation  or  exchange  of  them,  are  guarded  against  by  for- 
feitures and  disabilities.(^')  Whether  a  bishop  is  compellable,  and  by 
what  means,  to  accept  of  an  incumbent's  resignation,  are  questioqs 
unsettled  and  difficult  to  determine.(Ar) 

3.  The  next  sort  of  benefices  I  shall  mention,  are  called  "  dona- 
tives," which  may  be  such  rectories  or  vicarages,  churches  or  cbap- 
els,  prebends  or  chantries,  as  are  allowed  to  be  filled  by  the  free  gtft 
and  collation  of  the  patron,  without  institution  or  induction  by  any 
other  authority.(/)  Such  donatives  are  exempt  from  the  jurisdiotion 
of  the  ordinary,(m)  and  are  subject  to  the  visitation  of  the  patron,  by 
commissioners  to  be  appointed  by  him  ;  and  he,  not  the  bishop,  may 
accept  of  any  such  incumbent's  resignation.  The  right  oriaioated 
r    ^107    1  having  erected  and  founded  the  churches,  cnapei8» 

"-  •■  •and  other  preferments  which  were  thus  donative.    But 

institution  to  ecclesiastical  benefices  by  mere  laymen,  gave  great 
ofience  to  the  pope,  and  those  who  were  most  attached  4o  his  sofe- 
reignty.  A  constitution,  therefore,  of  the  provincial  council  of  Lam- 
berth,  holden  under  Boniface,  archbishop  of  Canterbury,  about  the 
year  1260,  is  levelled  against  this  practice,and  is  enforced  by  the  ter- 
rors of  excommunication.(ii)  But  thQ  exercise  of  these  rights  has 
never  been  overthrown;  and  if  the  ordinary  assumes  vistCaHHial 

1)0  wer  over  a  donative,  he  is  liable  to  be  restrained  by  the  writ  of  pro- 
libitionv(o)  But  the  King's  Bench  will  allow  the  ecclesiastical  judge 
to  censure  the  incumbent  of  a  donative  for  heresy  and  spiritual  ofitn- 
ces,  though  not  to  proceed  to  deprivation  :(p)  for  he  is  personally 
liable  as  a  member  of  the  ecclesiastical  boay,  though  exempt  as  to 
matters  relating  to  his  church,  so  as  not  to  be  deprired  by  the  ordinary. 
And  though  the  benefice  is  exempt  from  the  visitation  of  the  ordi* 
nary,  as  ti>  the  reffulation  of  seats  in  the  place  of  worship,  or  the  like, 
tiie  patron  himself  is  not  entirely  so :  for  he  may  be  compelled  to  col- 

ig)  See  Watf.  c  iL  pp.  8, 9,  tO.  A  perpetoat  coracjr  Oof.  198,)  it  tantiitablo  wkboat  any 
dUMr  bentt6oo.    W«ldiin  ▼.  Green,  9  B^m,  £cc  Law,  S5,  note  m.  ed.  7. 

(A)  GilM.  Cod.  tit  XXXVll.  c  i.  p.  910. 

(t)  The  words  are,  «*oiie  of  Uie  onifcriStMa  of  this  roafan,**  nManinf  England,  flee 
JoDM  T.  Smart,  1  T.  R.  48,  49.    1  BlComm.  381,  n.  13,  ed.  15. 

ij)  But  31  eibLc.  5,  §  5.  See  Barn,  Eeo.  L.  Simony,  II.  vol*  Hi.  349. 

{k)  Rookifif  ham  ▼.  Oriffiih,  Bae.  Ab.  Simony,  R  vol.  iv.  470,  ed.  1.  Gray  ▼.  Heakett, 
Burn,  Boc.  L.  Resignation.  Tbe  question  was  put  to  the  judges  in  Bishop  of  London  ▼. 
Fiy  tobe,  ConninghamNi  Simony,  59 ;  but  as  it  was  not  argued  at  the  bar,  the?  declined  giving 
any  opinion  on  that  point,  except  Mr.  Baron  Perrvn,  Conn.  84,  who  tbonght  the  ordhnrr 
onuipelUhle  to  accept  a  resignation,  or  ahow  good  cause  to  tbe  contrary,  fciee  abo  Cribs.  Cod. 
tiu  XXXI V.  e. IL  pp.  829, 893.    1  Bl.  Comm.  393,  note  39,  ed.  15. 

(/)  Co.  Ln.  344  a.    F«irohild  v.  Gayre,  Mo.  765.  Cro.  Jac«  6l    Degge,  part  i.  c  13. 

(m)  B^  Stat  57  Geo.  II L  0.99,  s.  79,  the  ordinary  may  compel  reaidenoe  on  donatifes  by 
the  means  provided  by  the  act 

(a)  Omiit  Provinc.  ad  fin.    Lynd.  Prof.  17.    See  Gibe.  Cod.  tit  XXXIV.  pL  10,  p.  819. 

(d)  Anon.  1  Mod.  90 ;  and  see  Degge,  part  i.  o.  13,  sob  fin.  3  Inst  199. 

( p)  ColelaU  r.  Newoomb,  9  Ld.  Ray m.  1^205 ;  and  see  CastU  ? .  Richardson,  9  Str.  715.  1 
Bariuird,  5. 
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kte  some  clerk  to  such  donative  advowson,  that  there  maj  not  be  a 
defect  of  divine  worship.(^)  But  donatives  are  not  subject  to  lapse, 
iioless  it  is  so  provided  ana  ordained  in  the  foundation  ol  them  ;(r)  or 
they  have  been,  with  the  patron's  consent,  augmented  by  Queen  Ann^a 
bounty ;  in  which  case  they  are  reduced  under  the  visitation  and 
jurisdiction  of  the  ordinary.(5)  Indeed,  Sir  j^ward  (Toke  asserts, 
that  if  the  patron,  in  any  one  instance,  presents  his  clerk  to  the  bishop 
for  institution  to  such  kind  of  preferment,  it  beaomes  ever  after  pre^ 
sentable,  and  no  longer  a  donative,  and  lapse  will  occur  r  ^^g^  -i 
*asiQ  other  benefices ;(()  but  this  seems  contradicted  hy^  ^ 

later  autbority.(ti)  Donatives,  if  they  have  cure  of  souls,  are  within 
the  restrakil  of  the  statute  before  referred  to  concerning  8inM>ny,(i^) 
and  tiiat  concerning  pluralities  :(tr)  that  is,  if  a  man,  having  a  donative 
above  the  value  of  eight  pounds  in  the  king's  books,  is  instituted  and 
inducted  isto  a  living  witnout  a  dispensation,  the  former  seems  void ; 
but  if  the  donative  is  the  second  preferment  taken,  the  living  would 
not  be  void  within  the  words  *'  instituted  and  inducted,^  contained  in 
the  autule,  and  which  are  not  applicable  to  donatives.  Although 
there  is  no  induction  to  donatives  as  to  common  livings  (which  is 
aoalagoQa  to  livery  of  seisin  in  landed  estates,)  yet  these  preferments, 
like  rectories  and  vicarages,  entitle  the  possessors  of  them  to  vote  for 
knighta  of  the  shire.  But  if  a  man  hath  a  donative  prebend  in  a  cath- 
edral in  one  county,  endowed  by  lands  in  another  county,  it  might  be 
a  question  in  which  of  the  two  shires  his  right  of  voting  should  subsist. 

4.  There  is  another  sort  of  ecclesiastical  benefices,  called  **  per^ 
petoal  curacies,"  which  seem  to  have  been  introduced  originally 
without  much  regard  to  notions  of  just  propriety  or  of  law.(x)  It 
seeam  settled,  that  a  place  o(  divine  worship,  having  parochial  rights, 
at  particularly  those  of  baptism  and  sepulture,  is  a  perpetual  curacy, 
of  which  the  incumbent  is  not  removable  at  pleasure  by  the  rector  or 
vicar  of  any  supposed  mother  church.(y) 

5*  As  to  temporary  curates,  the  substitutes  of  beneficed  incunibents, 
it  will  be  easily  foreseen  that  there  *are  but  few  legal  p  ^^^  -« 
observations  to  be  made.    Both  perpetual  and  temporary  ^  * 

(9)  Fairehild  ▼.  Gayer,  Yelv.  61.  S.  C.  I  RoD.  R.  453,  oSt ;  where  it  it  aaid  that  the  ordi- 
aary  m^  atyiaeHr. 

(r)'  Cow  Ln.  344  a.    Degr^  part  L  c  13. 

(f)  Slat  1  Geo.  I. at.  it, c.  lU,  a.  14, 15.    SeaReEX  ▼.  Diahop ofCbwIar,  I  T.R.404. 

(0  Co.  Lo.  344  a.    Fairohild  ▼.  Gayre,  Cro.  Jae.  63. 

(«)  Lad  ▼.  Widdowi,  S  Saik.  541. 

(o)  Bawderoek  t.  Bfuckellar,  Cro.  Car.  331.    3  Lot.  83,  eit.  CoiiB.  App.  188. 

{w)  Degge,  part  L  c.  13,  ad  fin. 

(x)  Born.  Eoc  L.  Coratea,  voi  ill  55,  ed.  7,  aad  Serj.  If  ilPa  note,  lb.  Giba.  Cod.  tit 
XXXIV.  e.  X.  p.  619,  III.  When  the  appoiDtmeot  of  a  perpetual  eurata  k  in  the  inhabit 
tanta,  any  agreement  reapectinff  titbea  or  other  eooieaiaatical  eroolumenta  by  a  candidate, 
with  them  bekire  preaenUtioiitla  aimoniacal.  Rex  v.  fiiahop  of  Oxford,  7  Eaat,  600.  3. 
Smith,  570. 

(y)  AUorneyXSoneral  ▼.  Brerelon,  3  Vea.  495.  9  Dick.  783.  Feme  t.  0Idfield»2  Ch.  C. 
19.  MaUer  ▼.  0*KeUy,  Rolla,  Jone  30, 1828 ;  and  aee  Birch  r.  Wood,  9  Salk.  506.  Paw. 
fey  ▼.  Wiaeman,  3  Keb.  614.  Price  ▼.  Pratt,  Bnnb.  373,  contra.  Martyn  v.  Uiod,  Cuwp. 
440,  andihe  obaer?atiooa  of  Serj.  Hill,  S  Bum,  Ecc  L.  55,  56,  nn.,  aeem  alao  Vot  diacoun* 
tenance  the  difference  between  perpetual  and  other  eoraciea.  llie  grant  of  a  perpetual 
curate**  lieonae  ia  during  ploaaare,  ^  ad  noatrum  tantnmmodo  plaoitum  doraturam.**  Giba. 
Cod.  1517.  But  they  are  generally  conaidered  aa  benefioea,  and  aabjected,  aa  auch,  to  the 
piuvtaiooa  of  aUt  57  Geo.  1X1.  c.  U9.    See  a.  72. 
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curates  ought  to  he  licensed  to  preach  by  the  diocei ati ;(«)  for  it  ii 
enjoined  not  only  by  the  thirty-sixth  canon  of  those  made  in  the  year 
1608,  but  by  the  ecclesiastical  law  of  England  prior  to  tltat  Ume;(a) 
and  a  mandamus  will  lie  to  the  bishop  to  grant  such  license,  if  it  be 
refused  without  just  reason.(6)  But  it  is  in  the  discretion  of  the  King*s 
Bench  to  grant  or  refuse  such  mandamus ;  and  that  court  will  reject 
the  application,  where  there  are  two  claimants  of  the  same  perpetual 
curacy,  because  each  Jias  a  uother  specific  remedy  by  quare  imp^it.(c) 
In  the  case  also  of  a  donative,  the  grantee  is  in  full  possession  by  the 
nomination)  and  thera  seems  no  need  or  use  of  a  maikdamus  for  a 
license  to  preach,  either  to  authorise  the  spiritual  fuoetions,  or  to 
eoaUe  him  to  take  the  pro&tB.{d)  It  may  here  be  addad^  in  regard 
to  temporary  curates,  that,  in  order  to  recover  the  sum  specifically 
agreed  upon,  or  some  other  just  and  proportionate  compeosation  for 
the  exercise  of  their  sacred  functions*  they  may  maintain,  against  the 
rectors  or  vicars  who  employ  them,  an  action  of  aafunfipsit;(e)  of 
which  I  shall  treat  at  large  hereafter ;  and  of  which  it  may  at  pre*, 
aent  be  sufficient  to  observe,  that  it  is  an  easy  and  compeodiCMisinatbod 
of  recovering  their  demands. 

F  *200  1  *^y  thirty-third  canon  of  those  made  in  Ihe  year 
^  J  1608,  bishops  are  bound  to  maintain,  or  promote  to  soom 

preferment,  such  persons  as  they  shall  ordain,  not  having  a  suflfteieot 
title;  that  is«  not  being  provide  with  some  ecclesistkaT benefice  or 
Curacy,  nor  being  masters  of  arts  of  five  years'  standing,  nor  fellows ' 
of  some  college,  or  the  like.(/)  In  case  of  a  bishop's  reniskig  to  conv- 
ply  with  this  iojuoctipiv  the  archbishop,  assisted  by  Aootlier  bishop^; 
may  even  suspend  the  prelate  so  refusmg  from  bis  power  of  ordina- 
tion for  one  yean  It  has  been  determined  that  if  a  roetor  gi^rot  w 
t^le;  that  is,  signifies  in  writing  to  the  bishop  the  appotntmeni  8» 
curate  of  the  person  to  be  ordained  at  a  certain  salary,  until  he  shatt< . 
be  otherwise  provided  of  some  ecclesiastical  preferment;  such  raetor 
^anoot  remote  such  curate  at  pleasure,(g)  and  without  jost  cause ; 
and  the  latter  may  maintain  an  action  of  assumpsit  for  the  arrears  of 
his  stipend^A)  « 

6.  Lastly,  there  are,  besides,  in  some  parishes,  officiating  ministers, 
called  *'  lecturers,"(t)  and  otherj  called  '« clerks  in  orders^''  some  of 
whom  celebrate  divine  service  in  parish  churches,  soom  at  obapelft 

(40Oibt.Cta.:UtXVr.e.H.^9ML    fWdt  v.  MilbKiik,  1  T.  R.  4m,Ti. 

(c)  8ee  Ljod.  Pro?.  988, 989. 

{b)  Cole&U  ▼.  NewDomb,  9  Ld.  RariD.  1206.  Rex  v.  Blooer,  9  Barr.  1dl5 ;  but  loe  R^ 
Y.  Bitbop  oTLoimImi,  IS  EtM,4<9.    K«kT.-Abp.€atiterbary,  ]5EtBt,117. 

(e)  Powell  T.  Milbank,  1  T.  R.  401 .  Rez  ▼.  Bp.  Cheflier,  lb.  3H6.  404.  Rer  v.  M.  Staf. 
l»rS,) T.  R.  646.  (tf)  R«x  t.  Bisli6p  oTChetfter,  1  T. R.  403. 

4«)  8ee  PierfMi  v.  AtkiiMon,  1  JFVeeni.  70.    llie  stat  57  Geo.  111.  c.  99,  m.  t6. 53-58, 
cmfwwieft  Um  Wthop  to  Miifii  salarief  to  eamtei  in  proportion  to  the  Tahie  and  population 
of  tJM  litylf .    Bot  tiM'Mt  4o00  not  enable  a  biiliop  to  compel,  by  monition,  payment  of  tho 
•alary  of  the  curate  of  a  resident  incumbent.    Rex  ▼.  Bishop  of  Peterboroofh,  3  Barn.  &'' 
CrBiB.47. 

(/9  Bum,  EecL.  OrdinaUon,  IV.  toI.  iii.  30,  ed.  7.  Gibs.  God.  tit  VI.  c.  ili.  Sec  Ljnd. 
Coii8tOUi.p.l7. 

(g)  Licensed  oarates  under  stat.  57  Geo.  IIL  e.  99,  ss.  69, 70,  are  not  removable  at  plea- 
sure  by  the  raetor*  | 

(A)  Martyn  ?.  Hind,  Cowp.  437.  I  Doog^.  143.  But  t>ie  obli^tion  ceases  on  the  rector*! 
qpuatufi  Uie  livin|r.    s.  c,  1  Doug.  147 ;  and  see  Burn,  Ecc  L.  vol.  U.  74,  note  a.  ed.  7. 

(i)  Burn,  Ecc  L.  Lecturer,  vol  ii.  3i)6,  ed.  7. 
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uneDdowed,  and  which  do  not,  therefore^  Tall  under  the  description  of 
donatives.  Of  these  I  shall  observe,  that  if  they  have  fixed  salaries, 
not  depending  on  voluntary  contributions,  it  seems  they  may  be 
admittCMl  or  restored  to  their  stations,  when  wrongfully  kept  out,  by  a 
writ  of  mandamus  grantable  by  the  court  of  King's  r  ^^qi  -i 
Bench,(^')  *like  persons  claiming  a  civil  office.    As  to  the  I-  J 

officiating  ministers  of  unendowed  chapels,  it  is  clear  they  are  liable  to 
be  cited  into  the  ecclesiastical  court  to  take  out  the  bishop's  license  to 
preach:  for,  on  an  application  for  a  prohibition  to  stay  such  proceed- 
ings of  the  spiritual  judffe,  the  motion  was  refused,  the  place  appearing 
to  be  an  unendowed  chapel,  and  not  a  donative.(Ar) 

The  rights  and  privileges  by  which  our  laws  have  distinguished  the 
ecclesiastical  order,  are,  among  others,  exemptions  from  military 
services,  from  attending  juridical  business,  and  from  any  spch  arrests 
in  civil  suits  as^  might  interfere  with  their  celebration  of  divine  wor« 
ship.(/)  The  laying  of  violent  hands  on  clergymen,  subjects  the 
oflfonder,  as  Sir  William  Blackstone  observes,(i7t)  to  three  kinds  of 

{>ro8eci]tioii  for  the  same  misdemeanor.  Although  thev  are  exempted 
irom  the  necessity  of  serving  many,  if  not  all,  temporal  employments ; 
still  they  are  capable  of  such  employments,  as  to  be  justices  of  the 
peace.  Thus,  when  the  lords  and  commons  petitioned,  in  the  fortv*^ 
fifth  year  of  Edward  IlL,  that  all  the  great  offices  of  state  should  be 
filled  by  laymen  onl^,(n)  the  king's  answer  was,  that  ^  he  would  act 
as  should  seem  to  hiro>  best  by  the  advice  of  his  council ;"  which  was 
a  mild  non-compliance  with  the  request  of  passing  such  a  law.  But 
clergymen  are  restricted  from  exercising  functions  attended  with  less 
dignity,  and  with  no  power  or  jurisdiction,  as  traffic,  and  taking  lands 
to  fami.(o)  Ecclesiastical  possessions  are  exempted  from  the  sheriflf 's 
power  of  levying  thereout  any  debt  »recoverod  by  judg-  r  ^v..^  -j 
ment ;  and  a  writ  to  the  same  effect  must  be  directed  to  I-  ^  J 
the  bishop  of  the  diocese.(p)  But  clergymen  are  personally  liable  to 
all  public  charges  imposed  by  act  of  parliament.(7) 
.  The  popish  restraint  against  clergymen's  contracting  matrimony^ 
extended  even  to  subdeacuns,(r)  as  well  as  to  those  in  superior  orders. 

ij)  LeetorBr  ofSt  Anne*f  owe,  3  Str.  1192.  1  Wib.  11.  ,  Rex  t.  London,  1  T.  R.  331 ; 
Rosv.  rMld,4T.R.135;  and  tee  Rex  ▼.  Exeter,  3  £ut,  469.  Ina  Ute  CMe,  H  was  held 
•olBcieDt  caoM  asasnat  a  role  fer  Uiia  purpoae,  that,  the  biihop  made  aflldiiTit,  that  upoa 
inqnirj,  he  waa  eootineed,  thai  the  party  eleeted  waa  not  a  fit  peraon  t»l6etore,and  tfaitt  hs 
iiad  dalennined,  after  hearins  him,  that  he  oould  nut  appro? e  or  lioenee  him  lo  the  leotore* 
Mf,  Rex  ▼.  LiNidon,  15  £a^  U7.  But  if  a  pariah  emploj  a  prieat  to  read  prajrera  merely; 
mnd  to  continue  in  aucb  employment  dorinr  pleaanre,  he  waota  no  lioenee,  he  aif  oa  no  arti* 
dee,  and  the  biahop  cannot  inhibit  him.  Martyn  ▼.  Hind,  Cowp.  444. 
.  (ik)  See  Anon.  1  Mod.  90.  CampbeU  ? .  Aldrich,  2  Wila.  79.  Herbert  ▼.  Dmui  and  Ch. 
Weatmioaler,  Fort.  845. 

(/)  2  Inat  4.  The  court  refoied  to  diacharge  a  joror,  who  waa  ordained  between  the  line 
of  pottinjf  him  on  the  pannel,  and  the  retarn  of  it.  Beeoher'a  caae,  4  Leoo.  190.  fint  thia 
nanifeaU  the  ffeneral  right    See  6  Geo.  IV.  c  50,  a.  2. 

(m)  4  Bl.  Comm.  217,  218.  (a)  2  Roll.  Ab.  221,  pL  3.    2  Rot  Pari  304,pL  15. 

(a)  Above  eighty  aorea,  withoat  the  oonaent  of  the  biahop.    57  Geo.  II  t.  c.  99,  la.  2, 3,  4 

(9)  Lanqoit  ▼.  Jonea,  1  Str.  67«  Rex  ▼,  Biahop  St  Aaaph,  1  Wila.  332.  Cowtan  r.  Ar. 
bodUe,  3  Boai  ^b  P.  327.  (a)  Webb  ▼.  Bachelor,  1  Vent  273.    Snp.  30,  31. 

(r)  Lynd.  Pro?.  12a  Gibe.  God.  tit  XXII.  c  13,  p.  434.  Yet  thoae  below  the  rank  of 
mhdeocoo  were  called  derici,  and  were  diatingniahed  by  tlie  aeveral  appellationa  given 
above,  p.  174,  note  e,  who,  being  io&a  aubdiaconatom,  were  in  popiah  timea  ullowed  to  many. 
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By  a  sfatat^  of  Edward  VL,  at  the  era  of  the  refdrmatk)n,(i)  the 
xestraiDt  against  matrimony  waa  taken  away  from  all  ecclesiastical 
or  spiritual  persons  of  whatever  condition  or  degree.  This  law  is 
enforced  and  confirmed  by  a  subsequent  statute 'in  the  same  reigii«(0 
which  was  passed  to  remedy  the  mischief  recited  in  the  preamble; 
namely,  that  malevolent  persons  had  taken  occasion,  from  some 
eipressions  in  the  former  act,  to  represent  the  marriage  of  priests  as 
permitted  only  to  avoid  greater  evils,  and  had  slander^  the  offspring 
of  such  marriages  as  ba8tards.(v)  But  both  these  statutes,  and  other 
laws  establishing  the  Reformation,  were  repealed  under  Quee^f) 
Mary;(t7)  wherebyt  according  to  Dr.  Burn,(u7)  the  clergy  were  again 
brought  under  the  severe  law  of  Henry  VIII.,  making  it  Very  penal  in 
them  to  marry,(x)  though  mitigating  a  still  severer  act  of  the  sacne 
reigHt  by  which  it  was  declared  no  less  than  felony  :(y)  a  reisn*  ia 
.wtuch  more  tyrannical  ordinances  were  passed,  that  under  all  our 
r  •SOS  1  ^^^^  princes  ^throughout  the  annals  of  English  History* 
^  J  Yet,  in  Queen  Elizabeth's  time,(x)  the  clergy  seem  to 

have  contracted  wedlock  without  scruple  or  scandal :  for  the  prohibi- 
tion depended  on  a  law  made  for  the  re-establishment  of  popery ;  and 
as  the  sanie  author  above  cited  observes,  that  queen  twice  ratined  the 
tbttty-nine  articles,  which  recognise  the  lawfulness  of  such  marriages^ 
But  Dr.  Bum  does  not  appear  to  have  observed,  that  besides  the 
queen's  ratification  of  the  arlkiles,  they  were,  in  respect,  at  least,  to 
ecclesiastics,  confirmed  by  the  stat«  18  Eliz.  c.  13,  which,  therefore^ 
aeems.a  clear  abrogation  of  the  disabling  acts.  At  last,  however»  the 
parliament,  with  great  propriety,  again  more  explicitly  interposed ; 
and,  by  a  statute  of  James  l^a)  revived  and  made  perpetual  the.  second 
law  ot  Edward  VL,  and  so  cleared  the  matter  from  all  poasibiTity  uf 
^oubt. 

^  <f)  aa^aEdw.  VLa91,.i«|M«lmff39Hen.Vni.c.10,l7w]iichliwinmmageorpr^ 
wit  m«de  poniilMible  bj  ibrfeitore  oFgoods  aod  chattels.  {i)  S6l^  £dw.  VL  c.  SI. 

(n)  It  doee  not  te^m  that  before  Che  Reformtition  the  iaaue  of  prieaU  were  neoeaBariljr 
ilWfftilBate,  onleaathe  Marriage  had  been  avoided  by  sentence  in  the  lifetime  of  the  panots. 
laOk^k  0ro.Ab.6a8Urdy,vo|.Lp.lOa,pL25.  Year-book  91  Heo-VU.  39  b.  Jeak^ 
190,  pL  91.  Tbe'Greek  and  fiastom,  as  well  aa  the  Romish  ehnroh,  permitted  marriagea 
bdftre  erdinatioa,  and  ferbad  them  after.  Hall.  Const  Hist  vol.  i.  p.  195. 
;   (•)  6utlPh.afrM.aeaB.;{,c9.        (»)  Boo.  L.  Marriage.  L  toLU.  4S3, 4S4,«d.  7. 

Cm)  ad  Hon.  VUI.  c.  10.  (w\  31  Hen.  VHL  e.  14. 

,  <«)  This  prinosas  aeoBM  to  have  viewed  the  marriagns  of  Um  dergy  with  peeuVar  ater* 
finoi  and,  bntlbrUrdfiiKleiglHWonkl  have  ibrbiddenlbam.  In  taking  lea«a  ef  the  wi^ 
pf  Archbishop  Parker,  after  having  been  uMfnifioeatlv  entertained  at  the  palaia,  nha.saidi 
^  1  Mttst  not  oaUyoQ  madam  (the  style  ofa  married  lady ;)  I  am  loth  to  eall  yon  mistress 
(the  then  denomination  of  a  apinster ;)  howbak,  vre  thank  yon  lor  yoor  good  cheer.**  Strype's 
Life  ot  Parker.  To  Whitehnnd,  a  divino  of  the  preabgrtorian  pemoasion,  ake  aaid,  -*^  I  Ukm, 
tkee.  tibB  boiler,  Whileliead,  heesnse  than  litast  onmacriad."  Ha  answered^  ••  In  taolh, 
madam,  I  like  yon  the  worse  for  the  same  reaaon.**  B«toon*s  Apophthegms. 
.  4#>9JMn.Le.95,a.5(k 


LECTURE  XIIL 

I 

LEGAL  ESTABLiSHMSirT  OF  THE  RATIONAL  RBUGIOIT. 

The  subject  of  the  two  preceding  discourses  naturally  leads  Oi  to 
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give  some  attention  to  the  laws  which  ettabnsh  and  maintain  the 
national  religion*  Such  lawft  have,  in  moat  civilised  coumries,  been 
esteemed  a  principal  object  of  legislative  wisdom. 

The  institution  of  a  priestho6d,  and  of  divine  worship,  is  treated  by 
Aristotle  as  the  first  political  concern,  and  ^necessary  to  r  ^204  1 
the  very  existence  of  a  state.(ii)    The  same  philosopher  *-  •» 

directs,  that  the  ministers  of  sacred  rites  should  be  selected^  not  fram 
busbaodmen  or  artificers,  bm  from  those  whose  years  and  former 
exploits  entitle  them  to  a  life  of  dignified  repo8e.(6) 

This  is  plainly  with  a  view  of  inculcating  that  reverence  and  autho* 
rity,  which  the  persons  and  functions  of  the  priesthood,  even  among 
the  pagaosi  were  thought  so  justly  entitled  to,  and  which  we  find 
imiversally  paid  them,  as  derived  ori^natly  from  divine  right,  and 
subsequently  avowed  by  legal  instkutions.  In  that  city  particularly,, 
where  the  author  I  have  cited  flourished,  it  is  observable,  that  the 
archon,  who  had  the  care  of  religion,  retained  the  name  of  king,  as  a 
symbol  of  bis  power  and  his  rank,  in  the  most  absolute  state  of  demo* 
craiic  freedom.(c) 

Amidst  the  concurrent  testimony  of  political  and  philosophicaft 
writers,  the  sentiments  of  Plutarch  on  this  subject  are  too  remarkably 
to  be  omitted.  After  reciting  that  the  first  and  greatest  care  of  the 
ancient  legislators  of  Rome,  Athens,  Laced»mon,  and  Crreece,  in- 
general,  was,  by  instituting  solemn  supplications  and  forms  of  oathsy 
to  inspire  men  with  a  sense  of  the  favour  or  displeasure  of  Heaven, 
that  learned  historian  declares,  that  we  may  meet  with  towns  unforti^ 
fied,  illiterate,  without  the  conveniences  of  habitation,  or  the  like ;  bot 
a  people  whblly  without  religion,  no  traveller  hath  yet  seen  x  and  a 
city  might  as  well  be  erected  in  the  air,  as  a  state  l>e  made  lo  unite, 
where  no  divine  worship  is  attended  to ;  religion,  he,  therefore,  terms 
the  cement  of  civil  union,  and  the  essential  support  of  legblation.(i/)[ 
That  without  this  influencing,  principle,  the  ends  of  government  could 
never  beeflected,  and  that  by  this  thev  are  most  successfoUy  promoted, 
is  too  obvious  to  requins  much  elucitlation. 

,  *I  shall  only  remark,  that  as  it  is  the  highest  civil  wis-  |-  ^^05  1 
dom  to  prevent,  rather  than  pnnish,  crimes,  so  the  most  I-  J 

eligible  mode  of  prevention  is  t>y  giving  every  legal  help  and  further* 
ance  to  the  cause  of  religion.  Other  means  may  alarm  fear,  abate 
temptation,  frustrate  opportunity,  or  resist  the  power  of  doing  evH  % 
but  this  is  to  eradicate  the  inclination  of  being  criminal ;  thi«  is  at  the 
same  time  to  consolt  the  interest  of  the  private  individual,  and  of  the 
whole  community. 

Besides  the  regular  establishment  of  divine  worship,  according  t4 
law,  great  zeal  has  been  shown  in  most  countries  to  keep  the  national 
ceremonies  free  from  innovation.  Dr.  Bentley  recounts  many  instances 
of  persecutions  in  vindication  of  the  heathenish  idolatries ;  a  rage  not 
to  be  justified  even  in  the  cause  of  truth,  but  which  proves  the  concern 
of  the  state  in  maintaining  the  religious  ordinances.  The  Epicurean^ 
whose  tenets  were  subversive  of  all  piety  and  devotion,  were  expelled 

(a)  Polit  lib.  yiii.  a  8.    ni/«^T«y  /i  xs4  ^{«Ter»  tvv  vm  d-iMM  irj^ixiiAv,  «y  «jix«v^a 
r  if(«Vfi«y.  (fc)  lb.  c  9. 

(e)  PoUa^  Itb.  VIII.  c  ix.  ^  85.    Stroz.  PoUt  L  x  8objoiaed  to  Arift  Polit 
(4)  Plot,  vol  ii  p.  It35,  ed.  Ruald. 
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out  of  many  cirie8,(«)  and  the  Romans  frequently  forbade  strange  reli- 

S'ons  and  foreign  rites,  that  had  crept  into  their  city,  and  banished 
e  authors  of  them.(/)  No  nation,  whose  histoid  we  are  acquainted 
i¥ith,  hath  been  neglectful  of  instituting,  or  of  vinaicating,  this  impor- 
tant part  of  {>olity,  this  invigorating  principle  of  government,  peace, 
and  order. 

To  so  general  concurrence  of  distant  periods  and  countries,  we  may 
add,  with  applause  and  satisfaction,  the  example  of  the  English  laws; 
which,  in  their  dliTerent  ages,  have  been  diligently  attentive  to  advanc- 
ing the  prosperity  of  the  national  church,  and  checking  the  growth  of 
irreligion.  If  we  look  into  remote  times,  we  find  these  maxims,  that 
**  Christianity  is  part  of  the  law  of  England,(;)  that  nothing  is  conso- 
nant to  the  law  of  England  which  is  contrary  to  the  law  divine,(A) 
r  *206  1  ^"^  *^^^^  summa  est  ratio  qusB  pro  religione  facit,''(t)  of 
L  -I  indefinite  antiquity  and  obligation  in  this  realm.    These 

legal  apophthegms,  deriving  their  force  from  universal  and  imme- 
morial reception,  have,  perhaps,  a  more  venerable  authority  than  any 
written  edicts;  as  the  rivers,  which  adorn  and  fertilise  a  country, 
convey  a  more  august  appearance,  when  we  neither  discern  their 
springs  nor  trace  the  exact  limits  of  their  course. 

The  right  of  making  positive  express  institutions  in  sacred  things,  I 
have,  in  another  place,  attempted  to  maintain,(^')  and  to  show  that  it 
belonged  to  the  common  legislature.  The  actual  exercise  of  this 
dominion  is  coeval  with  our  earliest  accounts  in  history.  *'  Neither 
is  it  so  strange  a  matter  (says  an  eminent  prelate,)  to  see  ecclesias- 
tical causes  debated  in  parliament.  Read  the  laws  of  King  Ina,  King 
Elfrede,  King  Edward,  Kinji:  Athelstane,  King  Edmund,  King  Edgar, 
King  Canute,  and  you  shall  find,  that  our  ffodly  forefathers,  the  princes 
and  peers  of  this  realm,  never  vouchsafed  to  entreat  of  matters  of 
peace  or  war,  or  otherwise  touching  the  cojnmon  state,  before  all 
controversies  of  religion  and  causes  ecclesiastical  had  been  concluded. 
King  Canute  in  his  parliament  holden  at  Winchester  upon  Christmas- 
day,  after  sundry  laws  and  orders  made  toucl^inff  the  faith,  the  keep: 
ing  of  holidays,  public  prayers,  the  learning  of  the  Liord's  prayer, 
receiving  the  communion  thrice  in  the  year,  the  matter  and  torm  of 
baptism,  fasting,  and  other  like  matters  of  religion,  in  the  end  thereof, 
aaith  thus;  ^'jamsequiturinstitutio  legum  sascularium,"  *' now  folio  weth 
An -order  for  temporal  laws."  Thus  we  see,  that  the  godly  catholique 
princes  in  old  times  thought  it  their  duty,  before  all  other  aflairs  of  the 
common  weal,  first  to  determine  matters  of  religion,  and  that  even  by 
the  parliaments  of  this  realm.''(Ar)  It  is  egually  memorable,  that,  in 
later  times,  the  several  charters,  obtained  from  King  John  and  King 
r  *207  1  *^^^^y  '^I'»  ^"  begin  with  confirming  the  rights  and  liber- 
.  *-  -I  ties  of  the  church  of  England,  before  any  tecit^poral  griev- 

(e)  Grot.  J.  B.  &  P.  lib.  II.  c!  xx.  ^  46.  (/)  Cic.  de  Div.  lib.  I.  c  xlviii.  54. 

{g)  Year-book  34  Hen.  VI.  40.  Taylor't  case,  I  Vent  293.  Rex  v.  Woolaton,  2  Sir. 
834.    Fitz^.  3.  64.    De  CoeU  ▼.  De  Pa^  2  Swan.  490,  n.    Bedford  charity  case,  lb.  527. 

(A)  Year.book  12  Hen.  VIII.  2  Doct  &.  Stud,  dial  L  c  6.  Gro.  &*  Rud.  2.  4 ;  and  aee 
Co.  Ln.  95  b. 

(i)  Dig.  XI.  Tii.  43.  Case  of  Ecdeaiaatical  PerMMie,  5  Co.  15  a.  Co.  Ln.  341  a,  and  tea 
Manby  v.  Scott,  1  Mod.  124. 

0')  Elem.  J  or.  Loot  III.  sap.  p.  xli.  xliii.    Co.  Ln.  9.5  b. 

{k)  Jf  wdl*s  Def.  of  hia  Apol.  part  VI.  c  ii.  div.  1.    Works,  p.  222,  ed.  1603. 
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ance  is  redressed.  From  that  age  downwards,  a  very  laborious, 
though  indeed  prejudiced  researcher,  expressly  enumerates  near  fifty 
acts  of  parliament  relating  to  religion,  and  declares  there  are  many 
others.(/)  And  such  proceedings  have  pursued  the  avowed  purpose 
of  assembling  the  nation  in  parliament.  For  the  form  of  writs  of 
election  hath  for  several  ages  been  to  the  following  effecj:  "  that  the 
king,  by  advice  of  his  council,  having  ordered  a  parliament  to  be 
holden  for  certain  arduous  and  urgent  affairs  concerning  his  said 
majesty,  the  state  and  defence  of  his  kingdom,  and  the  church,(m)  he 
therefore  requires  that  the  elected  shouldhave  from  their  constituents 
full  and  sufficient  power  to  do  and  consent  to  those  things,  which,  by 
the  common  council  of  his  said  majesty's  kingdom,  by  the  blessing  of 
God,  should  happen  to  be  ordained  upon  the  aforesaid  affairs."  Which 
words,  or  similar  thereto,  relating  to  the  church,  I  first  find  inserted 
in  writs  of  summons  of  the  17th  year  of  Edward  III.;  in  the  forty- 
sixth  year  of  that  reign,  the  like  expressions  were  repeated,  and  have 
^ince  in  general  been  continued,  as  also  in  proclamations  for  prorogu- 
ing a  subsisting  parliament.(n)  It  was  therefore  a  constitutional  mea- 
sure, when  the  two  houses  applied  to  King  Charles  I.,  about  the 
Commencement  of  his  reign,  rather  for  the  execution  of  the  laws  in 
being  in  support  of  the  established  church,  than  for  the  framing  of  any 
new  ordinance;  and  that  prince  approved  and  granted  their  petition. 
And  we  ought  to  conclude  and  trust,  that  the  like  attention  is  and  will 
be  paid  to  the  same  most  worthy  object ;  since  one  of  the  legislative 
i^ssenriblies  is  assisted  with  the  learning  and  piety  of  its  members  of 
the  hierarchal  order,  and  in  the  other  ii  has  long  been  the  established 
course,  at  the  meeting  of  a  new  parliament,  to  give  *direc-  r  mqs  1 
llorts  for  the  sitting,  before  any  other,  of  the  grand  com-  *-  J 

mittee  for  religion  :  so  iranscendant  is  the  power  of  parliament,  and 
so  frequent  the  exercise  of  its  dominion  in  matters  of  religion.  It  is 
neither  easy  nor  decent  to  assign  limits  to  parliamentary  power,  even 
in  matters  of  religi(»n ;  it  is  rather  a  maUer  of  private  conscience. 

Our  legislators,  however,  that  their  acts,  in  matters  of  spiritual 
Concern,  may  conform  to  and.be  influenced  by  the  law  divinely  reveal- 
ed, ought,  constitutionally,  to  consult  with  the  sacred  interpreters  of 
that  law,  especially  when  assembled  in  convocation.  To  this  effect 
i\  has  formerly  been  declared  in  parlia'ment,  ''that  the  spiritually 
always  hath  been  reputed  and  found  of  that  sort,  both  for  knowledge, 
integrity,  and  sufficiency  of  number,  and  is,  at  this  hour,  sufficient  and 
tfieti  of  it$elf,  without  the  intermeddling  of  any  person  or  persons,  to 
declare  and  determine  all  such  doubts,  and  to  administer  all  such 
offices  and  duties,  as  to  their  room  spiritual  doth  appertain."(o)  With 
t^G  same  deference  to  the  sacred  order,  the  first  statute  passed  by 

Queen  £lizabeth(/;)  forbids  '*  any  matter  or  cause  to  be  adjudged 

• 

(/;  Prynne^s  Anawer  to  G)zeo8,  in  pref.  tracts,  vol.  ii. 

(m)  Dugdule,  SommoDs,  from  Uie  46Ui  year  ot  Edw.  til. 

(fi)  Com.  Joorn.  vol.  xxix.  p.  1. 

(0)  Preamble,  itat  24  Hen.  Vld.  c.  12.  In  the  reign  of  Will.  III.,  a  bill  being  brought 
hito  the  upper  house  for  the  comprehension  of  dissenters  in  the  church,  the  commons  threw 
it^ut,  and  addressed  the  king,  requesting  him  to  leave  tJie  subject  totiie  convocation,  to  be 
advised  with  in  ecclesiastical  matters.     Hall.  Const.  HisL  voU  lii.  ^36. 

( f»)  Sint  1  Elii.  c.  1,  §  36.    See  1  Hawk.  P.  C.  4. 

November,  1B42.^-S 
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heresy  by  the  high  commission  court,(7)  but  such  as  had  been  so 
determined  by  the  aulhoriiy  of  the  canonical  scriptures,  or  by  the  first 
four  general  councils,  or  any  of  them,  or  by  any  other  general  coun- 
cil, wherein  the  same  was  declared  heresy  by  the  express  and  plain 
words  of  the  said  canonicdl  scriptures ;"  and  then  adds,  **  or  such  as 
thereafter  should  be  ordered,  judged,  or  determined  to  be  heresy  by 
the  high  court  of  parliament  of  this  realm,  with  the  assent  of  the 
clergy  in  their  convocation.''(r)  But  the  clergy  could  never  meet  in 
r  ♦209  1  *co"^<>calion,  except  by  virtue  of  the  king's  writ ;(»)  thai 
'-  -'  authority   being  essential    to  the   ratification  of    their 

canons,(0  as  well  as  to  give  life  and  motion  to  every  other  part  of  the 
political  constitution.(tt)  The  king  may,  in  his  discretion,  at  any  time 
dissolve  these  reverend  councils,  in  rij^ht  of  his  prerogative  as  su- 
preme head  of  the  Anglican  church.  This  august  title  was  attributed 
to  King  Henry  VIII.  by  the  clergy,  in  the  twentieth  year  of  his  reign ; 
who  was  the  first  Enslish  monarch  who  assumed  that  style ;  but  ibe 
royal  authority  extended  to  superintendency  and  control  of  ecclesias- 
tical affairs  in  the  remotest  periods  of  our  history. 

The  earliest  instance,  which  I  find  recorded  of  such  power  exercis-, 
ed  by  any  prince  within  this  realm,  was  by  Kenulphus,  as  early  as 
the  middle  of  the  eighth  century,  who  then  invested  an  abbot  with 
episcopal  jurisdiction ;  and  this  charter  was  pleaded  as  of  force  in  the 
reign  of  Henry  yil.(t>)  In  a  national  convention  or  parliament,  holden 
by  iCing  William  the  Norman,  it  is  declared,  *'rex,  quia  vicarius 
summi  regis  est,  ad  hoc  constituius  est,  ut  regnum  et  populum  Domini, 
et,  super  omnia,  sanctam  ecclesiam,  regatei  defendat  ;*\w)  which  par- 
liamentary declaration  is  nearly  a  transcript  from  a  similar  avowal  of 
Edward  the  Confessor.  It  was,  however,  in  the  Conqueror's  reifl;n,(2;) 
that  the  pope,  who  before  had  not  any  jurisdiction  within  tiiis  realin,(y). 
began  to  send  legates  into  England ;  and,  though  William  Rufus  man- 
r  •^lO  1  ^^^^y  ^withstood  his  encroachments  and  usurpations,(z) 
I-  '■  yet  King  Stephen  was  willing  to  purchase  his  hoUness's 

support  of  a  weak  and  disputed  title,  by  allowing  (for  the  first  time) 
ecclesiastical  appeals  at  Rome.  But  the  chiefs  of  the  nation  assem- 
bled at  Clarendon  under  his  successor,  the  rightful  prince,  disdained 
and  shook  off  the  recent  foreign  yoke,  and  restored  the  royal  supre- 

(q)  Abolished  hy  stat  16  Ch.  I.  c  11,  §  3. 

(r)  The  first  of  these  ecclesiistical  synods  recorded  to  be  bolden  id  Britain  was  io  tha 
year  686,  when  Augustine  b  said  to  have  aaseoibled  in  council  the  bisho|ia  of  tliia  ialaad. 
4  Inst  3^    JohnM>n*s  £cc  Hist.  DCXCVL    But  see  Uodjr,  Convoc.  p.  18. 

(•)  4  Inst  332.  Sut  25  Hen.  VIIL  o.  19,  (  1,  which  is  declaraUjnr  ofUie  oommon  law. 
12  Co.  72.  («)12Co.72. 

(«)  When  called  together,  they  had  the  same  |irivilege  trom  arrest  ibr  themseltea  and 
their  attendants  as  rotmbeni  of  parliament;  snd  this  by  loroe  of  sn  old  statute,  0  Hen.  VI. 
c  1,  whidh,  sccordiog  to  the  custom  before  spoken  ot^  was  the  fir^t  law  of  the  session  in 
which  it  was  passed.  The  statute  allowing  sclions  to  be  prosecuted  against  members  of 
parliament  and  their  servants  during  the  session,  provided  tiie  members  themselves  are  not 
arrettted,  is  silent  as  to  the  convocation.    10  Geo.  III.  c.  50. 

(o).  Cawdrey*s  case,  5  Co.  x. 

(loj  Jewell's  Def.  of  his  Apol.  part  II.  c.  ii.  div.  1.  Works,  p.  521,  ed.  1603.  Cawdrey*s 
case,  5  Co.  z.  xi. 

(JT)  Dav.  87  b.  But  William  would  not  allow  his  subjects  to  acknowledge  for  lawful  pope 
any  other  than  he  allowed  as  Mich.    Wilk.  Leg.  A.  S.  2\)0, 

(y)  See  Bishop  of  St  David's  v.  Lucy,  1  Ld.  Rayni.  541. 

(z;  County  PaUtine,  Dav.  61,  case  a.    Matth.  Far.  17  a,  ib.  cit 
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macy  in  matters  of  the  church,  ordtiining,  as  the  law  now  stands,  that 
all  appeals  should  be  from  the  archdeacon  to  the  ordinary,  from  him 
to  ihc  melropoliian,  fro-Ti  him  to  the  final  arbiter,  the  king.  The  pusil- 
lanimous sacrifice  of  King  John  is  a  familiar  history:  which  was  an 
expedient  adopted  by  him  to  extricate  himself  from  his  distresses,  after, 
as  it  is  said,  being  repulsed  in  a  like  application  to  a  Mahometan 
emperor.(a)  But  that  usurper,  as  he  is  commonly  reputed  (for  the 
then  right  of  succession  is  not  quite  clear,)  unquestionably,  could  not 
alien  from  the  English  diadem  its  inherent  rights  of  sovereignty.(6)  It 
is  true,  in  the  following  weak  reign,  the  legates  Oiho  and  Oihobon 
severally  presided  at  ecclesiastical  convocations  in  this  country.  But 
in  succeeding  times  the  first(c)  and  third  King  Edward  were  not  want- 
ing to  assert  their  authority  ;  and,  about  the  middle  of  the  fourteenth 
century,  appeals  to  Rome  were,  by  a  positive  statute,  expressly  pro- 
hibited and  made  penal.((Q  But  of  those  ages,  the  most  memorable 
recognition  and  vindication  of  the  ecclesiastical  supremacy  of  our 
kings  is  in  the  famous  statute  of  pr8emunire,(e)  which,  reciting  indig« 
nantly  the  *papal  usurpations,  declares,  that  "so  the  crown  r  ^ • ,  -i 
of  England,  which  hath  been  so  free  at  all  times,  that  it  *-  -I 

hath  been  in  no  earthly  subjection,  but  immediately  subject  to  God,  in 
all  thin^  touching  the  regality  of  the  same  crown,  and  to  none  other, 
should  be  submitted  to  the  pope,  and  the  laws  and  statutes  of  the  realm 
by  him  defeated  and  avoided  at  his  will,  in  perpetual  destruction  of 
the  sovereignty  of  the  king  our  lord,  his  crown,  his  regahy,  and  of  all 
his  realm,  which  God  defend."  In  the  reigns  of  Edward  IV.  and 
llichard  III.,  the  judges  gave  their  opinions  against  excommunication 
in  the  courts  and  by  the  bishop  of  Rome.(  f ) 
'  In  after  times,  the  jurisdiction  and  title  of  supreme  head  of  the 
Anglican  church  have  had  the  sanction  of  several  legislative  acts ; 
the  first  of  which(g')  was  judicis^lly  holden,  in  the  reign  of  James  I.,  to 
be  only  a  declaration  and  restitution  of  the  common  law,(A)  not  a  new 
gift  of  the  supremacy  of  the  church  to  the  crown.  And  even  when 
an  infatuated  people,  under  the  influence  of  the  first  Mary,  again 
loowed  their  necks  to  the  papal  yoke,  the  pope  was  restored  to  power 
by  authority  of  the  legislature,  and  that  not  absolutely  or  uncondi- 
tionally! but  to  such  pre-eminence  and  jurisdiction  only  as  he  used  and 

(a)  4  IiMt  13.  (6)  It  was  to  declared  in  ptrliameiit.    3  Rot  Pari.  390,  pi.  8. 

(e)  in  the  39th  ^ear  of  Edw.  I.  was  written  the  barons*  celebrated  letter  to  the  pope, 
denying  his  jarisdictioa  hi  these  territories.  Rjnier,  torn.  ii.  370.  Append,  to  First  Report 
OQ  the  Oigaity  of  a  Peer,  p.  185 ;  and  though  temporal  matters  only  are  mentioned,  Uie  firm* 
piese  and  dignity  of  the  language  most  have  very  considerably  invalidated  his  authority.  I 
Pari.  Hist  135.  In  the  year  1343,  another  letter  was  written  to  the  pope,  by  the  lords  tern, 
poral  and  commons,  against  papal  abuses  and  usurpations,  after  a  remonstrance  to,  and 
enofmragfiment  from,  the  king.    lb.  370.  373. 

Id)  37  £dw.  III.  St  1,  c  1,  the  first  act  of  the  session,  aooording  to  the  then  usual  cos. 
torn.    Saa  306. 309,  note  u ;  and  see  st  35  Edw.  III.  st -6.    3  Inst  583. 

(e)  16  kicb.  IL  c.  5.  This,  and  similar  instonoes,  mav  show  the  illegality  of  the  autho*. 
ritios  exercised  here  by  the  bishop  of  Rome.  But  they  <io  not  disprove  the  mots  recited  in 
the  elementary  discourses  (Elem.  Jar.  Lect  V.  sup.  p.  Izzv.)  that  decrees  and  decretal 
epistles  of  popes  were  received  among  os ;  that  they  influenced  the  decisionsof  our  spiritual 
courts,  and,  cuoscqoenUy,  became  incorporated  with  the  ecclesiastical  polity  of  the  realm. 
The  penalties  inflicted  by  this  and  other  statutes  were  evaded  or  dispensed  with.  Wilk, 
ConciL  tom.  iii.  |i.  583. 

(/)  Cawdrey*s  case,  5  Co.  zxvii.  zzviii. ;  and  see  3  Inst  131. 

ig)  35  Hen.  VIII  .c  3L  (A)  Bird  v.  Smith,  Mo.  783. 
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exercised,  or  might  lawfully  have  used  or  exercised,  not  at  any  period, 
but  restrictively  in  the  twentieth  year  of  Henry  VIII.'s  reign,(i)  and 
expressly  without  diminution  or  enlargement.  The  same  act  allows 
to  be  put  in  execution  such  bulls,  dispensations,  and  privileges,  obtained 
from  the  see  of  Rome,  as  do  not  contain  matter  contrary  or  prejudi- 
r  ^^212  1  ^'^'  ^^  ''^®  authority,  dignity,  or  *pre-eminence,  royal  or 
*■  J  imperial,  of  the  realm,  or  to  the  laws  of  this  realm  then  in 

force,  and  not  in  that  parliament  repealed.(j)  Thus  we  see,  in  the 
most  bigote4  times,  the  reigning  sovereign,  with  the  three  estates  of 
the  kingdom,  thought  their  authority  both  necessary  and  competent  to 
refix  the  spiritual  tyranny  of  the  pope,  and  also  to  modify  and  circum- 
scribe it  with  discretionary  limitations.  The  statute  last  mentioned, 
so  far  as  it  revived  the  authority  of  the  pope,  was  repealed  in  the  first 
year  of  Queen  Elizabeth.(A)  And  now  the  royal  power  may  indeed 
extend  to  protect,  but  not  to  injure  or  overthrow,  our  religious  estab- 
lishmentn  For  by  the  act  for  settling  the  succession  of  the  crowh,  it 
is  provided,  that  whosoever  shall  hereafter  come  to  the  possession  of 
this  crown,  shall  join  in  communion  with  the  church  of  England.(/) 
And  by  the  act  of  Union,(m)  a  former  statute  of  the  same  session(n) 
is  confirmed,  whereby  the  royal  successors  of  Queen  Anne  are  to  take 
and  subscribe  an  oath  to  maintain  and  preserve  inviolably  the  settle- 
ment of  the  said  church,  and  the  doctrines,  worship,  and  discipline 
thereof,  as  by  law  established.  Thus  the  crown  is  armed,  indeed,  with 
ecclesiastical  jurisdiction,  but  armed,  like  a  fortified  port  or  garrison, 
with  strength  to  repel  foreign  danger,  but  inofiensive  to  those  whom 
it  entrenches  from  invasion. 

The  remaining  and  subordinate  powers  of  the  church  are  distributed 
to  those  episcopal  and  other  courts,  before  treated  of,  which  our  legal 
polity  has  established  with  jurisdiction  in  matters  of  heresy,  false  doc- 
trine, and  scandalous  immoralities,  and  with  authority  to  punish  oflTen- 
ders  pro  salute  animsD,  in  order  to  their  reformation,  and  to  vindicate 
the  cause  of  virtue  and  religion. 

Having  thus  taken  a  cursory  view  of  that  jus  ia.sacris,  which  has 
been  with  little  variation  recognised  by  our  laws  through  successive 
ages  (the  transcendent  power  of  parliament,  the  authoritative  voice  of 
r  ^^IS  1  c^'^'^^^^^Jo'^r  the  •royal  prerogative  in  matters  ecclesias- 
*■  J  tical,  and  the  ordinary  episcopal  jurisdiction,)  we  may  not 

unseasonably  advert  to  the  attention  shown  by  the  same  laws  in  pro- 
viding for  the  duties  of  religion.  For,  first,  the  ministers  of  divine 
worship  have,  according  to  their  several  ranks,  proportionate  pre- 
eminence and  revenues  allotted  to  them,  with  various  juridical  means 
of  recovering  all  their  dues,  whether  ignorantly  or  fraudulently  with- 
holden :  and,  indeed,  these  sacerdotal  claims  have  io  general  received^ 
for  a  length  of  time  past,  from  courts  of  law  and  equity,  all  proper 
countenance  and  favour. 
I  mentioned  in  the  last  lecture  the  privileges  and  exemptions  of  the 

(1)  Stat  1  Ph.  dL  M.  c.  8,  ^  53.  It  cannot  so  truly  be  said,  ttiat  the  people,  as  that  the 
prince,  faried  in  doctrine.  A  contemporary  writer  h«d  reason  to  say,  **  Religion  bein|r 
Variable  according  to  the  pleaanre  ofsccccodinip  princes,  that  which  at  one  time  is  orthodox, 
may  at  another  be  accounted  superstiticos.    Duke,  ch.  vii.  div.  ]. 

U)  i  46.  (A)  Stat  1  Eliz.  c.  1.  •  (/)  12  &.  18  Wifl.  HI.  c  2,  §  3. 

(m)  5  Ann.  c  8,  §  U*  (n)  5  Ann.  o.  S. 
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ecclesiastical  order.  Tt  may  here  be  subjoined,  that,  by  the  st.  1  Mar. 
sess.  2»  c.  3,  if  any  person  maliciously  or  contemptuously  molest,  dis- 
turb, or  misuse  any  preacher  lawfully  authorised,  in  a  place  appointed 
to  be  preached  in,  or  any  lawful  priest  celebrating  divine  service,  or 
shall  profane  the  sacrament,  such  person  shall  be  imprisoned,  and  give 
security  for  his  future  good  behaviour.  This  act  was  made  to  protect 
popish  ceremonies;  but  it  hath  been  resolved,  that  the  disturbance  of 
a  minister  in  saying  the  present  common  prayer  is  within  this  sta- 
tute ;(o)  for  the  express  mention  of  such  divine  service,  as  should 
afterwards  be  authorised  by  Queen  Mary,  includes  by  implication  such 
also  as  should  be  authorised  by  her  successors:  for,  since  the  king 
never  dies,  a  prerogative  given  generally  to  one  goes,  of  course,  to 
others. 

Our  ancestors  thought  even  the  vicinity  of  our  temples  too  sacred 
to  be  profaned  by  mercantile  uses:  for,  in  a  parliamentary  ordinance 
of  above  500  years  antiquity,  King  Edward  I.  forbids  fairs  or  markets 
lo  be  kept  in  churchyards,  expressly  for  the  honour  of  the  church  ;{p) 
which  will  not  be  thought  undeserving  observation,  as  a  studious  imita- 
tion of  the  holiest  pattern  for  example.(f ) 

♦Our  law,  as  I  have  before  noticed,  specially  provides  r  ^214  1 
for  the  repairs  of  the  church,  and  its  decent  decorations.  *-  ^ 

So  divers  statutes,  too  numerous  for  distinct  recital,  solemnly  enjoin 
attendance  at  divine  worship.fr)  provide  against  the  profanation  of  the 
Sabbath,  blasphemy,  and  the  like  ;{s)  punishing  sacrilege  more  heavily 
than  common  theft,(0  and  striking  in  churches  than  other  assaults.(tf) 

But  those  laws  more  particularly  require  observance  in  the  present 
disquisition,  >\hich  constitute  and  combine  us  in  the  profession  of  the 
same  established  worship  and  faith.  In  the  dawn  of  Edward  the 
Sixth*s  reign,  the  parliament,  having  first  repealed  all  former  statutes 
In  matters  of  doctrine  and  religion,(v)  in  a  subsequent  session,  reciting, 
that  different  forms  of  service  had  been  formerly  used,  and  that  the 
book  of  common  prayer  was  then  completed  by  the  unanimous  consent 
of  the  venerable  persons  employed  for  that  purpose,  strictly  ordains 
the  universal  use  of  it  in  England  and  Wales,  and  Calais,  and  subjects 

So  penalties  such  as  neglect,  revile,  or  deprave  that  sacred  manual  of 
levofion  :{w)  a  work,  which  does  such  abundant  honour  to  our  lan- 
gua^,  and  of  which  the  compilers,  avoiding,  on  the  one  hand,  what 
Dr.  Barrow  st^'Ies  the  superficial  courtships  of  ceremonious  address,(x) 
qu  the  other  side  shunned  a  studied  uncouthness  and  austerity,  and  a 
penurious  aversion  to  expedient  decoration.  This  first  statute  respect- 
ing the  liturg}'  is  drawn  with  such  unaffected  piety  and  charitable 
moderation,  as  seems  to  have  laid  an  auspicious  foundation  for  unifor- 
mity in  the  English  church.  A  subsequent  act,  in  the  same  reign, 
declares,  that  the  said  book  of  common  prayer  had  been  by  parlia- 

(0)  Moone*8  eafe,  T.  Jon.  159.  1  Hawk.  P.  C.  140.  See  Brace**  ease,  Aleyn.  50.  Cren- 
wick  ▼.  Rooktby,  2  Bala.  51.  Glover  r.  Hjode,  1  Mod.  168.  There  are  aimilar  acto  pro- 
tecting  the  worahip  of  disaeotera  tolerated  by  law,  1  Will.  &  M.  c.  18,  ^  18.  31  Gea  111. 
0. $2,4  10.  ip)  13  Gdw.  1.  at.  2,  e.  6.    See  27  Hen.  VI.  c.  5. 

(9)  MatUi.  xxi.  12.  (r)  Sut.  1  Eliz.  c.  2,  H  14,  15.  (a)  I  Hawk.  P.  C.  7,  a 

(1)  1  £dw.VI.c.  J2,  HO,  replied  by  7  &.  8  Geo.IV.c27;  but  ace  7  ^  8  Geo.  IV.  a. 
29,  §  10.  (M)  5  &  6  Edw.  VI.  c.  4,  aop.  197,  note  L 

(0)  Sut  1  Edw.  VL  c  12, 4  3.  (ir)  Stat.  2  &  3  Edw.  VI.  c.  1.  (x)  Serm.  1. 


Digitized  by 


Google 


SIO  wooddesson's  lectures. 

mentary  authority  perused  and  perfected,  and  enforces  its  general 
reception,  with  the  addition  then  made  of  the  forms  of  consecration. (y) 
r  ^Q-g  ,  This  second  act  of  uniformity,  having  ♦been  repealed  in 
*-  -I  the  reign  of  Queen  Mary,(7.)  was  revived  and  confirmed 

by  two  statutes  passed  by  her  successor  ;(a)  the  latter  of  which  seems 
particularly  intended  to  vindicate  the  due  regularity  of  episcopal  cop- 
secralion  :  for  this  purpose  several  former  statutes  are  recited,  to  prove 
its  conformity  to  the  ancient  constitutions  of  this  realm ;  and  then  the 
book  of  common  prayer,  including  the  said  forms  of  consecration,  is 
ordained  to  stand  and  remain  good  and  perfect  to  all  respects  and 
purposes,  "  whereby,"  say  the  legislators,  "  such  evil  jspeech,  as  here- 
tofore hath  been  used  against  the  high  state  of  prelacy,  may  hereafter 
cease."  Soon  after  a  law  was  made,  requiring  all  ecclesiastical  per- 
sons to  subscribe  the  thirty-nine  articles,  and  subjecting  them  to 
deprivation  in  case  of  maintaining  doctrine  repugnant  thereto  ;(6)  the 
Ireasonableness  of  whtch  injunction,  though  it  has  been  of  late  much- 
disputed,  occasioned  it  to  be  re-enacted  at  two  subsequent  periods  of 
bur  history.(c) 

Immediately  after  the  restoration,  the  prelates  recovered  their  ordi- 
nary jurisdiction,  and  their  seats  in  parliament,  of  which  they  had 
been  by  undue  management  despoiled  in  the  season  just  preceding  the 
civil  war;  for  some  of  them  had  been  impeached,  and  others  were 
terrified  by  the  great  danger  of  attending  in  their  places  in  the  lords* 
house,  about  the  time  the  bills  for  taking  away  their  votes  and  juris- 
diction were  passed. ((/)  In  the  succeeding  session  was  passed  the 
lasiuict  for  uniformity  in  the  service  and  sacraments  of  our  church,(c) 
which  is  generally  understood  when  we  use  that  expression,  although 
there  have  been  three  preceding  statutes,  above  referred  to,  with 
similar  tiiles.(/)  Hereby  episcopal  ordination  was  made  necessary 
r  *^16  1  ^^  ^^^  holding  of  any  ecclesiastical  promotion,  and  the 
*•  "^  J  liturgy  was  fur  the  "fifth  time  confirmed  in  parliament,(f) 
some  alterations  and  additions  having  been  inserted  by  the  convoca* 
tion  of  the  province  of  Canterbury,  and  agreed  to  by  that  of  York, 
with  more  cmdour,  as  T^ord  Clarendon  thinks,  than  real  prudence,  or 
prospect  of  beneficial  eflect  ;(A)  but  the  event  does  not  seem  to  have 
corresponded  with  his  expectation. 

iy)  5SlB  Edw.  c.  1.  {z)  1  Mar.  seas.  S,  c.  ^ 

(a)  Stut.  1  Kliz.  c.  2.    8  Eliz.  c.  1.  (6)  Stat  13  Eliz.  c  13.    See  230ea  II.  c.  28. 

(c)  13  JL  14  Cha.  11.  c.  4.    5  Ann.  c  5. 

(d)  16  Cha.  I.  c.  1 1,  repealed  by  13  Clia.  II.  st  1,  e.  12,  and  16  Cha.  I.  c.  27,  repealed  by 
13  Cha.  II.  St.  I,  c.  2.  (e)  13  &  14Cha.  II.  c.  4. 

(/)  2&3Edw.  VI.C.1.    5  &  6  Edw.  VI.  c.  1.    lEhz.c.2. 

(gr)  By  tho  preceding*  acta  for  uniformity,  and  by  8  Eliz.  c.  1. 

(A)  Clttrend.  Cuntio.  156,  fo.  ed.  Before  Ihe  Refbriuation  (there*  bcln^  no  funeral  form 
of  common  prayer  authorised  t)y  parliament),  fluting  days  and  holidays  were  ocdained  in 
convocation.  Middleton  v.  CrofVa,  Ca.  Temp.  Hard.  332.  2  Atk.  662/and  Year-book  SO 
flen.  VI.  13.  21  Edw.  IV.  45,  there  cited.  Siiioe  that  time  the  clergy  in  oonvocation  have 
only  been  considered  tho  propounders  of  ecclesiastical  constitutions  respectini;  forms  o( 
prater.  S.  C.  2  Atk.  657.  2  Str.  105a  The  act  of  uniformity,  13  6l  14  Cha.  II.  c  4,  ^  17, 
is  express  against  tlie  use  of  any  other  form  of  prayer  than  that  there  prescribed.  For  this 
rua!<ou,  the  power  of  ordaining  occasional  forms  of  prayer  has  been  denied  by  an  eooesias- 
tical  ^ter  (Johnson, 'Ecc.  Law);  but  he  afterwards  recanted:  and  he  observes,  in  another 
place,  that  it  is  sufficient  that  the  two  houses  of  parliament  acknowledge  this  power  in  the 
crown,  by  submitting  to  the  rnyal  ordinances,  of  observini^  such  days,  and  sometimes  peti 
tiooing  the  king  to  order  such  solemnlUeik    Burn,  Eco.  Law,  Holidays,  i  10,  ?oL  ii.  327 
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Within  a  few  years  after  this  prosperous  and  complete  settlement, 
the  whole  establishment  of  the  church  was  endangered  by  a  proposal 
made  to  King  Charles  II.,  under  the  specious  pretence  of  indulging 
liberty  of  cDn8cience.(r)  This  was  a  scheme  for  raising  an  immense 
revenue  by  selling  dispensations  for  th^  exercise  of  any  religion.  The 
unlimited  wildness  of  it  was  satirised  by  Lord  Chancellor  Clarendon 
(though  he  afterwards  thought  it  an  unguarded  expression),  by  say- 
in^»  **  it  was  ship-money  in  religion,  that  nobody  could  tell  tKe  end 
ol,  or  where  it  would  rest."  It  soems  copied  from  the  pope's  mer- 
chandising  of  dispensations,  but  exaggerated  far  beyond  the  extrava- 
gant original.  The  project,  however,  was  defeated  by  the  wisdom 
and  firm  int^rity  of  the  chancellor  and  treasurer ;(;)  who,  against 
the  king's  positive  solicitations,  conducted  and  animated  the  opposi- 
tion made  to  it  by  all  the  prelates  of  the  realm.  ♦In  the  r  ^^gn  1 
same  reign,  other  designs,  pregnant  with  the  like  danger,  ■'  ^ 

were  attempted,  bills  being  brought  into  parliament  with  specious  and 
fallacious  iiiles,(&)  but  without  any  final  success  against  the  establish- 
ment  or  welfare  of  the  church.  ' 

But  it  was  not  thought  sufficient  to  erect  this  sacred  pile  of  national 
religion,  to  repair,  to  strengthen,  and  adorn  it ;  our  laws  have,  more- 
over, cast  fences  around,  to  prevent  any  hostile  surprise.  By  what 
is  styled  the  corporation  aot,(0  all  magistrates  of  cities  and  boroughs^ 
and,  by  the  test  act»(m)  all  officers,  civil  and  military,  were  obliged* 
under  severe  penalties,  to  receive  the  sacrament  according  to  the 
riles  of  the  Church  of  England.  These  acts  have,  indeed,  since  been 
repealed  :{n)  however,  another  very  prudent  law  is  still  in  force,  by 
tvhicb  mayors,  bailiffs,  and  other  magistrates,  are  restrained  from 
appearing  at  any  public  meeting  for  religious  worship,  other  than 
ot  the  church  of  England  by  law  established,  in  the  gowns  or  with 
the  ensigns  of  their  respective  offices,  under  penalty  of  being  disabled 
to  hold  that  or  any  public  employ  men  t(o)  This  is  a  politic  and  mild 
assenion  of  the  legal  auperiority  and  dignity  of  the  established  church. 

Such  are  the  laws,  which  confer  on  the  subjects  of  this  realm  the. 
greatest  beniefil  which  any  civil  institutions  can  bestow,  by  well  pro- 
viding for  the  free  and  due  exercise  of  pure  and  reformed  religion. 

ed.  7.  But  Dr.  fiuni  does  not  aeem  inclined  to  vindicate  the  alterttione  (of  which  he  gives 
tpccimena)  made  by  Jamee  II.  in  the  forms  ibr  the  9i)Ui  of  May  and  the  SOth  of  January, 
fiurn,  Ecc.  Law,  vol  iii.  324,325,  326.  ed.  7. 

(i)  CJareod.  Cont  345. 348.  See  Neal'a  HIatory  of  Uie  PulriUna,  toL  it.  407. 410,  ed. 
1822.  {j)  The  earl  of  Soothampton. 

ik)  4  Pari.  Hist  790. 1259. 

(/)  13  Cba.  II.  Stat  2,  c  1,  repealed,  as  to  the  sacramental  test,  by  aUtuto  9  Geo.  IT.  c.  17. 

(m)  Slat  35  Che.  II.  st  3,  o.  1,  also  repealed  by  stat.  9  Geo.  IV.  o.  17.  Tbe  otvil  and 
nilittr^  officers  required  to  make  the  declaration  thereby  substituted  are  mentioned,  ib.  (  7, 

(n)  ^t  9  Geo.  IV.  c  17.  It  had  been,  in  effect,  repealed  long  before,  by  the  practice 
of  passing  an  annual  indemnity  act,  which  is  still  coutinucd  (stat  3  Will.  IV.  c.  7),  and 
wliich  has  been  construed  as  prospective,  as  well  as  retrospective.  In  re  Stevenson,  3  fiarn* 
9Liid  Cr.  34.  (0)  Stat  5  Geo,  I.  c.  6.    See  4  BL  Comm.  54. 
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[    #218    ]  *LECTURE  XIV, 

THE  STATE  OF  PERSOffS,  AND  FIRST,  THE  STATE  OF  ALIEVAOE. 

The  division  which  I  formerly  made  of  persons  into  such  as  gov- 
ern, and  those  who  are  subject  to  government,  having  been  pursued 
through  the  several  kinds  of  dominion  and  jurisdiction  incident  to  civil 
communities,  and  variously  distributed  and  defined  by  our  laws;  and 
the  ecclesiastical  'order,  and  the  establishment  of  the  national  religion, 
having  occupied  the  three  last  lectures,  I  am  now  led  to  consider  the 
other  distinctions  which  prevail  among  the  general  body  of  the  peo- 
ple, or  subjects  of  this  realm. 

It  may  not  be  improper  briefly  to  premise,  that  persons  have  some- 
times been  distinguished  into  nati  and  nascituri.((i)  I  shall  only  here 
remark,  in  regard  to  this  distinction,  that  the  nascituri,  infants  in 
their  mother's  womb,  in  ventre  sa  mere  (as  the  legal  phrase  is),  are, 
in  many  respects,  regarded  as  subjects  of  municipal  institutions. 
Thus,  particularly,  it  is  highly  criminal  in  all  those  who  prevent  the 
future  birth  and  life  of  such  unborn  children  ;(fr)  and  it  is  clearly 
settled,  that  a  devise  to  an  infant  in  ventre  sa  mere,  is  eood  and 
eflectual,  though  he  be  born  after  the  testator's  death.(e)  Ihe  rights 
of  after-born  issue,  under  marriage  and  other  ^ttlements,  are  pro- 
vided for  by  the  stat.  10  &  11  Will.  III.  c.  16,  which  I  shall  mention 
again  hereafter. 

r  ♦219  1  *The  distinctions  to  be  treated  of  in  this  and  the  fol- 
^  J  lowing  lecture,  are,  those  which  constitute  the  state  of 

persons,  and  are,  among  the  Romans,  set  forth  in  those  laws  of  their 
pandects  comprehended  under  the  title  '*  de  statu  hominum,"  which  I 
have  adopted  and  prefixed  to  the  present  discourse.  The  Roman 
jurists  consider  these  distinctions  under  the  several  heads  of  libertatis, 
between  freemen  and  slaves;  civitatis,  between  natives  and  aliens; 
and  familisB,  between  parent  and  child.(<f) 

•  As  to  the  first,  whatever  traces  of  servitude  may  be  found  in  the 
villenage  of  old  times,  no  such  title  hath  for  many  reigns  subsisted  in 
the  English  code.  Happily  for  this  age  and  country,  and  for  the 
honour  of  humanity,  the  feuers  of  villenage,  as  it  respects  the  person, 
have  long  been  shaken  off:  jampridem  in  hac  republica  non  solum 
tenebris  vetustatis,  verum  etiam  luce  libertatis  oppressa  8unt.(e) 
Neither  was  the  condition  of  villeins  so  abject  as  is,  perhaps,  gener- 
ally imagined;  for  Sir  Edward  Coke,  in  commenting  on  Magna 
Cbarta,  pronounces  that  they  were  under   the  protection  of  that 


(a)  Tsy1or*fl  Civ.  L.  248.  For  the  privileges  of  the  naecituri,  or  ipes  Tentris,  see  Dig.  L. 
sti.  331.    Grot  J.  B.  and  P.  lib.  II.  c.  iv.  (  10.  • 

(6)  Beale  T.  Betle,  I  P.  W.  945.    8t  9  Geo.  IV.  c  31,  §  13. 

(e)  Taylor  v.  Bjdall,  1  Freem.  244.  Anon.  ib.  SHIZ,  See  Reere  ▼.  Lonf.l  Salk.  227. 
aarke  ▼.  Blake,  2  Bro.  C.  C.  320.  2  Vee.  J.  673.  Doe  d.  Ckrke  v.  Clarke,  2  H.  Bi  399. 
Wbitelock  ▼.  Heddon,  1  Boa.  &  P.  243. 

id)  Ueinecc  tAem.  Jur.  Civ.  lib.  1.  Ut.  lit.  (  62.  See  Dig.  IV.  v.  1 1 ,  end  Heinecc.  Ant 
Rom.  App.  lib.  1,  prino.  (e)  Cic  pro  C  Rabirio,  ^  4. 
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constitutional  law,  being  accounted  free  against  all  men  except  their 
lords.(/) 

The  last  distinction,  namely,  the  famiUae,  applies  to  the  head  of 
persons,  as  considered  by  the  law  in  private  domestic  relations,  which 
will  be  spoken  of  in  the  sequel  of  this  part  of  these  dissertations. 

The  state  of  persons,  in  respect  to  the  second  Roman  distinction, 
civitatis,  which  divides  them  into  natives  and  aliens,  will  be  treated 
of  in  the  present  lecture,  reserving  for  the  following  discourse  other 
general  discriminations  affecting  the  mass  of  the  people,  and  such  as 
are  the  foundation  of  various  parts  of  our  law.  Thus,  there  is  no 
person  but  who  is  either  a  minor,  or  of  full  age,  and  so  of  other  qual- 
ities. All  these  distinctions  ♦are  reducible  to  the  head  of  p  ^^^^^^  ^ 
incapacity  or  disability  ;  that  is,  those  with  whom  the  L  J 

incapacitated  character  is  contrasted,  enjoy  in  contradistinction  to 
the  specified  exceptions,  the  full  and  undiminished  rights  and  privileges 
of  a  British  subject.  These  various  disabilities  arise  from  the  several 
causes  of  alienage,  illegitimacy,  infancy,  and  a  defect  of  rational 
understanding. 

1.  The  first  distinction,  then,  to  be  particularly  treated  of,  and 
intended  as  the  subject  of  the  remainder  of  the  present  lecture,  is  that 
which  subsists  between  natural  born  subjects  and  aliens.  Some  dis*> 
crimination  between  citizens  and  foreigners,  with  different  degrees, 
indeed,  of  rigor,  has^prevailed  in  the  laws  of  all  or  most  countries; 
for  no  jurist,  I  believe,  ever  yet  maintained  that  a  foreigner,  though 
entitled  to  sojourn  uninjured  and  unmolested  in  a  strange  country* 
might  claim  to  be  incorporated  into  such  civil  cothmunity,  and  to 
enjoy  the  municipal  rights  of  natural  subjects,  tt  would  be,  perhaps* 
a  difficult,  but  not  unimportant,  attempt  to  ascertain,  in  point  of  poKti. 
cal  expedience,  the  proper  measure  and  necessary  points  of  disqualifii 
cation  of  aliens,  so  as  to  invite  populousness,  without  danger  to  the 
civil  and  religious  establbhment  of  the  hospitable  nation. 

•*  Whenever  a  foreigner,"  says  AyliflTe,  "  travelled  out  of  his  coun-> 
try,  he  could  only  claim  the  benefit  of  the  law  of  nations,  having  no 
right  to  the  law  or  privileges  of  any  particular  place."^)  Indeed,  the 
the  ancient  laws  of  Rome  treated  foreigners  both  with  indignity  and 
severity.  They  seem,  however,  to  have  had  the  power  of  making  a 
will  as  early  as  the  time  of  Cicero  ;(A)  and  their  disabilities  and 
restrictions,  1  presume,  gradually  wore  away,  till  at  length,  the  empe<^ 
ror  Antoninus  Caracalla,  with  an  unparalleled  latitude,  oommunicated 
the  ^privileges  of  a  Roman  citizen  to  all  the  inhabitants  r  ^noi  i 
of  that  wide  empire  :(t)  which  constitution,  Heineccius  ^  ^ 

(f)  2  lout  4.  But  this  ia  contradicted  by  a  eontemporarj  antiqimrian.  Cotton  Potthnm^ 
i*nd  b  prolMbly  tbe  gVm§  of  later  agea  in  fiivorem  libert^tia.  See  Bract  308,  b.  33,  b. 
Hanam'A  Middle  Agts,  vol  iii.  355, 356,  357,  od.  3.  GarUnd  v.  JekeU,  8  fiing.  393.  See 
Ibrthar  oo  Ihia  point,  infra.  Vol.  II.  33, 33. 

(€)  CW,  Law,  b.  U.  t  3.    The  marginal  reference  to  the  Digoat  ia  erroneoua. 

(A)  Cic  de  Orat  lib.  i.  c.  39.  But  thia  paaaa^e  leavea  it  in  doubt  whether  tbe  foreigner 
poaaeaaed  aoeh  power,  and  only  provee  that  bia  property  went  to  hia  patron,  jure  applica. 
fiooia.  He  had  not,  in  much  later  timea,  the  correlative  capacity  of  taking  by  will  Cod. 
VI.  xxiT.  I.    Di|f.  XXVIII.  V.  6.  3. 

(t)  Dig.  I.  ▼.  17.  For  the  cauaea  and  oonaequencea  of  thia  celebrated  oonatitntion,  see 
Reineoe.  Ant  Rom.  App.  lib.  I.  c  i..(  19.  Gibbon,  Hiat  ch.  6,  aab.  &su  It  was  farther 
extended  by  Jmtioian,  Cod.  VII.  y. 
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observes,  overturned  almost  the  whole  law  relative  to  this  subject  ;(j) 
and  it  was  assuredly  a  liberal  extension  of  that  jus  Quiritiun),  or  jus 
civitatis,(/r)  which  was  at  first  limited  to  the  pomoeria  of  Rome»  then 
circumscribed,  as  to  a  portion  of  it,  by  the  bounds  of  Latium  ;  after- 
wards indulged,  in  a  still  inferior  degree,  to  all  Italy,  and  now,  by 
this  ordinance,  diffused,  with  little  or  no  discrimination,  through  the 
greatest  part  of  the  known  world. 

An  alien,  by  the  laws  of  England,  is  one  born  out  of  the  allegiance 
of  the  king.(/)  But  this  requires  explanation ;  for  if  foreign  enemies 
should  invade  this  country,  and  surprise  any  castle  or  fort,  and  have 
issue  born  within  the  realm,  such  issue  would  be  alien,(m)  because 
not  born  under  the  king's  obedience  and  protection.  On  the  other 
hand,  if  natural  born  subjects  have  children  born  abroad,  such  chil- 
dren also  by  the  stat.  7  Ann.  c*  5,  §  3,(n)  are  to  be  adjudged  natural 
born  subjects,  and  not  aliens.  The  benefits  of  this  act  are,  by  the 
Stat.  4  G«o.  11.  c  21,  denied  to  the  issue  of  traitors  and  other  criminals; 
but  such  persons  as  were  allowed  by  the  last-mentioned  law  to  claim' 
these  privileges,  may  now,  by  a  subsequent  act,(o)  transmit  them  to 
their  immediate  descendants.  Before  these  modern  provisions  were 
in  force,  and  while  the  matter  rested  chiefly  on  a  far  more  ancient 
parliamentary  ordinance,(/>)  the  law  of  England  was  always  very 
favourable  and  indulgent  in  extending  the  principles  on  which  a  per- 
son might  be  adjudg^  a  natural  born  subject,  rather  than  be  liable  to 
r  *223  1  ^  *disabilities  of  alienace.(j)  As  to  which  matter  of 
■-  J  inquiry  I  shall  here  onl^  Uirther  add,  that  those  are  not 

aliens  who  are  oorn  either  in  his  majesty's  colonies  and  plantations,(r) 
or  on  those  parts  of  the  ocean  which  are  reputed  the  English  seas.(«} 

It  has  been  thought  inconsistent  with  the  safety  and  interests  of  this 
country,  that  aliens  should  be  proprietors  of  landed  estates  here,  which 
therefore  they  .are  not  allowed  to  possess,  either  by  inheritapce,  or  any 
other  means;  all  which  other  means  are  included  by  the  law.onder  the 
term/'fpurchase,"  that  is,  acquisition.  An  alien  son  may  inherit  to  bis 
father,  who  was  a  natural  born  subject.(0  And,  anciently,  if  the  father 
>iras  an  alien,  his  issue  could  not  inherit  to  the  grandfather,  because  he 
must  claim  mediante  patre ;  but  the  land  would  have  escheated,(u)  that 
is,  fallen  into  the  hands  of  whom  it  was  holJen,  if  the  grandfather  had 
no  other  heirs.  This  hardship,  however^is  renocdied  by  an  act  of  parlia- 

{})  Heineoe.  Ant  Rom.  lib.  i.  e.  1,  in  prooBin. 

Ik)  The  former  related  to  private,  Uie  UUer  to  pahlic  tightM,  See  PUn.  Ep.  x.  4  6. 
fleineec.  Antiq.  App,  lib.  I.  o.  i.  s.  23.  For  the  diHtioclion  between  theae  terma  and  jot 
Latii,  or  jns  Italicum,  aee  Heineec.  lib.  I.  c.  ii.  &,  iii. 

(i)  Doe  d.  Daronre  ▼.  Jonea,  4  T.  R.  308.  (si)  Calvin*8  oaM,  7  Co.  18  a. 

(n)  And  lee  10  Ann.  c.  5.  (o)  St  13  Geo.  III.  c  31. 

(|»)St35Edw.III.ft2. 
•   (9)  Godfrey  y.  Diion,  2  Roll.  R-  93.    CoUtn^wood  ▼.  Piice,  I  Vent  427. 

(r)  St.  13  Geo.  IIL  c  25.  Children  bom  in  the  United  Sutea  of  America,  ttnoe  the 
reeognition  of  their  independence,  are  aliens  or  natural  eobjecta,  aooordin|r  to  the  election 
of  their  parente  at  the  time  of  tlie  aeparation.  Doe  d.  Thomaa  t.  Acklam,  2  Bam.  Sc  Cr. 
779.    Doe  d.  Anehmuty  ▼.  Mulcaater,  5  Bam.  and  Cr.  771. 

(f)  Mollnj,  lib.  III.  c  ii.  a.  7,  p.  432,  ed.  8.  See  Bacon  ▼.  Baoon,  Cro.  Car.  601.  Aa  to 
the  vulvar  er.'or,  thit  personi  born  at  aea  belongs  to  Stepnej  pariah,  see  Barr.  Stat  475. 

it)  St  Ann.  c.  5.    4  Geo.  II.  c  21 .    Before  those  statatea,  and  in  caaca  excepted  by  themi 
the  isfiae  was,  and  is,  incapable  of  inheriting.    Ca  Ln.  8  a. 
■  (M)  CoUinfwood  ?.  Pace,  1  Vent  410* 
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ment^enabting  heirs  to  claim  through  alien  ancestors  :(tJ)  to  which  indul- 
gence it  is  by  a  later  statute  made  a  necessary  condition,  that  the 
claimants  were  in  being,  and  capable  of  taking  the  estate  at  the  death 
of  the  persons  dying  seised  of  the  inheritable  interest  therein  ;(w)  and 
it  is  added,  that  if  the  descent  be  cast  upon  a  daughter,  an  after-born 
son  shall  divest  her  of  her  right,  and  after-born  daughters  shall  be  jointly 
entitled  with  the  cldest.(2;) 

With  regard  to  estates  acquired  by  other  means  than  by  inherit- 
ance, the  law  has  introduced  in  favour  of  the  ♦royal  pre-  r  ^ga  i 
rogative,  that  an  alien  may  purchase,  but  not  hold  lands ;(y) '-  ^ 

that  is,  after  the  conveyance  is  completed,  the  interest  which  he  would 
have  enjoyed  in  case  he  had  been  a  natural  born  subject,  becomes 
forfeitable  to  the  king.  Such  forfeiture  accrues,  not  only  of  freehold 
estates,  but  of  leases  for  years  of  meadows,  pastures  or  the  like.  But 
an  alien  merchant  may  rent  a  house  for  his  habitation.(z)  If  other 
aliens  seeking  to  reside  here,  and  not  professing  merchandise,  are, 
according  to  legal  strictness,  disabled  from  taking  houses  for  their 
habitation,  such  general  exclusion  of  foreigners  seems  inconsistent 
with  the  received  maximsof  policy,  and  hardly  reconcileable  with  the 
law  of  nations. (a)  It  is,  therefore,  very  properly  demanded  by  one 
of  the  learned  editors  of  Sir  Edward  Coke's  first  Institute,  whether,  if 
such  be  the  common  law  (which  he  appears  to  doubt,)  its  severity 
ought  not  to  be  corrected  by  the  le^islaiure.(6)  Though  a  very 
impolitic  law  of  Henry  VIII.  makes  void  all  leases  of  houses  or  shops 
to  alien  artificers  or  handicraftsmen,(c)  and  hath  not  yet  been  expressly 
repealed,((/)  yet  the  force  of  it  hath  been  extenuated  by  very  strict 
judicial  eonstructions.(e)  The  intention  of  the  legislature  w^s  twofold ; 
iiamely  to  prevent  aliens  from  having  permanent  estate,  and  from 
exercising  trades  here  to  the  prejudice  of  native  subjects.  Therefore, 
if  an  alien  artificer  takes  a  house  to  hold  at  will,  this  is  allowable ;(/) 
and  if  he  works  as  journeyman  or  servant  to  a  natural  born  subject,^ 
this  case  is  not  at  all  affected  by  the  words  of  the  statute. 

♦Farther  an  alien  cannot  take  lands  by  any  act  of  r  ^^04  1 
law,(g')  as  it  is  expressed ;  thus,  a  husband,  being  an  alien,  ^  ^ 

cannot  be  tenant  by  the  curtesy  ;{h)  and  a  wife,  beins  an  alien,  can- 
not be  endowed,  except  the  consort  of  the  king.(t)  And  in  all  cases 
of  title  accruing  by  act  of  law,  without  the  concurrence  or  co-opera- 
tion of  the  party,  the  alien  is  disabled  from  taking,  as  well  as  from 

(9)  n  Sl  13  WUl.  in.  c.  6.  (10)  35  Geo.  IT.  c.  39,  4  1.  («)  Ibid,  lu  9. 

(y)  Anon.  1  Leon.  47.  4  Leon.  83.  Co.  Ln.  3  b.  Boys*  caw,  Dy.  383.  Rex  v.  Hotland, 
8ty.  31.  AU.  16.    Pagers  casp,  5  Ca  5«  b.   See  Vattel,  a.  114. 

(s)  Co.  La.  3  b.    1  RoU.  Ab.  194.  (a)  Puff.  Jar.  N.  and  G.  Ub.  III.  c  lit.  a.  9. 

ih)  Co.  Ln.  3  b.  Hargrave,  n.  9.  (c)  St  33  Hen.  Vlli.  c.  16,  a.  13. 

{d)  Sir  William  Blacketone  saya,  that  the  atatutea  prohibiting  alien  artificera  to  work  for 

themaelvea  are  generally  held  to  be  virtaally  repealed   by  the  eUt  5  Bliz.  0.  7 ;   but  thia 

'opinion  ia  not  Oonfirroed  by  authority.  1  Sau.  8  n.  1.    4  East,  1U7.   Co.  Ln.  3  b.  Harg.  n.  7. 

(a;  Jevena  v.  ilarridge,  1  Saa.  7.  1  Sid.  309.  Bridghain  ▼.  Frontoe,  3  Mod.  94.  Pit- 
Ungton  V.  Peach,  3  Show.  135.   Progera  v.  Arthur,  3  Salk.  38. 

(/)  Anon.  Dy.Sb.  niarg. 

(g)  CalTiQ*fi  case,  7  Co.  25  a.  Collingwood  v.  Paoe,  1  Vent  417.  Progera  ▼.  Arthur,  3  Salk. 
28 ;  but  aee  Rex  v.  Eaatboorne,  4  East,  103. 

^k)  Progera  t.  Arthur,  3  Salk.  38;  Collingwood  v.  Pace,  1  Vent  417;  and  See  Bark  ▼. 
Brown,  3  Atk.  398. 

(t;  Co.  Ln.  31  a.  b.  1  Roll  Ab.  675.    Collingwood  v.  Pace,  sup.  cit 


Digitized  by 


Google 


216  wooddessoh's  lectures,  ^ 

holding,  the  estate ;  and,  having  been  passive  and  done  nothing  to 
nrierit  the  punishment  of  forfeiture,  no  right  of  that  kind  vests  in  the 
crown. 

However,  in  regard  to  personal  goods,  our  law  is  most  favourable 
to  an  alien  ;  for  these  he  is  allowed  to  possess  :{j)  he  may  bring  a  per- 
sonal action  to  recover  them  in  specie,  or  a  satisfaction  in  value,  if 
they  are  withholden  or  damaged  ;(k)  and  he  may  bequeath  them  by 
will.(/)  As  a  merchant  stranger  is  allowed  to  inhabit  and  traffic  here, 
he  is  protected  by  the  law  in  all  things  relating  to  such  merchan- 
()ise.(m)  He  may  bring  an  action  to  recover  possession  of  the  house 
demised  to  him,  or  for  any  injury  affecting  it,  as  well  as  be  a  plaintiff 
in  suits  concerning  mere  personal  property. 

The  security  ol  foreign  merchants  in  coming  into  England,  leaving 
it,  travelling  through,  or  abiding  in  it,  is  very  fully  and  explicitly,  and 
even  verbosely,  ordained  in  Magna  Charta.(n)  A  statuie  to  the  like 
effect  was  passed  under  Edward  III.(o)  And  it  was  holden,  in  favour 
of  foreign  merchandise,  as  early  as  the  time  of  Henry  VIII.,  that  an 
alien,  while  resident  in  France,  might  sue  for  recovery  of  a  debt  in  the 
court  of  common  pleas.(  p) 

r  ♦aa^  T  ^^  aliens  by  the  law  of  nations,  and  the  municipal 
^  J  *institutions  of  this  land,  were  always  permitted  to  reside 

here  fur  the  purposes  of  traffic,  it  was  reasonable  as  soon  as  the  pro- 
visions concerning  bankrupts  were  reduced  to  system,  to  extend  them  to 
foreigners;  both  to  make  them  liable  thereto  asother  traders,  and  capa- 
ble of  receiving  the  benefit  thereof  as  other  crediiors.(9)  Therefore, 
also  an  alien  may  maintain  an  action  of  slander  in  calling  him  a  bank- 
rupt,(r)  as  for  defamation  in  general,  and  for  injurious  assaults  to  his 
person. 

And  moreover,  by  an  express  law,  redress  is  provided  for  aliens 
who  are  injured  by  the  king's  subjects  on  the  sea,  or  in  any  part  of  the 
realm.(s) 

But,  as  an  alien  is  not  allowed  to  possess  any  real  estate,  except  a 
house  for  his  habitation,  it  follows,  that  he  cannot  maintain  any  action 
in  which  any  interest  in  land  is  attempted  to  be  recovered. 

In  regard  to  forensic  litigations,  such  has  been  the  unexampled 
benignity  of  our  ancient  law,  that  where  either  plaintiff  or  defendant 
tp  a  suit  is  alien,  he  may  demand  a  trial,  per  medietatem  linguas ;  that 
is,  to  have  a  jury  consisting  of  an  equal  number  of  foreigners  and  natu- 
ral subjects,  even  though  the  king  be  a  party.(() 

( j)  AnoD  Benl.  and  Dal;  36.  (k)  Co.  14.11. 129  b.    Dy.  2  b. 

(0  Anon.  1  And.  25.    Godfrey  ▼.  Dixon,  2  Roll.  R.  94. 

(m)  See  2  Coll.  Jur.  128.    Oppenheimer  v.  Levy.  2  Sir.  1082.  («)  C.  SO. 

(0)  '27  Edw.  III.  c.  2.    See  Hall.  Middle  Agiis  vol.  iii.  380,  ed.  .3. 

(p)  Provided  Ihe  two  oonnlries  are  not  at  war.  Anon.  Dy,  2  b.  2  Coll.  Jar.  139. 
Albretcbt  ▼.  Busman,  2  Ves.  6l  B.  323. 

(9)  Sl  21  Jac.  I.  c  19,  8. 15. 

(r)  Tirlol  v.  Morris,  1  BuUt.  134.    Yelv.  19a  («)  31  Hcti.  VI.  c.  4. 

{t)  St  27  Edw.  I.  c.  8.  28  Edw.  III.  c.  13,  §  2.  It  is  provided  by  the  first  of  these  «t«t- 
utes,  that  if  both  parties  are  aliens,  the  whole  jury  shall  bo  aliens;  but  this  prortsion, 
though,  perhaps,  requisite  in  that  age,  when  the  law^f  merchants  was  less  extensively  known, 
has  gradually  fallen  into  disuse,  their  being  no  peculiar  dread  of  partiality  in  tnat  case. 
^  And,  as  aliens  are  incapable  of  holding  land,  it  was  very  properly  enacted,  8  Hen.  VI.  c  29, 
that  where  the  trial  is  per  medietntcm  lingus,  wont  of  frrehold  shall  be  no  challenge. 
I'hetiG  acts  are  now  repealed,  and  tlie  right  to  a  trial  de  medietate  linguie  only  extends 
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An  alien,  indicted  of  felony,  may  have  the  benefit  of  this  trial,  but 
not  on  a  charTO  of  high  trea8on.(tf) 

It  has  also  been  resolved,  that  aliens  may  be  executors  or  adminis- 
trators ;  and,  as  such,  may  become  entitled  to  leases,  as  well  as  other 
merely  personal  property ;  and  that,  whether  they  reside  here  or 
abroad ;  and  though  the  testator  or  intestate  was  also  an  alien.(t;) 

^Notwithstanding  aliens  could  not  enjoy  any  free-  r  ^22Q  [ 
hold  estates  in  lauds,  they  were  always  capable  of  the »-  *- 

superior  ecclesiastical  preferments  in  this  realm;  which  must,  per- 
haps, be  ascribed  rather  to  the  influence  of  papal  authority,  than 
to  the  idea,  that  churchmen  were  less  likely  than  laity  to  have 
or  to  cherish  a  native  interest  incompatible  with  the  welfare  of 
this  country,  though  a  very  eminent  lawyer  gives  that  reason 
for  the  di8tinction.(ii7)  Besides  the  great  .number  of  aliens  who 
have  beea  elevated  to  the  rank  of  English  prelates,  most  of  our' 
richest  monasteries  were  governed  by  foreigners,  and  had  more 
French  than  native  inhabitant8.(x)  As  to  parochial  preferments, 
three  several  acts  of  parliament  were  passed,  in  the  space  of  about 
thirty  years,  to  restrain  aliens  from  holding  ecclesiastical  livings  ;{p) 
which,  probably,  were  never  strictly  enforced,  although  Sir  £dward 
Coke  maintains,  that  if  an  alien  be  presented  to  a  bene6ce,  the  bishop 
ought  on  the  authority  of  these  statutes  and  the  records  of  parliament^ 
to  refuse  to  admit  him.(2)  On  the  other  hand,  it  is  said  to  have  been 
judicially  holden,  that  an  alien  is  capable  of  an  ecclesiastical  benefice, 
and  that  as  such  incumbent,  he  may  maintain  any  action  concerning 
the  glebe,  tithes,  or  the  like,  as  alien  priors  might  have  done,  because 
he  sues  not  in  his  own  right,  but  in  right  of  his  church.(a)  If  (his  be 
so,  it  is  a  strong  instance  of  acts  of  parliament  becoming  obsolete.(6) 

But  an  alien,  though  naturalised,  is  oot  to  be  entrusted  with  any 
office  concerning  the  administration  of  the  laws,  not  even  that  of  a  con-, 
stable  ;(c)  much  less  is  he  ^qualified  to  vote  at  parliamen-  r  ^aoj  i 
tary  d^ctions(<i)  or  to  be  chosen  a  member  of  the  legisla-  '-  ■' 

ture,(6)  as  I  have  before  mentioned  in  treating  on  that  subject. 

An  alien  while  he  resides  here,  is  generally  subject  to  our  laws, 
and  owes  a  local  and  temporary  allegance  to  our  sovereign,  by  whose 
authority  those  laws  are  administered,  and  by  whom,  therefore,' he  is 
protected  in  the  enjoyment  of  such  rights  as  are  indulged  to'  him. 
Consequently,  there  is  no  doubt,  as  I  have  before  intimated,  that  aliens 

to  crimintti  cuici,  sL  6  Oea  IV.  c  50,  m.  47,  &.  S2;  bot  tbej  are  not  iRiproperlj  milSccri  bj 
waj  of  ooiiunflt  with  the  rigorous  exclusioiiB,  sup.  !225. 

(«)  Rex  V.  SherlKM,  Vj.  HS  %.    Anon.  Jenlc  ^1 6,  pi.  58. 

iv)  Caruou*s  owe,  Cro.  Car.  9.  Drock  v.  Phillipo,  Cro.  El.  683.  See  Wyngate  ▼.  Marke, 
ib.275. 

(w)  2  Roll.  Ab.  348,  p!.  4.    8oe  Wntaon*!  Clcrgryman'a  Law,  c.  xx.  p.  213. 

(X)  Burn,  Ccc.  Law,  Monasteries,  IL  2.  vol.  ii.  p.  517,  ed.  7. 

(y)  St.  3  Rich.  IL  c  3.    7  Rich.  IL  c.  12.    lffen.V.c.7. 

(«)  4Io8t.33a  3  Rot.  Pari.  554.  4  Rot  Pari.  304;  and  the  law  is  Uken  to  bo  so,  Gibs.  Cod. 
p.  61.  In  France  alienage  was  held  to  incapacitate  for  a  liencfice,  but  the  king  might  grant  a 
dispensation.  Domat.  L  ziz.  3. 6.  vol.  ii.  [543,]  ed.  Strahan.  And  soc  Anen.  Jenk.  130,  pi.  64. 

(a)  Dr.  Seaton*s  case,  Hughes  Parson's  law,  c.  10.  fiurn,  Ccc.  Law,  Benefice,  L  13.  vol. 
i.l45,ed.7.    Co  Ln.  1 29  b. 

(6)  Snp.  Elem.  Jor.  xxxiii.  note  t. 

(e)  Rex  V.  Mif?rre,  5  Burr.  2787  j  see  Anon.  Jenk.  130. 

id)  Courteon's  caws.  Hob.  271.  Middlesex  case,  2  Peck,  lia  ^ 

(€)  St.  12  &  13  Will.  3,0.2. 

NovfiMBfiR,  1842.— T 
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may  be  guilty  of  high  treason.  Thus,  if  a  foreigner,  even  one  whose 
stale  is  at  war  with  this  country,  whether  he  Is  settled  here  before,  or 
arrives  after,  the  commencement  of  hostilities,  practice  against  the 
life  of  the  king,  the  offence  is  high  treason.(/)  So  that  Sir  Edward 
Coke's  position,  that  an  alien  enemy  cannot  be  guilty  of  high  treason, (g) 
must  be  understood  with  the  restriction,  that  it  applies,  where  he 
invades  this  country,  and  is  taken  in  war:  in  which  case,  indeed  he 
is  not  punishable  at  all,  according  to  the  course,  or  by  the  rules,  of 
municipal  institutions,  but  is  to  be  dealt  with  according  to  the  law  of 
nations  in  martial  affairs. 

It  hath  been  resolved,  that  if  a  natural  born  subject  affect  to  cast  off 
his  allegiance,  and  to  transfer  his  subjection  to  a  foreign  prince,  still 
he  may  suffer  as  a  traitor,  if  he  commit  what,  in  others,  would  amount 
to  that  crime :  such  is  legally  supposed  to  be  the  inseparable  quality 
of  allegiance  arising  from  birth.(A;  That  a  soldier  fighting  under  a 
foreign  commission,  according  to  the  general  laws  of  arms,  should  be 
arraigned  as  a  traitor,  instead  of  being  treated  as  a  public  enemy  and 
prisoner  of  war,  may,  at  first  sight,  have  an  air  of  rigour  and  sever* 
ity ;  but  the  nation's  safety  requires  that  this  should  be  the  invariable 
r  «228  1  P^'^'^^^P'®  ^^  respect  to  ^natural  born  subjects,  and  that 
"-  -'  there  should  be  no  withdrawing  of  allegiance,  no  counte-* 

nance  allowed  to  such  a  derence.(?)  The  law  was,  therefore,  so, 
declared  to  be  even  in  the  case  of  a  culprit,  who,  though  found  by 
the  verdict  to  have  been  born  in  this  island,  was  from  infancy,  educa- 
ted abroad,  with  foreign  interests  and  affections.(^*)  Indeed,  his  com- 
mission was  destined  for  an  enterprise  to  place  a  pretender  on  the 
throne.  But  the  jury  humanely  recommended  him  to  mercy,  and  he 
was  pardoned  on  condition  of  retiring  and  abiding  beyond  seas  during 
life. 

It  is  declared,  by  a  statute,*  above  cited,  that  every  alien  residing, 
within  the  king's  dominions  shall  be  bounden  by  and  unto  the  laws  and 
statutes  of  the  realm.(Ar)  Reason  and  humanity  may  interpose  against 
the  strict  execution  of  the  law,  but  not  disprove  (perhaps)  the  justice 
of  the  establishment  itself.  A  French  prisoner  of  war  being  indicted 
for  privately  stealing,  in  the  shop  of  a  goldsmith  and  jeweller,  a  dia- 
mond^ring,  which  is  an  offence  punishable  with  death,  the  judge  who 
tried  him  thought  it  improper  to  proceed  capitally  upon  a  local  institu' 
tion :  and,  therefore,  advised  the  jury  to  find  him  guilty  of  simple  lar- 
ceny only.(/)  The  judge's  humanity  is,  at  least,  moVe  conspicuous 
than  the  soundness  of  the  principle,  as  a  point  of  mere  law. 

But,  in  another  matter,  the  benignity  ot  English  judges  is  unclouded 

(/)  1  Hawk.  P.  a  35.    See  cese  of  Mary  Queen  of  Scots,  Dy.  145  a,  marr. 

(g)  3Inst.4,5. 

(A)  Storie*!  caM,  Dy.  300,  b.  pi.  3a  Co.  Ln.  V29  a.  1  Hawk.  P.  C.  35 ;  and  see  Ayliffe, 
Parerg.  lib.  II.  til.  iii.  p.  73. 

(t)  See  Mill.  Civ.  L.  260,  §  5,  a  very  able  eraay  on  this  subject;  and  Code  de  Napoleon, 
liv.  I.  tit  i.  c.  2. 

( i)  JEncM  MacdonaId*8  case,  Fost  59. 

(*)  St.  32  Hen.  VIII.  c.  xvi.  §  9.  Anon.  Kelyng.  38.  Andree  v.  Fletcher.  2 T.  R.  165. 
Aa  to  the  power  of  alien  friends  reaident  in  lhi8  country  over  their  children,  and  ilie  con* 
trol  of  the  courts  over  theui,  see  Rex  v.  De  Mannevillc,  5  East,  121.  De  Munooviile  v* 
De  Manneville,  10  Ves.  52. 

CZ)*Rex  v.  Aloli^re,  Fost  188. 
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with  any  legal  doubt ;  I  mean,  that  aliens  were  comprehended  in  the 
statute  for  extending  the  benefit  of  clergy,  according  to  the  very  old 
interpretation  of  that  law.(m) 

In  the  above-mentioned  instance  of  treason,  it  appears  that  no  indi- 
vidual, according  to  the  ideas  of  ♦English  jurisprudence,  r  ^^229  1 
can  so  transfer  his  allegiance  to  a  foreign  power,  as  to  *•  ^ 

ceaae  to  be  subject  to  the  laws  of  hiM  native  country  respecting  that 
crime.  But  when  by  treaty,  especially  if  ratified  by  act  of  parliament, 
our  sovereign  cedes  any  island  or  region  to  another  state,  the  Inhabi- 
tants of  such  ceded  territory,  though  born  under  theallegiance^of  our 
king,  or  being  under  his  protection  while  it  appertained  to  his  crown 
and  authority,  become,  1  apprehend,  eflectually  aliens,  or  liable  to 
the  disabilities  of  alienage,  in  respect  to  their  future  concerns  with 
this  country :  and,  similar  to  this,  I  take  to  be  the  condition  of  the 
revolted  Americans,  since  the  recognition  of  their  independent  com- 
weahh.(n} 

What  I  have  hitherto  snid  of  the  privileges  of  aliens,  applies  onljr 
to  such  strangers  whose  slate  is  in  amity  with  our  sovereign  :  for  an 
alien  enemy  cannot,  in  reason,  be  entitled  to  any  privilege  or  protec- 
tion from  our  laws,  except,  perhaps,  as  to  atrocious  attempts  on  his 
life,  or  in  other  flagitious  cases.  But  an  alien  enemy,  who  comes  hero 
by  letters  of  safe  conduct,  or  resides  here  by  the  king's  license,  may 
maintain  an  action,  as  on  a  bond.(o)  This  seems  a  great  abatement 
of  the  ancient  rigour.(p)  Another  instance  of  the  like  nature  is,  that 
the  old  opinion,  that  Turks  and  infidels  are  perpetually  to  be  consi- 
dered as  alien  enemies,  has  been  long  explodea.(f)  It  seems,  also, 
that  an  alien  enemy  may  sue  in  auter  droit  (according  to  the  lesal 
phrase,  that  is,  in  another  person's  right ;)  as  where  such  foreign  plain- 
riflf  brings  the  action  as  executor  :(r)  •for,  though  it  may  r  ^gan  i 
be  urged,  that  this  may  tend  to  enrich  foreign  enemies,  ^  ^ 

and  that  private  convenience  must  give  way  to  public  utility,  yet,  at 
the  goods  of  the  testator,  who  was  not  an  alien  enemy,  are  not  forfeit* 
ed,  and  as  the  executor  recovers  them  for  others,  being,  perhaps,  tha 
kind's  subjects,  as  creditors,  for  instance,  who  might  otherwise  lose 
their  just  debts,  it  is  more  reasonable  and  conscientious  that  such  actioa 
should  be  allowed. 

The  property  of  an  alien,  resident  abroad,  consisting  of  stock  in  the 
public  funds,  or  other  personal  effects  in  this  country,  is  subject  to  the 
control  of  the  Court  of  Chancery.(5)  But,  if  an  alien,  resident  abroad, 
dies  intestate,  his  whole  property  here  is  distributable  according  to  the 

(m)  9  Hal.  P.  C.  373.  9  Htwk.  P.  C.  338.  See  Coorteen*!  oue.  Hob.  S71.  Bat  eee 
Foit  306,  oont 

(A)  Soe  D.M  d.  Thomaii  v.  Aclc1«m,  9  Barn,  and  Cr.  779.  Doe  d.  Auehmatjr  t.  Mulea*. 
ter,  5  Bam.  Sl  Cr.  771.    Siip.9-2a,  note  r.     M:itclileee,  1  Hag?.  Adm.  R.  9». 

(•)  Weill  T.  Witliams,  1  Ld.  Raym.  283.  Balk.  46.  Latw.31  See  1  Roll.  Ab.  195,  EL 
pi.  I.    CuMorea  ▼.  Pell,  8  T.  R.  166.  (p)  1  Roll  Ab.  IflS.    Termes  do  la  Ley,  Alien. 

(o)  Anon.  Salk.  40  B.  I.  Company  t.  Sandys,  10  How.  St.  Triala,  392.  Omicbuod  v« 
Barker,  1  Atk.  44.     Will  549.    Campbell  ▼.  Hall,  90  How.  St  Triala,  994.  313. 

(r)  Villa  ▼.  Dymook.  Skin.  370.  As  to  ransom  billa  Ibr  tbe  diachargeofa  oaptared  Teaiel,^ 
they  are  prohibited  by  at.  22  Geo.  III.  c  95,  and,  acourding  to  the  better  opinion,  were 
ill^al  hefon  that  aot.    The  same  rules  prevail  as  to  alieo  enemies  soinijr  in  equity  as  at 
law.     Rankisaent  ▼.  Barker,  1  Atk.  51.    Danli|rnT  v.  DaTollon,  2  Aos,  467.    Albrelcht  t. 
Sn^rain,  2  Ves.  and  B.  393.    Mitf.  186,  note,  ed.  3. 

(f)  Anon.  1  Atk.  19;  and  see  BayJey  v.  Edwards,  3  Swftn,  711. 
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laws  of  the  country  where  he  so  resides :(/)  for,  os  was  once  observed 
by  I^ord  Hardwicke,  no  foreigner  could  otherwise  deal  in  our  funds, 
but  at  the  peril  of  his  effects  going  according  to  our  laws,  and  not 
those  of  his  own  country.(u)  The  locality  of  the  abode  at  the  parly's 
death,  determines  the  rule  of  distribution  :{v)  but  it  must  be  a  station- 
ary, not  an  occasional,  residence,  in  order  that  the  niunicipal  institu- 
tions may  attach  on  the  property.(ir)  Thus^  the  foreign  property  of 
a  British  subject,  dying  intestate  here  or  abroad,  if  not  domiciled  there, 
and  consisting  of  public  funds  or  banks  (montium,  as  some  foreign 
jurists  term  them,)  or  other  personal  properly,  is  governed,  in  point  of 
distribution,  by  the  laws  of  this  country;  that  is,  unless  a  general  or 
partial  confiscation  takes  place  by  the  laws  of  the  country  where  the 
property  is:  as  in  France,  the  efTects  of  aliens  dying  there  were 
r  4^221  -1  formerly  forfeited  to  the  crown.(a:)  This  *was  called  jus 
'-  -I  albinatus,  from  the  words  alibi  natus;(j^)  but  two  excep- 

tions were  admitted,  one  in  favour  of  merchant  strangers  coming  to 
the  fair  of  Lyons ;  the  other,  where  the  deceased  left  children  or  rela- 
tions bom  in  France.(2) 

The  issue  of  an  alien,  born  within  the  realm,  are  accounted  natural 
subjects  ;(a)  in  which  respect,  there  is  no\{b)  (though  Sir  William 
Blackstone  supposes  the  coDtrary)(c)  any  difference  between  our  laws 
and  those  of  France.  In  each  country  birth  confers  the  rights  of 
naturalization. 

The  alien  himself  may  be  made  a  denizen  by  the  king's  authority ; 
which  is  an  incommunicable  prerogative  of  his  sovereignly ;  for  be 
cannot  grant  a  power  of  making  denizens  to  oibersj(d)  Denizatioa 
may  be  granted  for  years,  or  for  life,  or  to  the  alien  born  and  the  heirs 
of  {lis  b^y,  or  his  heirs  generally,  or  for  particular  purposes  and 
intents,  and  no  fartberi(e)  or  upon  condition.  By  a  statute,  above 
ifepeatedly  referred  to,(/)  all  denizens  shall  be  obedient  to  the  laws; 
and  a  proviso,  containing  this  requisition,  shall  be  inserted  in  the  letters- 
patent.  Yet  this  does  not  form  a  condition,  properly  and  technically 
so  called ;  for,  if  such  denizens  transgress  the  laws,  the  established 

tuoishment  for  their  delinquency,  as  in  the  case  of  others,  may,  indeed^ 
e  inflicted,  but  the  denization  is  not  Yoi(L(g)  A  denizen  may  pur- 
chase lands,  and  transmit  them  to  his  heirs ;  that  is,  to  issue  born  after, 
but  not  to  those  born  beforet  Uie' grant  of  the  letters-patent;  neither 

(0  Thorne  ▼.  WatkiM,  2  Ves.  37.  Brodie  t.  Barrj,  2  Tet.  and  a  131.  1  Sea.  975,  note 
a,  ed.  5.  (tt)  Fipnn  ▼.  Fipon,  Arab.  27.  a  C.  ed.  2,  p.  801. 

(v)  Pipon  V.  Pipon,  Ambl.  25,  ed.  2,  p.  799.    Burn  ▼.  C6le,  Ambl.  415. 

(10)  Cod.  X.  zjcjux.  7.  Dif .  L.  I.  uvH.  2.  «*  U«  only  im  Mid  to  lwv«  diMrad  hit  dmnu 
cil,  quando  quit  re  et  facto  animum  manendi  dcclarat.**  Scriniahire  v.  ScriinMire,  2  Haff* 
405 ;  and  aeo  PoUinirer  v.  Wij^ btman,  3  Mer.  b7.    (;od.  de  Nap.  liv.  I.  tiL  iiu  ^  103. 

(x)  Thi«  prerogathreor  the  French  crown  waa,  before  the  rcvolotioo,  rclinqntahed  in  favoot 
4>r  the  natirea  of  the  coantriea  in  wbach  a  like  conftacation  did  not  prevail.  See  alio  Cod. 
Kap.  li¥.  I.  tiu  i.  §  1 1.  The  droit  d*aobaigne  has  been  formally  abdiab^  atnoe  the  reatora* 
lioo,  («)  Spelot.  Gloex.  AlbaiiUa. 

(X)  Dom.  Droit  Pobl.  I.  vl  5,  arte.  5,  S,  vol.  li.  376,  377,  cd.  Strahan. 

(«>  Co.  Ln.  8  a. 

(6)  Dom.  Droit  PubL  I.  vi.  4,  art  4,  voL  ii.  376,  ed.  Strahan.  {e)  Coond.  i  374 

(d)  Godfrey  ▼.  Dixon,  2  Roll.  R.  93.    Calvin*a  caae,  7  Co.  25  b. 

<f )  Calvin*0  caae,  7  Co.  5  b.  6  a.  Godfrey  v.  Dixon,  2  Roll.  R.  95.  Cro.  Jac  539.  Co. 
Ln.  129  a.  (/)  8l  32  Hen.  VIII.  c  16. 

(g)  Manning*a  caae,  Lane,  58, 59.    1  Boll  Ab.  195,  £.    Coou  Dig.  Alien,  D.  h 
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•does  he  acquire  io  himself  a  right  of  taking  bv  inherit-  r    ^oo    i 
ance.(A)  L    •^sa    J 

The  effect  of  naturah'zalion,  "which  can  only  be  accomplished  by 
act  of  parliament9(t)  is  more  extensive ;  and,  while  the  throne  con* 
tinned  in  the  line  of  our  native  monarchs,  it  conferred,  as  the  expres- 
sion seems  to  denote,  the  full  and  unqualified  privileges  of  a  subject 
born  within  the  king's  dominions.  But,(  j)  by  a  statute  passed  to  check 
William  the  Third's  improvident  grants  to  his  Dutch  favourites,  all 
aliens,  except  such  as  are  born  of  English  parents,  shall  not,  though 
naturalised,  be  capable  to  be  of  the  privy  council^  or  a  member  of 
either  house  of  parliament,  or  to  enjoy  any  office,  or  place  of  trusU(A;) 
either  civil  or  military,  or  to  have  any  srant  of  lands,  tenements,  or 
hereditaments,  from  the  crown  to  themselves,  or  to  any  other,  or  others, 
in  trust  for  them.  This  act  is  enforced  by  the  stat.  1  Geo.  I.  st.  2,  c. 
4;  but,  with  this  exception,  that  it  should  not  extend  to  incapacitate 
any  person  who  was  naturalised  at  or  before  his  then  majesty's  acces- 
sion to  the  throne.(/)^  Lastly,  by  the  stat.  7  Jac.  I.  c.  2,  no  person 
shall  be  naturalised  who  is  not  ef  the  age  of  eighteen  years,  and  has 
not  received  the  sacrament  within  one  month  before  the  bill  is  exhibit- 
ed for  that  purpose ;  and  the  oaths  of  allegiance  and  supremacy  are 
to  be  administered  in  the  parliament  house.    These  precautions  future 

1>arliaments  may,  indeed,  supersede,  by  a  repeal,  at  the  time  of  naiura- 
isation.  But  they  indicate,  and  seem  intended  to  apprise  such  future 
parliaments  of,  a  warrantable  jealousy,  and  a  reasonable  apprehension 
of  the  dangers  that  might  ensue,  by  unconditionally  and  unrestrictively 
extending  to  foreigners  the  rights  of  English  liberty  and  law. 

(h)  Co.  La.  8 1, 129  1. 

(t)  Co.  Ln.  139  a.   Collingwood  t.  Pace,  1- Vent  419.   Crew  v.  Ramsey,  Vauflr.  283. 284, 
'     (J)  Sl  12  &  13  Wil).  III.  c.  2.    HallaiD,  Const  Iliet  vol.  iii.  p.  254,  255. 
ik)  See  Rex  ▼.  Mierre,  5  fiurr.  27d9.  (/)  See  alw  st  14  Geo.  III.  c.  84. 


♦LECTURE  XV.  [    ♦283    ] 

THE  STATE  OF  ILLSGITIMACri  IIIFANCT9  AND  N05SAlfB  UUDBRSTAlfDIllO. 

The  next  distinction,  which  I  am  to  mention  in  these  disquisitions 
de  statu  hominum  (following  the  phrase  of  the  civilians,)  is  that  which 
prevails  between  persons  legitimate  and  illegitimate. 

The  Roman  civil  law,  in  the  latter  ages  of  it,  accounted  those  legi- 
timate  whose  parents  intermarried  'after  the  birth  of  such  is8ue.(a) 
The  most  ancient  form  of  nuptials  among  that  people,  called  nupti® 
ex  usu,  w|is  not  completed  till  after  cohabitation  for  a  year;(6)  and, 
as  issue  might  be  born  within  this  period,  the  late  emperors  might 
think  there  was  some  ground  for  allowing  the  same  latitude  of  legiti- 
.mation,  when  the  marriage  was  contracted  in  a  different  mode.  I 
say  the  later  emperors,  for  Constantino,  who  was  the  original  author 
of  such  a  constitution,  is  supposed  to  have  intended  it  as  an  encourage- 

(a)  I&st  I.  z.  13.  (6)  Taylor,  CW,  law,  Marriage,  §.  nnptiv,  p.  279. 
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ment  to  those  who  had  children  born  in  concubinage  to  marry  the 
mothers  of  such  offspring,  and  to  have  meant  it  only  as  a  temporary 
ordinance,  including  children  then  actually  born,  and  not  as  a  perma- 
nent law,  extending  to  such  issue  as  should  be  so  born  in  future 
«ges.(c)  However,  the  founders  of  the  canon  law  admitted  the  same 
indulgence  without  reserve;  and,  because  it  was  received  by  the 
church,  the  prelates,  at  the  parliament  in  the  twentieth  year  of  Henry 
r  »234  1  '^^'^  r^'g"»  strongly  contended  to  have  this  *prinoiple  of 
I-  ^  legitimation  incorporated  with  the  laws  of  England:  but 

their  zeal  failed  of  its  desired  8uccess.(£{) 

In  our  law,  tiierefore,  the  common  description  of  a  bastard  is  one 
born  out  of  lawful  marriage.(e)  This  is  the  truth,  but  it  is  noi  the 
whole  truth ;  for,  according  to  the  more  recent  determinations,  some 
of  those  who  are  born  within  lawful  wedlock  may  be  accounted  bas- 
tards. Anciently  the  doctrine  was,  that,  if  the  husband  was  within  the 
four  seas,  which  are  claimed  as  part  of  the  dominions  of  the  crown 
of  England,  no  proof  should  be  admitted  of  his  non-access  to  hit  wife, 
and  the  issue  should  implicitly  be  reputed  le^itimate.(/)  But  this 
notion  has  been  effectually  overruled  and  exphded  in  modern  cases, 
in  which  proof  of  non-access  by  the  husband,  and  other  proofs,  to 
repel  the  presumptionv  have  been  received.(§') 

2.  Sir  Edwarcl  Coke  admits  that,  if  the  husband  hath  an  apparent 
impossibility  of  procreation,  as  if  he  be  only  eight  years  old,  the  issue 
will  be  bastards.(A)  But  in  a  case,  where  the  court  permitted  proof 
to  be  attempted  of  the  husband's  inability,  from  a  bad  habit  of  body, 
which  evidence  amounted  to  improbability  merely,  and  not  an  impe»- 
sibilily,  the  jury  found  a  verdict  in  favour  of  the  legitimacy  of  the 
claimant.(i) 

8.  After  a  divorce  a  mensa  et  thoro,  it  is  the  intendment  of  law, 
that  the  parties  did  not  cohabit,  in  disobedience  to  the  sentence  of  fbe 
r  ^235  1  ecclesiastical  court ;  •and,  therefore,  the  issue  are  primi 
^  J  facie  bastards  ;  yet,  if  actual  access,  though  contrary  to 

such  sentence,  should  be  expressly  proved,  the  former  prestimption 
is  destroyed,  and  the  issue  are  accounted  legitimate  i{j)  for  the  rela- 
tion of  husband  and  wife  is  not  dissolved.  If  a  divorce  a  vinculo 
mairimonii  be  pronounced  in  the  spiritual  court,  this  bastardises  the 
i&sue  born  before,  as  well  as  after,  the  sentence ;  because  it  can  only 
be  awarded  for  some  cause,  which  made  the  marriage  null  and  void 

(c)  Heinccc.  Aot  Rom.  de  Lcgitimatione,  §  33.    In  App.  ad  last.  L  z.  vol  L  12d,  ed.  S, 

(</)  Co.  Ln.  245,  a. 

(e)  Pbtcr  is  Mt,  quem  nnptifB  dcmonaCrent.  Dig,  II.  iv.  5,  «p6n  which  flMitm  of  the  cifU 
biw  niovt  of  the  codea  .formed  from  it  proceed. 

(/)  Co.  Ln  244,  a.  Jenk.  10.  Rex  ▼.  Murray,  Balk.  122.  In  a  worlc,  the  notes  of 
which  are  eoid  to  be  complied  from  le^l  authority,  Bcck*a  Medical  Jorisprudeooe,  p.  35, 
DoiiJo^*«  note,  3d  ed.,  this  is  said  to  be  the  law  of  Scotland  at  this  day  :  hot  Me  Suir's  losU 
444.  LrBk.  lost.  115,  pL  49,  to  the  contrary.  The  case  cited  in  the  note,  whicn  aeema  to  be 
Macnoill  v.  Mucgregor,  '2  Bli.  P.  C.  n.  ^  393,  does  not  ncdossarily  involve  the  point. 

ig)  Pcndcrcl)  v.  Penderell,  2  Str.  925.  Goodright  d.  lliompson  v.  Saul,  4  T.  R.  356.  Rex 
T.  Luffe,  8  Eaat,  193.  Banbury  Peeraj^  eaue,  2  Selw.  N.  P.  681.  Gardner  Peeiagt  csat. 
Ibid.  406 ;  and  the  same  oxso  edited  by  Mr.  Le  Marchont,  paaaim. 

(A)  Co.  Ln.  244,  a.  So  if  he  be  of  any  age  under  fourteen.  Year-book  1  Hen.  VI.  3,  b. 
1  Roll.  Ab.  359,  pL  13  to  17.    Anon.  Jenk.  289,  pi.  26. 

(t)  Doe  d.  Loinax  v.  Holmdcn,  2  Str.  940.  Foxcrofl's  case,  1  Roll.  Ab.  359,  pi  18.  8 
Ea?l,  900,  n.    Piatt  v.  PowIcb,  2  M^n.  &,  St  I  68. 

( j;  St.  George  t.  St.  Margaret's,  1  Salk.  1:23. 
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ab  iaitia(it)  In  old  limes,  if  the  divorce  were  causa  proFessionis,  that 
is,  OQ  account  of  belonging  to  some  monastic  order,  the  son  might 
inherit,  and  the  wife  be  endowed ;(/)  for  entering  into  religion  as  a 
proTened  monk,  or  nun,  did  not  dissolve  the  vinculum  matrimonii  :(i7i) 
though,  I  suppose,  the  marriage  was  void  ab  initio,  when,  in  fact,  it 
was  posterior  to  the  vow  of  cnastity  and  profession.  But  it  appears 
that,  if  a  deacon  or  priest  (that  is,  not  a  regular,  but  secular  eccle- 
siastic) contracted  wedlock,  even  after  ordination,  in  times  when  such 
marriages  were  prohibited,  yet  the  nuptials  were  not  absolutely  void, 
Dor  the  issue  bastards,  unless  a  sentence  of  divorce  took  place  in  the 
lifetime  of  the  parents.(n)  Where  parliament  dissolves  a  marriaee  for 
a  cause  subsequent  thereto,  there  is  no  necessary  or  general  conclusion 
reputing  the  children  iilegitimate«(o) 

4.  Lastly,  the  issue  of  a  second  marriage  contracted  while  the 
former  husband  or  wife  is  living,  are  evidently  bastards,  such  second 
carriage  being  wholly  void.(;9) 

Our  statute  law  haih  provided  compulsory  means  *for  r  ^030  1 
ibe  maintenance  of  bastards,  with  cautionary  regulations  ^  J 

antecedent  to  their  birth.(9)  Their  civil  condition  differs  in  very  few 
particulars  from  that  of  other  children. 

The  principal  distinction  between  persons  legitimate  and  illegiti* 
mate,  is  the  incapacity  of  the  latter  ot  taking  lands  and  dignities  by 
hereditary  desoent,  and  of  succeeding  as  next  of  kin  to  personal  pro« 
perty;  (or  our  law  does  not  imitate  the  imperial  institutions,  in 
dividing  bastards  into  several  kinds  ;(r)  and  the  rule  I  have  laid  down 
is  universal,  unless  the  following  instance  be.  considered  as  a  single 
exception  to  it  A  bastard,  whose  parents  intermarry  after  his  birth, 
and  such  only,  has  some  sort  6f  favour  in  respect  even  to  inheritances: 
he  is  legitimate,  as  we  have  just  seen,  according  to  the  rules  of  the 
spiritual  or  canon  law :  with  us  be  is  termed  bayard  eigne ;  and,  if 
tnere  be  a  second  son  born  after  the  intermarriage  of  the  same 
parents,  he  is  styled  mulier  puisne.  In  this  case,  if  the  father  dies 
seised  of  an  hereditary  estate,  and  the  bastard  enters  on  it,  and  enjoys 
it  during  his  life,  and  after  his  decease  his  heir,  that  is,  soine  lineal 
descendant  enters^  the  mulier  puisne,  though  he  might  have  claimed 
before  such  descent  was  cast,  is  now  barred  foreTer.(«)     But  the 

.  ik)  I  Roll  Ab.  359.  D.  pi.  3,  360.  6.  pL  1—4.  Co.  Ln.  235,  t ;  and  Me  Anon.  Jmik.  268, 
tfl.84. 

(0  Tcar.book  47  Edw.  III.  (^  78,  ad  fin.  1  RoH.  Ab.  3G0, 6.  pi.  S.  Com.  Dig.  Boran 
wd  Femt,  C;.  5,  (m)  1  Roll  Ab.  3i0,  p{.  11. 

(n)  1  Roll.  Ab.  340,  pL  9, 10,  lup.  202,  note  a. 

(•)  On  Uw  oootrary,  an  exprcw  claiue  in  Uie  act  is  necessary  to  bastardise  the  isme. 
Smith  T.  Chamberlajne,  Gardner  Peerage  cane,  A  pp.  371 ;  and  see  inst^mces,  lb.  472,  473. 

(  p)  Rose  V.  Fuljainbe,  Mo.  683.    1  Roll.  Ab.  340,  pL  2,  357,  pL  1,  360,  F.  pi.  1. 

(9)  6ut  13  Etiz.  c  3,  §  2.    6  Geo.  II.  c.  31. 

(r)  Bj  the  Roman  civU  law  there  were  fbor  kinds  of  bastards.  1.  Thoee  bom  of  a  coo-' 
cnbine,  natarales;  2.  of  an  adulteress,  adnlterini ;  3.  of  a  harlot,  spurii;  and  4.  the  offspring 
of  an  tncestnoos  marriage,  inoestuosi.  Ueinecc  de  Legitim.  I.  z.  22.  See  also  Co.  Ln. 
244  a,  note  ].  Those  of  the  first  class  had  a  right  of  succession  to  the  effects  of  their  female 
parent  and  her  ancestors ;  and  where  there  was  no  legitimate  offspring,  or  wife  of  their 
reputed  fiithcr,  they  were  also  entitled,  in  cases  of  intestacy,  to  one  sixth  part  of  his  pro- 
perty, jointly  with  their  mother.  Nov.  LXXXIX.  c  12,  s.  4.  AyL  Civ.  L.  ii.  7,  p.  65,  iii. 
25,  p.  i393. 

(f)  LrtL  a.  399.  Ca  Ln.  244  a.;  and  see  Pride  v.  L.  Montague,  1  Salk.  130.  3  Lev. 
410.  This  sditnry  privilege  seems  to  be  taken  away  from  the  bastard  eigne  by  st.  3  &  4 
Will  IV.  c  27,  f.  39. 
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bastard  can  have  no  heirs  except  his  own  issue :  he  may,  indeed,  take 
an  estate  to  him  and  his  heirs  generally,  in  other  words,  a  fee  simple; 
yet  it  will  not  come  by  descent  to  his  legitimate  brother,  born  of  the 
same  parents  (in  case  the  bastard  dies  without  issue,  and  without  hav- 
ing disposed  of  such  estate),  but  will  escheat  to  the  lord  of  whom  it 
r  *2^7  1  ^^^  holden ;  for  a  bastard,  by  the  *laws  of  England,  is 
^  J  incapable  of  transmitting  real  or  personal  property  by 

inheritance  or  succession,  except  to  his  wife  and  his  lineal  descend- 
ants. But  among  them  his  personal  effects,  if  he  dies  intestate,  are 
distributable,  as  in  the  case  of  others ;  his  wife  may  also  claim  her 
dower,  and  his  children  inherit  his  landed  possessions  without  any  impedi- 
iment  from  the  illegitimacy  of  their  respective  husband  and  father ;  for 
a  bastard,  when  he  hath  acquired  a  name  by  reputation,  is  equally 
capable  as  those  who  are  legitimate,  of  takins  by  purchase  (a  term 
before  explained)  an  estate  of  inheritance  in  ^e  simple  or  fee  tail. 
But,  if  land  be  limited  in  remainder  to  the  eldest  son  of  A.,  who  bath 
afterwards  a  bastard  born,  being  his  eldest  son,  such  illegitimate  off- 
spiin^  will  not,  according  to  Sir  Edward  Coke,  be  entitled  to  the 
benefit  of  the  clause  ;(<)  though,  as  we  have  before  seen,  it  would  be 
an  operative  provision  in  favour  of  issue  afterwards  born  in  lawful 
wedlock. 

Lastly,  if  a  bastard,  possessed  of  personal  effects,  dies  intestatet 
and  without  wife  or  children,  the  crown  is  entitled  to  such  property^ 
including  leases  or  terms  of  years.(tt)  The  king,  or  other  immediate 
lord  of  the  fee,  is  also  entitled  to  a  real  estate  of  inheritance,of  which 
a  bastard  dies  seised  without  having  devised  it,  and  without  leaving 
i88ue.(tt)  This  is  the  result  of  a  bastard's  being  supposed  to  have  no 
other  relations,  no  heirs,  or  next  of  kin,  except  those  accruing  from 
his  own  contact  of  marriage,  namely,  his  wife  and  progeny.(o)  But 
the  rigorous  exertion  of  this  prerogative  would  in  many  obvious 
cases  carry  the  appearance  of  great  hardship.  It  is  usual,  therefore, 
r  *238  1  ^^  ^^^^  ^^^^  ^^^  royal  claim  to  the  bastard's  kindred  (as 
h  J  we  may  *call  them  in  common  speech)  but  not,  I  believe, 

as  a  matter  so  absolutely  of  course,  nor  in  so  perfectly  gratuitous, 
unconditional,  and  unreserved  a  manner,  as  might,  perhaps,  be  appre* 
hended  from  the  words  of  Sir  William  Blackstone  \{w)  and  woicbi 
indeed,  could  not  reasonably  be  expected. 

'  3.  The  next  distinction  to  be  mentioned  is,  that  which  prevails 
between  minors  and  persons  of  full  age.  In  our  law  a  man  or  wo- 
man, till  the  age  of  twenty-one  years,  or,  to  be  more  exact,  till  the  day 

(t)  Co.  Ln.  3  b.  Harifr.  n.  Arnold  t.  Preston,  18  Ves.  28a  Willtinson  t.  Adam,  1  Ves. 
&.  B.  422.  Where  there  are  legitimate  children,  illegitimato  children  cannot  take  as  a 
class  with  them,  Wilkinson  ▼.  Adam,  1  Ves.  &  B.  463.  Fraser  t.  Pigott,  I  You.  354 ;  but  they 
may  take  alone  either  as  children,  Beachcrofl  v.  Beachorofl,  1  Mad.  430,  Wilkinson  ▼« 
Adam,  sup.  cit,  or  any  other  precise  description.  Gordon  v.  Gordon,  1  Mer.  141.  Dawson 
V.  Dawson,  6  Mad.  292. 

(u)  Jones  V.  Goodchild,  3  P.  W.  33.  Megit  v.  Johnson,  2  Doug.  548.  Henchman  ▼• 
AttorneyJUeneral,  2  Sim.  &,  St.  498. 

(t>)  But  see  Rex  t.  Boraston,  Noy,  159.  Vin.  Ab.  Bastard,  P.  6.  Rex  v.  Hodnett,  1  T< 
R.  101. 

(10)  2  Omim.  506.  It  is  usual  to  reserTe  one  tenth,  or  other  small  proportion,  of  the 
value  both  of  real  and  personal  property.  See  Parbury  v.  Bank  of  England,  2  Doug.  526| 
nolo  1.    Harrison  t.  Nay  lor,  2  Cox,  251,  252. 
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next  preceding  the  tweoty-first  aimiversary  of  their  birth,  is  stj'Ied  aa 
ii)rant.(x)  By  the  Romao  law,  the  age  of  majority  was  tweoty-five 
years.  With  us  also  we  frequently  hear  in  common  speech,  of  a 
person's  not  coming  to  age  till  that,  or  some  other  time,  subsequent  to 
the  legal  duration  of  minority.  By  which  is  to  be  understood  no  more 
than  that  such  is  the  period  fixed  for  receiving  a  legatory  portion  or 
devise  of  land,  by  the  will  of  a  parent  or  other  testator;  for  private 
persons  cannot  either  prolong  or  shorten  the  continuance  of  the  legal 
mcapaciiies  of  infancy.  It  is  sometimes  said  likewise,  in  ordinary 
discourse,  that  the  prince  of  Wales  beconoes  of  age  at  fourteen  years. 
The  truth  is,  if  he  succeeds  to  the  throne,  even  in  cliildhood,  the  legal 
defects  of  infancy  are  not  imputed  to  him,  nor  to  the  acts  done  by  hia 
royal  authority.  The  power  of  a  protector  has,  indeed,  sometimes 
ceased  about  the  age  just  mentioned.(y).  But  while  the  prince 
remains  heir  apparent  only,  his  age  of  minority  is  of  the  same  dura- 
tion, as  in  the  case  of  inferior  subjects. 

Thct  incapacities  of  infants  are  chiefly  intended  for  tbeir  benefit.. 
Their  devises  and  bequests,  and  other  particulars  reiatinff  to  them,  may 
more  properly  be  reserved  for  future  inquiry.  I  shall,  here,  however, 
first  take  notice,  that  some  of  their  acts  are  absohitely  p  ^239  1 
*void,  and  others  only  voidable.(z)     It  hath  been  gener-  ••  •' 

ally  asserted,  that  if  an  infant  attempt  to  make  a  conveyance  of  his 
estate,  which  is  not  to  inure  by  a  solemn  act  done  personally  by  him- 
self (as  by  making  livery  of  seisin,  as  it  is  called),  nor  enforced  by 
the  strong  ratification  of  a  fine  or  recovery,  nor  bearing  a  sembianca 
of  advantage  to  himself,  such  conveyance  is  absdutely  void.(a) 

But  it  seems  hardly  possible,  since  the  reasoning  of  the  court  in  a 
case  transmitted  to  us  by  an  accurate  reporter,  but  that  almost  every 
conveyance  bv  an  infant  would  be  deemed  voidable  only,  and  not 
wholly  void.(6)  A  conveyance  to  an  infant,  which  he  may,  indeed, 
disagree  to  at  his  age  of  majority,  is  clearly  only  voidablel(c)  Tbo 
general  rule  is,  that  the  deeds  of  injants  are  only  voidable ;  powers  of 
attorney  are  exceptions  to  it ;  but  a  power  to  receive  flisisin  of  aa 

{X)  Co,  Ln.  171,  b.    Anon.  1  Salk.  44. 

(y)  See  Sl  35  Hon.  Vili.  c.  21 ,  s.  U.    1  Will.  IV.  c.  3. 1. 1 . 

(t)  ZiMieh  ▼.  PAreoQt,  3  Borr.  1806,  and  the  auihoiitiee  cited  in  the  mergin,  Ccmr.  Dig. 
Enfant,  C,  3,  G.  3.  The  importance  of  this  difference,  not  very  obvioos  to  persons  littfe 
eonnsrsftnt  in  our  law,  mav  be  conceived  best  by  exaaiple.  Cuiitingeot  remainders,  whiob 
for  the  present  purpose  it  is  sufBcient  to  c:ill  precarious  interests  in  expectancy,  must  vest 
in  interest,  when  the  particular  estate  8upportiu||r  them  determioee,  or  they  can  nerer  vest 
■t  aH.  Snw  if  the  owner  oPihis  p  irticular  estate  surrenders  it,  though  the  surrender,  as  in 
the  case  of  an  infant,  be  voidable,  it  passes  his  estate,  and  consequently  destroys  the  con- 
tingent remainder;  but  if  it  is  absolutely  void,  it  passes  no  estate,  and  the  contingent 
r^nuioder  is  Mvcd.  Thompson  v.  Leach,  1  Ld  Raym.  313.  And  a  very  material  conae- 
quenee  uf  this  differanoe  is,  that  the  void  acts  of  an  iiifant  are  incapdble  of  eonBrmation  by 
him  after  his  attaining  the  age  of  m:ijority.  Quod  ab  initio  noo  valet,  tractu  temporis  doo 
eonvtlesoet  Veroon*s  case,  4  Ca  ^  1  Roll.  Ab.  7*28,  pi.  S,  3.  Anon.  Dal.  47,  pi.  6,  and 
■ee  Spring  v.  Csesar,  I  Roll.  Ab.  730,  pi.  3  3  Innt  483.  Frost  v.  Wolveston,  1  Sir.  94, 
Nigh:in!;ale  v.  Ferrers,  3  P.  W.  2  )6.    1  Prest.  AE^t.  323,  324. 

(«;  Perk.  a.  12,  13,  followed  by  the  Court  of  K.  &  in  Z^uch  v.  Parsons,  S  Burr.  1794^ 
See  also  Co.  Ln.  51  b.  Harg.  n.  3. 

(h)  Zouch  d.  Abbot  v.  Parsons,  3  Burr.  1794.  1  Bl.  575.  This  has  been  said  to  be  a 
veiy  questionable  decision,  and  not  to  bo  supported  or  followed.    3  Prest.  Conv.  248.    i 

Preat  Abst  305.    But  la t.  Handcock,  17  Ves.  384,  it  was  noticed  by  Lord  BIdoa 

without  disapprobation.  {c)  Co.  Ln.  2  U    1  RoU.  730,  pL  6. 
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estate  is  excepted  out  of  that  exception  ;(rf)  for  the  end  of  the  privi- 
lege is  to  protect  infants.  To  that  object,  therefore,  all  the  rules  and 
their  exceptions  nr^ust  be  directed.  But  certain  acts  of  infants  are 
neither  voidable  nor  void  :  for,  first,  infants  seised  of  an  advowson, 
r  ^  .Q  -.  may  present  ♦to  the  vacant  benefice,(c)  at  very  tender 
l-  -I  years.     As  to  contracts  entered  into  by  infants,  a  learned 

civilian  and  canonist  closes  the  account  which  he  gives  of  the  imper- 
ial institutions  relative  to  this  subject,  vi'ith  the  following  expressions: 
"Hence  it  appears,"  says  he,  "  that,  though  minors  may  sometimes 
be  relieved  in  respect  to  their  own  acts,  yet  this  is  not  always  true: 
for  if  it  were,  they  would  be  deprived  from  all  human  commerce  and 
dealing,  since  no  one  would  be  willing  to  contract  with  them,  and 
this  might  be  a  great  prejudice  to  them  in  regard  to  the  necessaries 
of  life.(/)  The  same  reasoning  is  adopted  and  illustrated  by  the 
great  Lord  Mansfield  with  his  peculiar  eloquence :  "  Miserable  must 
the  condition  of  minors  be,  excluded  from  the  society  and  commerce 
of  the  world,  deprived  of  necessaries,  education,  employment,  and 
many  advantages,  if  they  could  do  no  binding  acts.  Great  inconve- 
nience must  arise  to  others  if  they  were  bound  by  no  act.  The  law, 
therefore,  at  the  same  time  that  it  protects  their  imbecility  and  indis- 
cretion from  injury  through  their  own  imprudence,  enables  them  to 
do  binding  acts  for  their  own  benefit,  and  without  prejudice  to  them- 
selves, for  the  benefit  of  others."(/^)  Thus,  if  an  infant  then  contract 
for  necessaries,  it  binds  him.  But  if  he  execute  an  obligation  with  a 
penalty,  though  for  the  payment  of  necessaries,  the  bond  is  voida- 
ble.(A)  What  shall  be  deemed  necessaries  depends  partly  on  the 
minor's  rank  and  qualitv ;  but  the  court  |ias  refused  to  consider  suits 
of  rich  apparel  in  that  light.(2) 

r  »241  1  *^"  actions,  real,  personal,  or  mixed,  may,  in  general, 
L  J  be  brought  by,  or  against,  an  infant.  As  plaintiflT,  he  may 

stie  by  guardian,  or  next  friend  ;  he  must  defend  a  suit  by  guardian 
only.  In  actions  by  which  real  property  is  demanded,  or  directly 
charged,  it  may  be  prayed,  indeed,  that  the  parol  may  demur  till  the 
infant's  age  of  maturity ;  that  is,  that  the  pleadings,  which  were  an- 

(d)  Zooch  T.  ParaoniH  3  Burr.  1808. 

(e)  3  Inst.  156.  Co.  Ln.  946  t.  Arthin^on  ▼.  Coverley  2  Fq.  Ab.  518,  pL  3.  4  Vin.  All. 
550.  Burn's  Eec  L.  fiene6ce,  fol.  i.  138,  ed.  7.  See  slso  Shoplane  t.  Roydler,Cro.  Jac  99. 
Watii.c.ziii.p.140. 

'/)  Ayl.  Chr.  Ltw,  book  IL  tit  xli.  p.  245.  Toic  ftmrt^uc  rocurmf  trmt  re/uo^  cvx  •* 
ItmbaaaEIN,  mc  Airift^K  oi/ri.  Dion.  Chrjs.  Orat  de  Incredalitate,  p.  75.  Is^us  da 
Aristarehi  Hnreditata,  c  17. 

(f)  Zouch  V.  Panons,  3  Barr.  1801. 

'  (A)  Co.  Ln.  172  a.  Ajliff  v.  Archdale,  Cra  El.  920.  Ma  679.  But  a  ainfele  bond  ia  (rood, 
RosmH  ▼.  Lee,  1  Lev.  86 ;  though  not  if  reaervinir  intereat,  Fisher  v.  Mowbray,  8  East,  390. 
Baylia  ▼.  Dineley,  3  Mao.  A.  Sel.  476.  It  aeema  to  be  doobtftil  whether  a  promimiory  note 
|^i?en  by  an  infant  fur  neceaaariea  is  grood.  Williama  ▼.  Harrison,  Carth.  160.  Trueman 
t.  Harst,  1  T.  R.  40.  Williamaon  ▼.  \^tt«,  1  Camp.  552;  bat  an  action  does  not  lie 
against  an  in&nt  on  an  account  atated.  Trueman  ▼.  Hurst,  I  T.  R.  42.  See  1  Sao.  207, 
t.  note. 

(t)  Malcerell  ▼.  Bachelor,  Cro.  Elix.  583.  Hands  ▼.  Slaney,  8  T.  R.  578.  Instruct irflr  in 
inftnt  in  a  useful  trade  aeema  to  fall  within  the  term  necessaries.  Trueman  v.  Burst,  1  T. 
R.  40.  See  Clare  ▼.  Darrel  1  Sid.  112,  cit  And  a  voidable  contract  may  be  ratified  by  a 
promise  after  the  age  of  majority,  Cockshott  t.  Bennet,  2  T.  R.  766.  Cohen  v.  Armstrong, 
1  Man.  A,  Set  723.  The  proof  of  infancy  lies  on  the  infant  within  whose  knowledge  that 
ikctia,BorUiwickf.Carrother8,lT.R.64d.    Jones  ▼.  Darch,  4  PrL  300. 
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oieatly  oral,  may  be  stayed  till  that  time.(j)  The  exceptions  to  this 
rule  are  clearly  aud  succinctly  noticed  by  iSir  William  Black8tone.(/r) 
The  practice  arose  from  the  superior  consideratioa  paid  by  the  old 
law  to  any  freehold  interest;  for  actions  affecting  the  personal  property 
of  an  uifant  to  any  amount  may,  during  his  minority,  proceed  to  judg- 
ment ;  as  where  be  is  an  executor,  or  legatee,  or  interested  as  next  of 
kin  in  the  effects  of  an  intestate.  Suits  may  also  proceed  against  him 
on  his  own  contract  for  providing  him  with  necessaries,  or  to  recover 
damages  where  he  has  committed  any  actionable  iojury.(/)  As  to 
litigations  in  equity,  it  is  said  that  an  infant  may  sue  by  guardian  ;(m) 
it  is  usually  done,  however,  by  his  next  friend  :  he  must,  indeed,  defend 
a  suit  by  guardian.  The  answer  is  put  in  on  the  oath  of  such  guar- 
dian, not  of  the  infant  himself;  and,  therefore,  cannot  be  read  in  evi- 
deoce  against  him.(n)  In  suits  in  equity  the  infant  has  generally  a  day 
appointed,  after  his  full  age,  for  disputing  any  decree  materially  affect- 
ing bis  property;  which  is  ^something  analogous  lo  the  r  ^.^  i 
demur  of  the  parol  in  actions  at  common  law.(o)    Where  ^  ^ 

an  infant  has  not  the  beneficial  interest  in  lands,  but  is  seised  of  a  legal 
estate  therein  in  trust  for  others,  and  where  also  he  becomes  entitled 
as  a  mortgagee  by  descent  or  otherwise,  and  the  mortgagor  is  desir- 
ous of  redeeming,  in  either  of  these  cases,  he  is  empowered,  by  the 
staL  7  Ann.  c.  19,  to  convey  the  premises  to  the  persons  entitled  thereto, 
under  the  direction  of  the  court  of  chancery.(p) 

Infants  may  be  bound  apprentices  by  the  custom  of  London,  and  in 
other  places  by  a  general  statute  ;(q)  but  they  cannot  be  sued  in  an 
action  of  covenant  for  a  breach  of  the  articles  contained  in  the  inden- 
ture.(r)  There  is  also  a  defect  of  reciprocal  obligation  in  the  follow- 
ing instance ;  namely,  that  an  action  may  be  brought  on  a  promise  of 
marriage  made  to  an  infant,  yet  against  an  infant  no  suit  can  be  main- 
tained on  such  contract.(s)  A  minor  is  incapable  of  the  grant  of  a 
judicial  office  to  be  personally  exercised  by  him,(0  as  the  stewardship 
of  a  court  leet ;  but  he  may  take  a  grant  of  a  ministerial  office,  to  be 
exercised  by  hipnself  or  sufficient  deputy,(a)  as  the  registership  of  an 
episcopal  jurisdiction.  For  the  same  reason,  an  infant  may  be  made 
executor ;  because  an  administrator  may  be  appointed  durante  minori 
8Biate.(t;)     But  it  seems,  as  an  infant  is  under  disability  of  acting  in 

( j)  This  dilatory  detenoe  is  aboliibed  in  all  casea,  lioih  at  law  and  in  equity.  Sut  1 
WUt.  IV.  c  47,  ^  IQ. 

{k)  3  Comro.  300, 301.  See  Hiyward  ▼.  Diion,  Pract  Reg.  194,  (332,  ed.  WyO  cit 
Derisley  t.  CusUnce,  4  T.  R.  75. 

(<)  See  Briatow  v.  Eastman,  1  Esp.  173.  Peake,  333.  Jenoinsrt  ▼.  Rawlinj^  8  T.  R. 
S8S.  (m)  Pract.  Reg.  tit  Infant 

(a)  Wrettesley  ▼.  Bendisb,  3  P.  W.  337,  u.  F.    Legard  v.  Slieffidd,  S  Atk.  377.' 

(•)  Sup.  p.  341,  note  j. 

(p)  Now  by  St  1  Will.  IV.  c.  60,  by  whioh  the  sphere  of  action  b  considerably  enlarged.. 

(9)  St  5  Eiiz.  c  4.    See  Rex  V.  Arundel,  5  Mau  ^  Set  357. 

(r)  Walker  v.  Nicholson,  Cro.  £1.  ti53.  Gilbert  v.  Fletcher,  Cro.  Car.  179 ;  bulsee  Bennet 
T.  Bctfield,  3  Buls.  173.     Horn  9.  Chandler,  I  Mod.  371. 

(f )  Holt  V.  Ward,  3  Su-.  93d,  939.  See  Slileman  v.  Ashdown,  9  Via.  Ab.  393,  pi.  1.  Shan. 
Don  ▼.  Bradslreet,  1  Sch.  4c.  L.  6H.    Flight  v.  B.illdnd,  4  Rums.  398. 

U)  Scambler  v.  Waters,  Cro.  El.  638.  I  Roll.  Ab.  731,  pi.  Young  v.  Fowler,  Cro.  Car. 
556.    CUridge  ▼.  Evelyn,  5  Barn.  &,  Aid.  81.    Sue  Co.  Ln.  3  b,  note  4. 

(8)  Young  ?.  Fowler,  Cro.  Car.  555.  Young  v.  Stowell,  W.  Jon.  311 ;  and  see  Rex  v. 
Carter,  Cowp.  335. 

(9)  Probate  is  not  granted  until  he  attains  twenty. one.    Stat  38  Geo.  III.  c.  87. 
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his  own  private  affairs,  he  cannot  properly  be  eniployed  in  public  trust, 
r  *24^  1  **  ^^^  mayoralty  •of  a  corporation  ;(tr)  nor  is  he  eligible 
I"  J  to  be  a  burgess  in  such  community.    The  statutes  Which 

declare  the  incapacity  of  minors  to  sit  in  parliament,(a:)  or  serve  on 
kiries,(y)  were  both  in  affirmance  of  the  antecedent  common  law.(x) 
Such,  therefore,  are  the  incapacities  by  which  infants  are  distinguish- 
ed in  our  laws  from  adult  persons. 

4.  The  last  incapacity  to  be  mentioned  is,  the  state  of  persons  labour- 
ing under  a  defect  of  their  memory  and  rational  understanding.  These 
are  distinguished  by  our  law  into  idiots,  whose  impotence  of  mind  is 
supposed  to  have  been  from  their  birth ;  and  lunatics,  who  have  since 
fallen  into  a  state  of  insaniiy.(a)  The  kin^  is  the  primary  guardian 
of  both,  as  the  protector  of  such  of  his  suoiects  who  cannot  defend 
or  govern  themselves  or  their  property. (A)  But  this  branch  of  autho- 
rity is  exercised  by  ihe  lord  chancellor,  lord  keeper,  or  lords  commis- 
sioners of  the  great  seal,  not  merely  as  such,  but  by  virtue  of  a  special 
commission  for  that  purpose  ;(c)  and  from  the  determinations  in  chan- 
cery, an  appeal  lies  in  these  cases,  not  to  the  house  of  lords,  but  to  the 
kin^  in  council.(e/) 

On  these  occasions  the  course  is  for  a  commission  to  issue,  on  an 
application  made  to  the  cqurl  of  chancery  for  that  purpose,  to  inquire, 
by  the  oaths  of  a  jury,  whether  the  person  pointed  out  is  really  of 
unsound  of  mind,  and  from  what  time  he  hath  been  in  that  8tate.(e) 
r  «244  1  ^^^  ^^  '^  found  so  by  the  Verdict,(/)  a  committee  is  ap- 
I-  J  pointed  of  his  person  and  of  his  estate  ;(g)  and  then  all 

necessary  directions  subsequent  thereto  are  transacted  in  a  summary 
way,  being  respectively  brought  on  from  time  to  lime  by  petition.  Of 
this  nature,  amongst  others,  are  the  orders  to  be  given  in  pursuance 
of  the  Stat.  4  Geo.  If.  c.  10,(A)  which  enables  lunatic  trustees  and 
mortgagees  to  convey  the  estates  legally  vested  in  them  bv  their  com- 
mittees; analogous  to  the  power  which  I  have  mentioned  as  given  to 
infants  by  a  former  statue  above  cited.  The  court  exercises  its  autho- 

(t0)  Rex  T.  While,  Cas.  temp.  Hardw.  8.    Rex  ▼.  Carter,  Cowp.  2S0.    See  3  lost  383. 

(jf)  7  &  8  Win.  in.  c.  25,  §  8.  (y)  6  Geo.  IV.  c.  50,  §  1. 

(X)  Co.  Lq.  157  a.     UVL.  §  ^59.    Co.  Ln.  172  Ik    4  Inet.  47. 

(a)  Co.  Ln.  247  a.  Dormer'a  case,  2  P.  W.  265.  Ex  parte  Barnaley,  3  Atk.  168.  E< 
parte  Cranmer,  12  Ves.  445,  and  Uie  reporter's  Dole,  ib.  450, 451.  I'reat  £f .  lib.  L  ck.  ii. 
§3. 

(6)  St.  de  Prnrog.Re^is.  17  Edw.  II.  c.9  &  ia  Butibe  prerogative  existed  before  that 
early  statute.  Ex  parte  Anh,  2  Freem.  259,  3d  point  Ex  parte  Grimttone,  Aiob.  707« 
Oxenden  v.  Chichester,  2  Vef>.  J.  7 1.     Ex  parte  Fit^rald,  2  Sch.  &  L.  436. 

(c)  Borfbrd  v.  Lenthull,  2  Atk.553.  Wceg  v.Tjpler,2  Dick.  553.  Oxenden  t.  Chicheslerft 
2  Ves.  J.  71,  72.    Sherwood  v.  Sanderson,  19  Ves.  2&3.  285. 

Id)  Sheldcn  ?.  Fortescoe,  3  P.  W.  107.    Oxenden  v.  Chichester,  2  Ves.  J.  71. 

(e)  Attomey-General  v.  Porkhnrst,  1  Ch.  C.  113.  Ex  parto  Smith,  1  Swan.  6.  See  Ex 
parte  Turiiijr,  1  Ves.  &  B.  140.    Sut  3  &  4  Will.  IV.  c.  36. 

(/)  The  Hndinijr  munt  be  positive  as  to  the  lunacy.  A  special  return  having  been  rotde, 
Lord  Chancellor  Kinj^  ob!«erved,  that  if  it  had  not  been  Aled,  it  hud  been  no  return ;  but 
being  Bled,  it  roust  he  quashed,  and  an  alias  commission  go.  Preke's  case,  Sel.  C  C.  47. 
Ex  parte  Cranmer,  12  Ves.  450. 

iff)  In  gcnerul  the  committee  is  not  allowed  any  thing  for  his  trouble.  Ex  parte  AnnesJcy, 
Amb.  78.  Anon.  10  Ves.  103.  Ex  parte  Ord,  Jac  94  ;  but  under  particular  circumplsncts 
the  court  has  done  it,  both  indirecllv,  by  increasing  the  allowance  lor  mainteiiauce,  Ex  parts 
Anneslc-y,  Amb.  78,  and  by  way  of  direct  charge,  Kx  parte  Fcrmor,  Jac  404. 

(h)  Repealed  by  et  6  Geo.  IV.  c.  74.  The  pri  sent  act  is  1  Will.  IV.  c  €0.  See  Ex  parts 
Annandalc,  Amb.  tiO.    Ex  parte  Gillam,  2  Vea.  J.  567. 
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fity  where  the  person  of  the  laoatic  is  ameDable,  but  the  property  is 
out  of  the  jurisdiction  ;(z)  and  also  where  the  lunatic  is  abroad,  for  the 
jury  may  be  satisfied  without  an  in8pection.(;)  In  the  directions  to  be 
given,  after  providing  for  the  comfort  of  the  lunatic,  it  is  a  rule  never 
departed  from,  not  to  change,  or  sufler  to  be  changed,  real  into  per- 
sonal property,  or  vice  versdf  so  as  to  alter  the  succession  to  it.(A;) 
And  a  bill  will  not  lie  in  the  lunatic's  lifetime,  to  perpetuate  the  tesjti- 
mony  of  witnesses  to  his  will  made  before  his  lunacy ;(/)  for  the 
^luaacy  is  no  revocation ;(m)  all  remains  in  statu  quo:  r  ^045  -i 
therefore,  also,  after  a  lunatic's  decease,  an  order  may  be  *-  -i 

made  in  his  afrair8.(it)  Where  much  money  is  expected  to  pass 
through  the  hands  of  the  committees  of  lunatics  by  rents,  the  payment 
of  mortgages,  or  the  like,  the  court  is  careful  to  take  security  from 
these  receivers  to  an  adequate  amount.(o)  But  such  committees  have 
no  power  to  present  to  a  vacant  benefice.  Where  the  lunatic  is  seised 
of  the  advowson,  the  chancellor,  by  virtue  of  the  general  authority 
delegated  to  him  before  mentioned,  presents  to  the  preferment,  what- 
ever be  the  value  of  it ;  generally,  however,  giving  it,  if  an  opportunity 
ofiers,  to  one  of  the  family.  This  right  was  asserted  first,  I  believe,  by 
Lord  Talbot ;  whose  example  was  followed  by  his  immediate  and  other 
^ccessors.  From  what  has  been  already  said,  it  appears  that  a  luna- 
tic is  capable  of  inheriting  estates,  like  others  ;(p)  he  may  also  acquire 
them  by  grant  ;{q)  or,  if  he  be  in  poverty,  he  is  to  be  maintained  at 
the  place  of  his  last  setilement(r)  By  the  vagrant  act,(s)  justices  of 
the  peace  and  parish  ofiicers  are  authorised  to  put  lunatics  under  pro- 
per restraint;  which  relates  to  those  of  the  poorer  sort,  who  wander 
about  to  the  danger  and  dismay  of  the  kins's  subjects.  But  it  is  ex- 
pressly declared,  that  those  provisions  shall  not  abridge  the  power  of 
the  court  of  chancery,  nor  prevent  any  friend  or  relation  from  inter- 
fering in  the  care  of  the  person  of  unsound  mind,(0  which  misht  be 
done  by  the  common  law ;  and  it  is  a  good  justification  for  confining, 
binding,  and  beatikig  the  unhappy  man  in  such  manner  as  is  proper 
and  requisite  in  those  circumstances.(ii)  Here  it  may  *be  r  ^^^  -■ 
DOliced,  that  though  no  crime,  no  laches  or  neglect,  is  ^  -' 

(t)  Ex  parte  Annandde,  Ainl>.  81, 83.  Anntiidafo  ▼.  Annaodale,  3  Vot.  387, 388.  Morri. 
Mu'f  cate,  Amb.  til,  82,  cit  2  Vet.  383.  4  firo.  C.  C.  236,  n.  cit ;  bot  eee  £z  pule  Chaodoe, 
18cb.4LL.301. 

ij)  Ex  parte  Soathoote,  2  Vet.  401.  Amb.  109.  The  ooort  will  act  npeo  a  fiodinir  of 
Imuicy  by  a  oompeteDt  juritdtction  abroad,  the  peraooal  capacity  beiof  reflated  by  the 
law  of  Uie  coontry.  Ei  parte  OUo  Lewit,  1  Vet.  298.  Amb.  80,  cit.  2  Vet.  J.  588,  ciL ; 
and  tee  Sylvi  v.  thk  CotU,  8  Vet.  31 6.    See  tt  1  Will  IV.  c  65,  §^  19—35. 

(k)  Awdley  v.  Awdley,  2  Vera.  192.  1  Dick.  16.  2  Ch.  R.  156.  Ex  parte  Annandale, 
Amb.  81.  Oxenden  ▼.  Cooipton,  2  Vet.  J.  73.  4  Bro.  C.  C.  234.  Compton  v.  Oxenden,  2 
Vet.  J.  361.  4  Bro.  C.  C.  397.  Bat  nee  Serffltoo  v.  Sealey,  2  Atk.  413.  Ex  purlo  Grim, 
ttooe,  Amb.  708.    Ex  parte  Tabbert,  6  Vet.  428;    Ex  parte  Phillips,  19  Vet.  123. 

(/)  Sackvill  V.  Aylworth,  1  Vera.  105.  Smith  t.  Attorney-General,  6  Vee.  260,  cit  1  Vera . 
106,  note,  ed.  Raith. 

(m)  Force  and  Hembling't  cat^,  4  Co.  61.    1  And.  181. 

(n)  Ex  parte  Grirottone,  Amb.  706.  In  re  Fitzgerald,  2  Sch.  &  L.  441 ;  and  tee  ib.  439. 
Ex  parte  Macdoui^al,  12  Vet.  384.    Ex  parte  Clarke,  Jac.  589. 

(9)  Ex  parte  Billinghurtt,  Amb.  104.  Ex  parte  Grtmatone,  Amb.  707.  Ex  partb  North- 
leigh,  Ex  parte  Pereira,  2  Vet.  673,  674 ;  and  tee  Ex  parte  Pickard,  3  Vet.  &  B.  127. 

(p)  Co.  Ln.  8  a.  (9)  Co.  Ln.  3  b.  (r)  Hard't  cate,  2  Salk.  427. 

(«)  17  Geo.  n.  c.  5,  (fi  20, 21.  (0  Anon.  2  Atk.  52. 

(tt)  2  Roll.  Ab.  546.  C.  p.  1.    1  Hawk.  P.  1. 130.    Rex  v.  Clarke,  3  Burr.  1363. 
NOVEMBKR,  1642— U 
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imputable  to  a  lunatic,  yet  his  property  is  answerable  for  trespasser 
committed  by  him  ;{v)  because  sucii  civil  actions  tend  only  to  recom* 
pense  the  party  injured. (u?) 

As  to  the  management  of  persons  in  what  are  called  private  mad- 
houses, these  receptacles  are  required  to  be  licensed,  and  otherwise 
regulated,  by  acts  of  parliament.(2;) 

It  has  been  the  practice,  at  least  for  a  considerable  course  of  years, 
to  suffer  the  like  commissions  to  issue,  or  to  appoint  a  guardian  with'* 
out  a  commission,  where  a  person's  rational  understanding  is  so  im* 
paired  by  age,  or  other  means  of  infirmity,  as  to  render  him  totally 
incapable  of  managing  his  affairs,  though  not  exactly  corresponding 
to  the  common  description  either  of  a  lunatic  or  idiot.(y) 

In  regard  to  deeds  and  conveyances,  the  grants  of  an  infant,  and  of 
a  person  of  unsound  mind,  are  said  to  be  parallel,  both  in  law  and 
reason.(2)  If  either  of  these  aliens  his  estate,  according  to  the  old 
form,  by  feoffment,  with  livery  of  seisin  personally  executed  by  the- 
feoflfer,  the  conveyance  is  voidable  only,  and  not  absolutely  void,(a) 
on  account  of  its  imputed  solemnity  and  notoriety.  But  in  a  cuse 
which  I  have  repeatedly  referred  to,  the  court  denied  the  comparison 
between  an  infant  and  a  person  of  unsound  mind  to  be  universally 
just.(6)  There  seems  to  be,  at  least,  this  difference,  that  the  acts  of 
an  infant  are  voidable  only,  wherever  there  is  a  semblance  of  benefit 
to  himself;  partly,  because  it  is  evidence,  that  he  exercised  his  dis- 
cretion, some  degree  whereof  must  necessarily  be  imputed  to  him. 
r  «247  1  ^"^  ^^^^  ^reasoning  will  not,  I  apprehend,  apply  to  the 
^  ^  acts  of  idiots  and  lunatics,  who  must  be  considered  either 

as  completely  such,  or  completely  competent  to  regulate  their  affairs. 

By  the  stat.  15  Geo.  II.  c.  30,  the  marriage  of  a  lunatic,  found  to 
be  so  by  virtue  of  a  commission,  or  whose  person  and  estate  are,  by 
act  of  parliament,  intrusted  to  others,  is  declared  to  be  null  and  void.(c) 

Lunatics  and  idiots,  as  well  as  infants,  may  maintain  or  defend 
actions  at  law,  and  suits  in  equity  ;{d)  but  others  must,  of  course, 
appear  and  act  for  them. 

Lastly,  as  to  crimes,  it  was  formerly  holden,from  the  respect  which 
the  law  pays  to  the  safety  of  the  king's  person,  that  even  a  lunatic 
might  bebunished  as  a  triiitor,  though  he  could  not  be  convicted  of 
felony.  But  the  contrary  doctrine  hath  Ions  prevailed  ;{e)  and  thoush' 
by  the  stat.  33  Hen.  YIII.  c.  20,  a  person  becoming  insane  after  the 
supposed  commission  of  treason,  might  be  tried  ;  or,  losing  his 
rational  faculties  after  attainder,  might  be  executed,  this  tyrannical 
law  is  considered  as  obsolete,  or  virtually  repealed.(/) 

(t>)  Burcher*s  case.  Hob.  137.  (to)  WeaTer  ▼.  Ward,  Hob.  134. 

(X)  i4  Geo.  in.  c  411.  made  perpetual  by  fiGGco.  IK.  c.  91 ;  and  aee  39  &  40  Geo.  IIL 
c.  91.    59  Geo.  111.  c.  1S27.    6  Geo  IV.  c  53.    S  &.  3  Will.  IV.  o.  107. 

(y)  Livlnif  v.  Calverley,  Pr.  Ch.  329.  Anon.  3  P.  W.  1 11.  Gason  v.  Crtirnier,  I  Dick.  286. 
^ird  V.  Le  Fevre,  4  Bra  C.  C.  100.    Ridgeway  v.  Darwiu,  8  Vea.  65. 

(s)  Thomptton  ▼.  Leach,  3  Mod.  310.    See  Treat  hlq.  hook  I.  ch.  ii.  §  4. 

(ff )  Beverley's  case,  4  Ca  125.     Leach  v.  I'honipeon,  Show.  P.  0. 153. 

(6)  Zouch  V.  Parsons,  3  Burr.  1807.  Sup.  p.  239,  note  z.    Ex  parte  Grimatone,  Amb.  708. 

{e)  See  st  51  Gca  111.  c  37.  Ex  parte  Turing,  1  Ves.  Sl  B.  14U,  2d  ed.  PortsinoaUi  f . 
Portsmouth,  1  Hafrg,  355.    Int'.  p.  250,  bote  d.  « 

(4)  See  Co.  Ln.  135  b.  Beverley's  case,  4  Co.  125  b.  Darcy*s  cue,  Popb.  141.  Deimu 
▼.  Deonis,  2  Sau.  335.    . 

(f )  1  Hawk.  P.  C.  2.  Hadficld's  case,  27  How.  St.  Trials,  1282.  Stat  39  J&  40  Geo.  IIL 
^  94.  (/)  3  lost  6. 
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These  are  Ihe  principal  or  more  general  distinctions  which  render 
persons  incapable  of  the  full  powers  or  privileges  of  other  subjects. 
The  criminal  code,  indeed,  contains  numerous  disabilities  and  disquali- 
ficatioDSy  some  of  a  niore  extensive,  and  some  of  a  more  confined 
efficacy.  Thus,  persons  attainted  of  a  capital  oflfence,  are  said  to  be 
dead  in  law  ;{g)  they  are  incapable  of  any  property  ;(A)  and  are  scarce 
otherwise  the  objects  of  regard  in  our  civil  institutions,  except  for  the 
infliction  of  ♦the  pronounced  judgmeni.(t)  The  conse-  r  ^^49  1 
quences  of  attainder  cannot  be  wholly  removed  except  by  I-  ■■ 

act  of  parliament.  But,  if  a  person  attainted  obtain  the  royal  pardon, 
his  issue  born  after,  though  not  those  born  before,  the  grant  thereof, 
may  inherit  to  him ;  yet  mis  shall  not  entitle  a  younger  son,  while  an 
elder  is  liv\na,(J) 

As  to  the  disabilities  arising  from  outlawry  or  excommunication,  I 
shall  only  allude  to  them,  because  they  rarely  occur;  are,  in  general, 
easily  done  away ;  and,  relating  chiefly  to  the  bringing  of  actions, 
may  be  readily  met  with  in  many  books  under  the  title  of  Abatement. 

Besides  which,  by  sundry  acts  of  parliament,  many  incapacities  are 
consequent  upon  various  transgressions  and  omissions ;  but  are  hardly 
proper  for  a  place  in  this  course  of  lectures,  because  the  recital  would 
oe  chiefly  a  transcript  of  that  which  obviously  occurs  by  referring  to 
ibe  indexes  of  the  statutes  at  large,  and  the  nature  of  it  would  afford 
little  opportunity  of  perspicuous  method,  or  useful  illustration. 
.  Hav^ing,  therefore,  considered  persons  in  regard  to  public  or  politi* 
cat  superiority  or  subjection,  and  having  in  this  and  the  last  discourse 
treated  of  the  more  general  distinctions  relative  to  this  title  de  statu 
hominum,  I  shall  proceed  to  speak  of  persons  in  their  domestie  rela* 
tions ;  and,  first,  in  the  relation  of  husband  and  wife. 


But  see  Perk.  26. 48.    Shep.  ToQob.  232.    C(xLn.21>.    Perrio  ▼.  Pearoe,  2  Roll.  R. 


(r)  Co.  Ln.  130  a,  352  b. 

U)  But  see  Perk.  26. 48. 
256, 257.    See  Co.  Lo.  13  ■,  note  7.    Rex  ?.  Haddenbara,  15  East,  463 ;  hj  which  aoUiori. 
ties  an  attained  pqraoa  may  be  nmntor  or  rrantse ;  but  aee  Co.  Ln.  43  b,  and  Bullock  ▼• 
Dodd,  2  Bam.  &  Aid.  258,  contra. 

(t)  See^Ramiey  t.  Macdonald,  Foat  61.  and  the  aatlioritiea  there  cited.  An  attainted 
twraon  U  cbari^eeble  with  a  cifU  suit;  and  raay,  after  pardon,  maintain  an  action.  He  w 
ao  far  cspable  of  bdnfr  either  plaintiff  or  defendant.  Com.  Dig,  Abatomeot,  E.  3.  Mitf.  Cb, 
PL  186,  ed.  3.    Beamea*«  PI  110,  111. 

O')  Ca  Ln.  8  a.  See  Rex  ▼.  Haddenbam,  15  Eaat,  563.  Doe  d.  E? ana  f .  Evans,  5  Bam.  ^ 
Cresa.584.    St. 3  &  4  Will.  IV.  c  106,  HO. 


•LECTURE  XVI.  [    •249    J 

or  PERSOHS,  AS  o'oHSIDBaED  BT  THE  LAW,  IIT  THB  DOMBSTIO  RBLATION  OP 
HUSBAND  AND  WIFB. 

Thb  domestic  relations,  in  which  persons  stand  to  each  other,  give 
frequent  occasion  to  the  influence  and  operation  of  municipal  law. 
Of  (hese  relations  I  shall  first,  in  the  present  discourse,  treat  of  that  of 
husband  and  wife;  and  shall,  then,  in  the  next  lecture,  more  concisely 
mention  th  jse  of  parent  and  child,  guardian  and  ward,  and  master  and 
servant 
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1.  Laws,  which  impose  new  restraints  against  contracting  mar- 
riage, appear,  from  very  obvious  reasons,  to  be  both  impolitic,  and 
difficult  to  be  reconcileci  with  morality.  The  general  end  of  them  is 
pretended  to  be,  the  prevention  of  unfortunate  alliances.  But  if  this 
consideration  were  sufficient  to  outweigh  the  opposite  objections,  still 
such  restraints  seldom  answer  the  proposed  design.  They  may  occa- 
sion fewer  marriages,  but  it  may  well  be  doubted,  whether  the  number 
of  unhappy  marriages  is  decreased.  On  the  other  hand,  it  is  difficult 
to  justify  the  Roman  constitutions,  which  authoritatively  compelled 
citizens  to  engage  in  wedlock,(a)  because  it  was  for  the  interest  and 
benefit  of  society.  A  law  to  the  same  eflect  was  in  force  among  the 
Hebrews  ;(6)  and  some  of  their  doctors  criminate  in  very  severe  terms 
such  as  neglect  the  matrimonial  union,  defeating  thereby  the  great  end 
of  it,  the  multiplying  of  mankind. 

r  ^^Q  -I  ♦There  are,  however,  some  restraints  against  entering 
■-  -I  into  the  nuptial  state,  which  are  imposed  by  nature  and 

reason,  and  which  are  accordingly  recognised  by  our  English  laws/ 
Of  this  kind  are  imbecility  of  body,  and  idiocy  or  insanity  of  mind,  if 
they  subsisted  before  and  at  the  marriage.  For  such  persons,  as  last 
described,  are  incapable  of  forming  any  valid  contract,(c)  and  there- 
fore precluded  this  solemn  one  of  marriage.(^ 

A  like  natural  and  reasonable  incapacity  a^cts  persons  within  cer- 
tain degrees  of  kindred,  specified  with  that  intent  in  the  Levitical  law, 
or  implied  by  parity  of  reason.(e)  But  if  the  ecclesiastical  courts 
attempt  to  impeach  a  marriage  not  restrained,  expressly  or  impliedly, 
by  the  Levitical  law,  they  are  subject  to  be  prohibited  by  the  tribunals 
of  Westminster  Hall ;  and  there  the  Mosaical  precepts  will  be  consi- 
dered, without  regarding  all  the  rules  and  various  glosses  of  the 
canonists  and  civiTians,(/)  and  such  nuptials  may  be  deemed  valid, 
as  they,  perhaps,  would  determine  to  be  void;  for  to  extend  the 
objection  of  consanguinity  farther  than  is  prescribed  by  the  divine 
code,  is  opposite  to  the  stat.  32  Heu.  VIII.  c.  38 ;  and  this  considera** 
tion  confirms  the  authority  of  the  temporal  courts,  as  to  srantiog  a 

1»rohibition.  Such  power,  indeed,  has  been  very  sparingly  exerted* 
^  one  case  it  seems  thought,  that  the  spiritual  judge  was  the  proper 
interpreter  in  this  respect  of  the  sacred  writings.(^)  But  in  many 
instances  the  temporal  court  has  entertained  the  question  of  the  lega- 
r  •251  1  ''^y  ^'^'^  marriage,as  compared  with  the  Levitical*degrees, 
*-  i  without  scruple  or  reserve.(A)    However^  it  does  not  ap- 

(«)  Ttylor's  Cit.  Law,  MarrUg*,  ^  293. 394.  Sm  Staekpole  v.  Boaamoot,  3  Vea.  96. 
Lip«.  Ezoura.  in  lib.  IIL  T%c  Ann.  c  35.  (6)  Pa£  J.  N.  &,  G.  VI.  i.  6. 

(e)  But  aee  Baxter  ▼.  L.  Portamootb,  5  Barn.  &  Creaa.  170. 
•  id)  Tba  at  15  Gaa  II.  c.  30,  extended  to  Ireland  by  at.  51  Geo.  HI.  c  37,  naUifiea  the 
marriage  of  lanatica  found  by  inqubition,  or  placed  under  reatraint  by  act  of  parfiameot 
But  in  caae  of  a  marriage  berore  tbe  finding,  a  acntence  of  nullity  in  the  eccleaiaatical  court 
b  neeeaaary.  Portarooulh  v.  PorUmouth,  I  Hagg.  356.  It  may  be  thought  that  thia  act 
impKea  the  validity  of  marriage  in  other  oa§ea  of  inaanity ;  which,  aooording  td  one  ease, 
Still  ▼.  Weat,  1  RolL  Ab.  357,  pL  7,  if  legal  in  idiou  a  nativitate ;  but  thia  doctrine  if  unten- 
able, and  haa  been  overruled  by  a  modem  resolution.  Morriaon  v.  Stewart,  beibre  the  Dele* 
galea,  1745.  1  BL  Comm.  438,  cit    1  Hagg.  Cona.  Rep.  417.    3  Hagg.  Cona.  Rop.  cit 

(a)  Harriaon  v.  Burwell,  Vau.  340. 34&    Gibe.  Cod.  413. 

(/)  Harriaon  v.  Bnrwell,  Vau.  213.  245.    2  Vent.  9. 

ig)  Watkinfon  v.  Mergatron,  Rayro.  464.    Skin.  37. 

(A)  Anon.  1  Mod.  85.    Wortley  v.  Watkinaoo,  2  Lev.  354.     Hainet  v.  Jeaoott,  5,Mod; 
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pear  that  a  prohibition  will  be  granted,  except  where  the  ecclesiastical 
Iribunai  is  proceeding  to  invalidate  a  marriage  on  the  ground  of  prox- 
imity of  kindred,  extending  that  objection  beyond  its  just  limits,  not 
where  exceptions  are  taken  on  any  other  canonical  impediment ;  for* 
though  the  temporal  courts  are  the  proper  interpreters  of  a  statute, 
yet,  where  that  refers  generally  to  the  law  divine,  and  not  specifically 
to  the  Levitical  degrees,  it  ordinarily  belongs,  by  our  policy,(t)  to 
ecclesiastical  cognisance  and  construction. 

This  Levitical  law,  as  is  before  intimated,  is  understood  'to  compre« 
^end,  not  only  the  degrees  of  consanguinty  therein  expressly  mention* 
ed,  but  in  other  cases  within  parity  of  reason;  which  rule  of  judging 
was  adopted,  oriflinally,  by  the  spiritual  courts ;  and  on  which  the 
received  law  of  England  in  this  respect  now  depends.  Thus,  mar- 
riage with  an  aunt  is  interdicted  by  the  Levitical  law ;  marriage  with 
a  niece  is,  with  us.  considered  as  a  parallel  case,  and  interdicted  also, 
by  parity  of  reason,(j)  But  the  Jewish  doctors  thought  they  saw 
great  diflerence  between  the  case  of  an  aunt  and  niece  ;(ft)  and  mar- 
riage with  the  former  was  prohibited,  and  with  the  latter  allowed,  by 
the  Roman  law  from  the  time  of  Claudius  till  tht^t  of  Constantino.^ 
The  reason  assigned  for  the  dUTerence  is,  that  the  wife  ought  to  be  in 
subjection  to  her  husband,  but  that  an  aunt  would  be  superior  to  him 
in  point  of  parentage.  The  consanguinity  of  first  cousins  is  the  nearest 
degree  of  kindred,  within  which  marriages  are  lawful  by  the  English 
law.  Such  marriages  were  alternately  forbidden  and  allowed  by  the 
^emperors  before  Justinian,  from  whom  they  had  their  r  ^^50  1 
final  and  unrepealed  rati6cation,(m)  It  appears,  that  mar«  ^  ^ 

riages  may  be  unlawful  between  illegitimate  kindred ;  as,  where  a 
man  espoused  the  bastard  daughter  of  his  sister.'  A  suit  was  com- 
menced in  the  spiritual  court  to  vacate  this  marriase,  and  a  prohibi- 
tion was  moved  for  in  the  King's  Bench  to  stay  the  proceedings  of 
the  ecclesiastical  judge.  It  is  not  recorded  what  became  of  this  aia- 
gular  litigation,  no  judgment  having  been  pronounced.(n)  It  was 
indeed  urged,  that  a  bastard  is  esteemed  in  law  nullius  filius,(o)  and  so 
can  have  no  consanguinity.  But  the  court  of  King's  Bench  seemed, 
with  reason,  to  incline  against  the  validity  of  such  nuptials.  It  was 
said  that  the  Jews  made  no  diflfefence  as  to  marriage  between  bas- 
tards and  others,  which  is  certainly  true  of  the  higher  degrees  of 
kindred ;  for  that  people  justly  enforced  the  prohibition  against  a 
Wotfier's  espousing  his  illegitimate  as  well  as  legitimate  sist9n(p)    If 

168.  6  Mod.  155.  ILd.  Raym.  ea  Com.  R.  3.  Ellerton  y.Goatier.Com.  318.  Dennj 
V.  A»hweli,  1  Str.  53.  And  there  ipaj  be  «  prohibition  afbr  lentenoe,  Haines  v.  Jeeoolt, 
Comb.  356 ;  and  see  Parker  ?.  Clerk,  6  Mod;  152.    Scammell  ▼.  Wilkinson,  9  Bast,  558. 

(t)  Harriflim  v.  Burwell,  Vau.  90a  213.  (j)  Gibs.  Cod.  XXH.  i.  p.  413. 

'   ik)  Seld.  Jar.  Nau  Sc  Gent,  V.  z.    Works,  p.  544.  ed.  Wilk.    Futf.  J.  N.  6^  G.  VI.  i.  39. 

{I)  Tac.  Ann.  xii.  6, 7.  Halifax  Anal.  i.  6.  Harrison  ▼.  Barwell,  Van.  ^46.  See  WorUejr 
▼.  Watkinson,  2  Uv.  355.  (m)  Halifax,  Anal,  t  vi.  10. 

(n)  Haines  v,  Jescott,  5  Mod.  168.  6  Mod.  t55.  1  Ld.  Rajm.  68.  Com.  9.  Comb.  356. 
See  Horner  v.  Lydiard,  Croke,  147.    1  Ha^g*.  Cons.  R.  437. 

(o)  This  role  must  bo  understood  in  oar  civil  law  as  applicable  only  to  inheritance.  Rex 
yr,  Hodoett,  1  T.  R.  101 ;  for  there  is  a  relation  as  to  moral  purposes ;  a  bastard  cannot  marry 
his  own  mother  or  bastard  sister.  Rex  T<  Chafyn,  3  Salk.  66.  See  Rex  v.  Cornforth,  2  Str « 
116'<l.    ]l£ast,9n. 

ip)  S«Id,  J.  N.  &  G.  V.  X.  544,  cd.  Wilk.    Puff.  J.  N.  *  G.  VI.  i,  3i 
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a  conjagal  union  be  incestuous,  and  Vfhhm  the  prohibited  degrees,  yet 
it  is  eflectuai  for  the  purpose  of  drawing  after  it  the  civil  consequences 
of  nnarriaM,  until  the  time  of  a  divorce.(7)  In  like  nianner,  it  is 
observed  by  Sir  Edward  Coke,  that  if  a  deacon  or  secular  priest, 
before  the  Reformation,  had  taken  wife,  the  marriage  might,  indeed, 
be  declared  void  by  a  sentence  of  divorce ;  but  if  cither  party  died 
before  such  sentence,  the  issue  were  legitimate,  and  the  validity  of  the 
espousals  could  not  then  be  questioned. (r)  To  the  same  elTect  it  has 
been  determined,  that  a  marriage  de  facto,  although  the  lawfulness  of 
r  ^oco  -I  it  may  be  disputed,  will  enaMe  a  *husband  to  maintain  an 
^  •»  action  on  a  bond  acknowledged  to  his  wi(e.(«) 

A  distinct  ground  for  declaring  a  marriage  void  is,  that  it  was 
contracted  in  consequence  of  the  use  of  force,  noenaces,  or  dure8s.(() 
But  such  are  marriages  de  facto ;  and  before  ihey  can  be  avoided,  as 
t)ot  being  de  jure,  it  ou^ht,  I  apprehend,  manifestly  to  appear  (whece 
there  there  was  no  forcible  abduction)  that  they  were  purely  the  effect 
of  compulsion,(tt)  and  that  there  was  no  comparative  choice,  unbiassed 
by  fears  of  violence  (for  strong  temptations  of  interest  have  sometimes 
the  imputed  idea  of  force,)  between  the  consequences  respectively  of 
compliance  or  refusal,  but  in  reality  an  absolute  unwillingness,  and  at 
most  an  apparent  consent  only,  to  enter  into  the  solemn  engagement ; 
according  to  the  reason  of  that  rule  in  the  Roman  civil  law, "  si  patre 
cogente  ducit  uxorem,  quam  non  duccret  si  suiarbitrii  esset,contraxit 
tamen  matrimonium,  quod  inter  invitos  non  contrahitur ;  maluisse  hoc 
videtur."(i))  Here,  then,  we  are  reminded  of  a  remarkable  ca8e,(tD) 
where  a  person  who  was  legatee,  and  appointed  as  a  trustee  or  quasi 
guardian  for  an  illegitimate  daughter  by  her  putative  father's  will, 
carried  the  young  lady  into  foreign  parts,  and  there  espoused  her  at 
a  tender  age.  After  many  learned  arguments  in  different  tribunals, 
this  marriage  was  finally  determined  void  by  the  supreme  ecclesiastical 
court  of  appeal. 

An  inchoate  or  imperfect  marriage  may  be  contracted  bv  infants  of 
tender  years;  and  when  the  husband  attains  the  age  of  fourteen,  or 
the  wife  that  of  twelve,  either  party  may  disagree  to  such  union.(x) 
r  ^2- .  -J  But  a  •disagreement  thereto  before  these  respective  peri- 
•■  J  ods  is  of  no  effect.(y) 

Lastly,  though  precontract  merely,  seems,  according  to  modem 
practice  and  opinions,  no  longer  any  impediment  to  contracting  nup? 
tiaU  with  any  other  |)erson.(z)  yet  where  there  has  formerly  been 
an  actual  marriage,  and  either  party  has  a  husband  or  wife  respect* 

(q)  Ycar.book  18  Hen.  VI.  31  b.    39  Edw.  III.  31  b. 

(r)  2  Inst.  687.    Anon.  12  Co.  9  b.    8ap.  p.  203. 

(ff)  Alleyn  ▼.  Grej,  2  Salk.  437.  Comb.  131.  See  abo  Heyden  t.  GoqM,  I  Stlk.  120. 
Leigh  and  Hammer*!  caae,  1  Leon.  53.    Morria  ▼.  Miller,  4  Burr.  2059.    1  BL  632. 

(t)  Keble  ▼.  Vernon,  Kcilw.  52  b.    1  Roll.  Ab.  340,  pL  5.    Tarry  v.  Broirn,  I  Sid.  64. 

(H)  Fulwood*8  caae,  Cra  Car.  488. 493.  Dy.  13  a,  marg.  pi.  61.  The  crime  of  nbdudioa 
ia  paniabable  by  aereral  atatutes.  3  Hen.  VII.  c.  2.  4  &.  5  Ph.  (k  Mary,  c.  a  39  Kliz.  o. 
9.    9Geo.  ]V.c.31,§^19,20. 

(e)  Dig.  XXlIL  ii.  22. 

(to)  Hartford  V.  Morris,  1783.    1  Ungg,  Com,  Rep.  423. 436. 

(x)  Co,  Ln.  33  a.  79  b.  See  2  fil.  Comm.  131,  n.  10,  ed.  15,  and  Goodall  ▼.  Uarria,  2  P. 
W.560. 

(y)  1  Rol1.Ab.340,pL13. 

(X)  Soe  26  Goo.  XL  0.33,  §13.    Com.  Pig,  Baron  and  Fexne,  C.  1. 
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ively  living,  second  espousals  are  absolutely  null  and  void,  to  all  intents 
and  purposes,  before  and  independently  of  any  sentence  of  divorce. (a) 
Indeed,  bigamy,  or,  as  it  is  more  properly  termed  for  the  sake 
of  distinction,  polygamy  (for  bigami  were  those  who  married  two 
wives  successively,  or  were  once  married  to  a  widow,)(6)  is  punish- 
able by  the  stat.  1  Jac.  I.  c.  11,  as  felony,  though  now  with  death.(c) 
But  a  second  marriage  may  be  void,  and  yet  the  parties  not  incur  the 
crime  of  felonv :  first,  where  one  of  them  has  resided  abroad,  or  even 
within  the  realm,  absent  from  and  not  known  by  the  other  to  be  living, 
for  seven  years,  ^nd  this  by  the  words  of  the  statute ;  secoikJly,  if  a 
marriage  be  declared  void  by  an  ecclesiastical  sentence,  and  there  is 
an  appeal  to  a  higher  spiritual  tribunal,  which,  by  suspending  that  sen- 
tence, is  a  supposed  continuation  of  the  marriage,  yet  one  of  the  par- 
ties marrying  again  does  not  incur  the  penalties  of  this  law,  although^ 
such  second  marriage  is  indeed  unlawfol.(rf) 

The  restraints  hitherto  mentioned  have  their  foundation  in  nature 
and  reason.^  I  shall  not  presume  to  dogmatise  on  those  contained  in 
themarriageact,«266eo.iI.c.33.(^)  The  statute  is  chiefly  r  ^^^^  -i 
calculated  to  prevent  the  clandestine  marriages  of  minors  L  ^^  J 
without  the  consent  of  their  parents  or  guardians,  which  is  prohibited, 
where  either  party  is  under  the  age  of  twenty-one  years,  by  the  hun- 
dredth canon  of  those  made  in  1603 ;  and  which  by  the  Keformatio 
I^egom,  rendered  the  nuptials  void.(/)  With  this  view,  theh,  the 
statute  enacts,  among  other  provisions,  that  the  ceremony  shall  be 
^lemnised  in  no  other  place  than  a  public  church  oi'  chapel,  where 
banns  have  usually  been  publi8hed,(g')  except  by  special  dispensation 
from  the  archbishop  of  Canterbury.  Marriages  celebrated  in  disobe- 
dience to  these  provisions,  are  declared  null  and  void  to  all  intents  and 
purposes  whatsoever.  It  is  indeed  expressly  provided,  that  it  shall 
not  be  necessary  to  prove,  that  the  usual  place  of  abode  of  one  of  the 
parties  was  in  the  parish  or  chapelry  where  the  marriage  was  solem* 

(«)  Pride  V.  MootafiM,  1  Salk.  121. 

(6)  SuuidL  p.  C/  134.  Term  de  Lej,  Burn,  Ecc.  L.  ▼.  Bii^my.  4  Bl.Comm.  164. 
Tbera  is  a  learned  mnd  curious  account,  Co,  Ln.  80  b.  81  a.  Harg.  n,  bow  bigamitts  came 
ta  bevxdoded  froin  benefit  of  clergy.  See  aW  SUont  134,  133.  A  furtbor  proof  of  tba 
odiottMwaa  of  bigamy  ia  that  by  a  second  marriage,  incurred  a  forfeiture  of  dower  by  the  cus- 
loiD  of  gavelkind,  Co.  Ln.  33  b,  which  ia  supposed  to  have  extended  through  the  -whole  island, 
and  to  be  a  relic  of  the  ancient  Britons.  Co.  Ln.  175  b.  And  by  the  same  custom,  a  ten- 
ant 1^  the  cartesy  holds  only  as  tong  as  he  continues  uniaarried.    Rob.  Gav.  173,  ed.  3, 

(fi)  TIm  pre^t  sUtQte  is  9  Geo,  iV.  c  31,  ^  22. 

id)  Gibs.  Cod.  XXIL  iv.  p.  4^2.  This  case  is  provided  for  by  a  clause  in  the  last  act,  9 
GeQbIV.c.31,§2^. 

(e)  For  the  history  of  this  act,  see  Rez  ▼.  Hodnett,  1  T.  R.  99, 100.  There  can  now  ba 
Bodoabi  of  the  rigour  and  impolicy  of  this  act  in  its  avoidance  of  marriages  solemnly  made. 
This  woaJd  have  been  more  strongly  felt,  had  not  the  ecclesiastical  courts  held  that  this 
slatate,  as  restrictive  of  the  rights  of  marriage,  Hodgkinson  v.  Wilkie,  1  Hagg.  Cons.  R, 
262,  should  be  strictly  construed.  Droney  v.  Archer,  2  PhilL  327 ;  and  see  Horner  v. 
Lyddiard,  1  Hagg.  C.  R.  337. 

(/)  ReC  Leg.  Ecc.  20.  a.    Gibs.  Cod.  XXIL  iii.  p.  421,  note  c. 

(g)  An  eztremelv  hard  case  arose  upon  this  clause,  the  parties  hiving  been  married  in  a 
new  chapel  erected  since  the  act  The  marriage  was  held  invalid.  Kez  v.  Northfiold,  2 
^  Doug.  659.  A  statute  was,  however,  immediately  passed  for  confirming  marriages  in  such 
new  chorehes  and  ebapels  up  to  Uie  1st  August,  1781.  St.  21  Gea  ill.  c.  53.  2  Doug.  661, 
D.  1  Bl.  Comm.  439.  note  11,  cd.  15.  St  44  Gca  III.  c.  77.  48  Gca  IIL  c.  127.  The 
point  cannot  hereafter  arise,  the  stat  S6  Geo.  II.  c.  33,  being  completely  repealed  by  4  Goo. 
IV.  c  76,  and  the  st  6  Geo.  IV.  c  92,  legitimating  such  marriages,  whether  past  or  iutore« 
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nised,  whether  by  banns  or  license ;  nor  shall  any  evidence  be  admit- 
ted to  contradict  this  fact.  Another  paragraph  in  this  law  may  pos- 
sibly occasion  very  pitiable  consequences;  namelyt  that  by  which  all 
marriages  solemnised  by  license,  where  either  party,  not  being  a  wid- 
ower or  widow,  is  a  minor,  and  without  the  consent  of  parents  or 
r  ^oeA  1  guardians,  are  also  made  null  and  void,(A)  and  this  has 
L  i  *been  adjudged  to  comprehend  marriages  of  illegitimate 

persons  under  the  age  of  twenty-one  years.(t) 
,    Such  are  the  restrictions  and  vitiating  circumstances  ordained  by 
general  law,  which,  being  antecedent  to  a  marriage,  frustrate  its 
validity. 

But  it  may  not  be  improper  to  embrace  this  opportunity  of  briefly 
mentioning  those  positive  and  arbitrary  restraints  which  sometimes 
«rc  found  in  deeds  and  devises,  and  do  not  indeed  nullify  a  marriage 
contracted  contrary  thereto,  as  to  marry  with  the  consent  of  guardians, 
or  some  person  of  the  same  name  with  the  testator.  If  a  testator, in  case 
of  non-compliance  with  the  terms  on  which  he  gives  a  legacy,  devi- 
ses it  over  to  another  object  of  his  bounty,  then  it  may  be  sued  for 
ifi  a  court  of  equity,  as  forfeited  by  the  first  Iegatee.(j)  Yet,  even 
under  these  circumstances,  there  has  been  seen  a  reluctance  and 
unwillingness  in  judges  to  exact  the  forfeiture,  where  the  terms  are 
virtually  complied  with,  as  by  the  assent  of  the  testator  in  his  life- 
time,(]^)  or  dispensed  with  by  the  impossibility  of  compliance.(/)  But 
where  the  marriage  with  consent  of  trustees  is  clearly  a  condition 
precedent(m)  for  the  vesting  of  a  second  or  larger  portion  to  a  lega- 
tee otherwise  provided  for  by  the  same  will,  such  condition  must  be 
performed.(n)  And  a  distinction  appears  in  the  books,  depending 
either  on  the  form  of  devising  or  the  subject  of  the  devise,  or  both, 
f  *'2S7  1  ^^'^^''^'i'^^^ch  instance,  it  is  sought  to  restrain  a  second 
\-  -I  marriage.    A  devise  of  land  during  widowhood  is  not 

considered  as  a  condition  incupring  a  forfeiture,  but  as  a  limitation 
of  real  estate,(o)'and  the  next  taker  niiay  compel  such  prior  devisee  to 

(A)  See  Dnme?  ▼.  Archer,  9  PbilL  337.  CreeeireU  T.Coeiii*,  3  PhUL  383.  BaUbor  ?. 
Carpenter,  1  Phill.  333.  Smith  ▼.  Hoson,  1  Phill.  296.  Bf  the  eibliog  ouurriAfe  aet,  4 
Geo.  IV.  c.  75,  no  marriage  b  void  by  the  TolBntary  or  inTotuntary  noo-oheerfuioe  of  the 
requifitea  of  the  act;  hot  a  party  wiKull/  oliunding  incon  a  fbrfeitareof  all  propeftjr  aoar»* 
ing  by  the  marriage,  §  23.  Rex  v.  Birmingham,  d  Barn.  Sl  Creve.  39.  AUomet-Geotnl 
v.Mollay,3Rafla.339. 

{i)  Rex  f.  Uodnett,  1  T.  R.  96.  Prieetfejr ▼. Hughes,  11  Elst,l;  and  aee  Homaf  v. 
Ljdiard,  Croke,  1.    1  Hagg.  C.  R.  337. 

U)  Harfej  ▼.  Alton,  Caa,  temp.  Talb.  314  1  Atk.  875.  Scott  ▼.  Tyler,  3  Diek.  713. 
9  Bra  C.  C.  463,and  the  other  eases  oolleeted.     Treat  Eq. lib.  i.  e.  1, «  10.  foL  i.3(Hi 

(k)  Clerk  ▼.  BenUey,  3  Vem.  731.  CaropbeU  v.  Netter?Ule,  3  Ves.  534.  Strange  ▼.  Soailh* 
Amb.363.    PanielW.Lyon,l  Ve8.&;a479.    Smith  ▼.  Cowdery,  3  Sim.  dt  8l  356. 

(/)  Graydon  ▼.  Hicka,  3  Atk.  16.  Peyton  ▼.  Bory,  9  P.  W.  636.  But  Lord  Oandaa^ 
opinion  in  Knapp  v.  Noyes,  Amb.  663,  that  ooosent  is  not  required  beyond  the  minority  of 
the  legatee,  has  been  overruled  by  more  recent  authorities.  Dashwood  v.  Bolkeley,  10  V«ft 
330.    Lk>ydT.Branlon,3Mer.l]6. 

(m)  There  may  be  a  condition  precedent  in  a  devise  of  personal  estate,  though  the  lann 
is  unknown  to  the  civil  law.  Harvey  v.  Aston,  Com.  754.  Staekpole  v.  Beaumont,  3  Ves. 
&J.   Knight  v.  Cameron,  14  Ves.  3au ;  and  see  Rightson  v.  Overton,  3  Freem.  81. 

(n)  Gillet  V.  Wray,  1  P.  W.  384.  Harvey  v.  Aston,  Com.  783.  Scott  T.Tyler,3  Bro.  C. 
C.45J7.    3  Dick.  71a,  719. 

(0)  Lucas  T.  Evans,  3  Atk.  360.    Sheffield  v.  Orrery,  ib.  384.    Jordan  ▼.  Holkham,  i 
209. 
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discover  a  second  marriage.(p)    But  most  of  the  authorities  are  con- ' 
trary,  a»  to  personal  property  so  forfeitable,  and  which  would  other- 
t^rise  be  absolutely  in  the  legatee  \{q)  partly,  perhaps,  as  I  have  just 
iatimated»  from  discouraging  conditioQal  limitations  of  personal  eflfects. 

When  a  marriage  is  duly  cotilracted  and  solemnised  between  per- 
sons of  the  respective  ages  above  specified,  it  cannot,  properly  speaking, 
be  dissolved  by  any  court  or  process  known  to  our  laws,  except  the 
authority  of  parliament.  For  a  divorce  a  mensa  et  thoro  does  not 
vacate  the  conjugal  union,(r)  and  neither  party  is  thereby  at  liberty 
to  marry  again :  and  as  to  a  divorce  a  vinculo  matrimonii,  that  is 
not*  properly  a  dissolution  of  a  real  iDarriaffe,as  a  judicial  declaration* 
that  no  jusies  nuptiae,  do  real  or  lawful  marriage,  ever  subsisted. 
The  reason  why  the  spiritual  court  will  not  be  allowed  to  pronounce 
sentence  of  divorce  after  the  death  of  either  of  the  parties  is,  that  il 
proceeds  pro  salute  animsB,  and  *8uch  posthumous  adju-  r  ^253  l 
dication  comes  too  late  to  have  any  other  effect  than  ^  ^ 

bastardising  the  i8sue.(«)  Perhaps  the  reasonableness  or  consistency 
of  this  doctrine  is  not  quite  so  manifest  as  its  humanity :  for  the  eccle- 
siastical judge  has  been  allowed  to  proceed  to  punish  the  survivor  for 
tbepast  incestuous  cohabitation.(0 

That  iK>  sentence  of  divorce  shall  be  pronounced  on  a  party's  coiv 
iession  seems  a  salutary  provision  of  the  canon  law  ;(ti)  and  this  was 
a  caution  particularly  requisite  in  cases  of  adultery,  which  anciently 
was  thougnt  a  sufficient  cause  for  declaring  the  marriai^e  null,  con*, 
trary  to  the  distinction  which  has  since  prevailcd.(t;)  For  now  the 
ecclesiastical  courts,  which  are  the  ordinary  tribunal  in  matrimonial 
causes,(tii)  can  divorce  a  mensa  et  thoro  only,  for  any  cause  whatso- 
ever subsequent  to  the  marriage ;  and  where  they  decree  a  divorce  a 

(;»)  Chamiej  ▼.  Fenboolet,  9  Atk.  392.  9  Yes.  965.  The  twt  of  Rovel  ▼.  Fox,  9  Yea. 
159,  appeftrt  by  the  ragUter**  boolc  to  have  been  «  devise  to  the  teittotor'b  wife  of  retl  ind 
fMvoMl  estate,  whh  a  power  of  dhipoeinff  to  be&childreD ;  and  If  she  married  again,  or  died 
without  disposing,  then  a  hoose  in  BurTington  Street  to  A.,  lier  eiecutors,  administrators, 
and  assies,  and  a  house  in  Noel  Street  to  B^  her  executors,  administrators  and  assigns. 
Bo  that  it  does  not  appear  whether  ttiere  was  any  freehold  property.  The  bill  eliarged  % 
iCiond  ekndsstine  marriage.  Ne  demurrer  was  put  in  to  the  discovery ;  but  an  issue  wa» 
dtreeted  to  try  whether  such  devisee  were  married  again  at  a  particular  time,  wiUi  liberty 
to  endofM  on  the  postea  Uie  real  date  of  sueh  liict,  if  it  bad  really  taken  place.  Reg.  L. 
1750.  B.  Ibb349.  A  devise  during  widowhood  would,  I  spprehend^  be  a  valid  restraint 
sgainst  a  second  marriage  without  a  devise  over.  See  Fitcbet  v.  Adams,  9  Str.  1 198, 
8oeit  V.  Tyter,9  Dick.  791. 9  Bro.  C.  C.  489 ;  the  ^esUte  beiogt  in  such  event,  descendible  to 
the  hetr4it.law.  Btttt*s  case,  Dy.  197  s.  b.  10  Co.  41  b.  Fry*s  ease,  1  VenU903.  Luxfoni 
V.  Qieke,  3  Lev.  \Q5,  But  no  such  eflfect  would  be  given  to  general  restraints  sgainst  mar* 
ri4ge  by  devisee  to  baehebrs  and  spiasters.  See  Soott  v.  Tjior,  9  Dick.  791,  7^  Long  y. 
DeBnis,4  Burr.  9057. 

(9)  Monnins  v.  Monnins,  9  Ch.  R.  36,  Chuncy  v.  Tohourdin,  9  Atk.  999.  9  Vee.  965» 
Loeae  v.  Bvans,  3  Atk.  960.    Mitf.  Ch.  PL  160,  ed.  3. 

(r)  Foljimbe's  case,  Alo.  663.  3  Salk.  138.  Gibs.  Cod.  446,  m»  eiU  Co.  Ln.  935  a.  1 
Roll  Ab.  341,  pi  90. 

(•;  Ken*s  case,  7  Co.  44,  b.  1  RoU.  Ab.  360,  H.  pL  1.  Pride  v.  Montague,  I  Salk.  19U 
Gibe.  Cod.  XXII.  xvii.  p.  446. 

(f)  Harris  V.  Hicks,  9  Salk.  548.    Carth.971.    Comb.  900. 

(a)  Can.  105.  Gibs.  Cod.  XXII.  xvii.  p.  446.  Burn,  Kce.  L.  Marriage,  XL  vol.  ii.  503, 
ed.  7.  See  Anon.  9  Mud.  314.  And  by  a  standing  order  of  the  house  of  brds,  the  party 
app^ing  fyi  a  divorce  bill  is  to  attend  and  be  examined,  to  prevent  divorccamade  by  ouUit 


(e)  Folj«mbe*s  case.  Ma  683.    3  Salk.  138. 

(IS).  St,  95  Hen.  Vin.  c  29,  §  5.    9  Hen.  Black.  155. 
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vinculo  matrimonii,  it  must  be  for  a  reason  which  preceded,  and  ren* 
dered  the  contract  invalid  from  the  beginning,  but  the  legislature, 
uncircumscribed  in  its  powers,  has  frequently,  for  a  cause  subsequent 
to  the  espousals^  namely  adultery,  wholly  dissolved  the  conjugal 
engagement. 

Although,  as  hath  been  before  observed,  a  direct  sentence  of  divorce 
cannot  be  pronounced  after  the  death  of  either  of  the  parties,  yet  the 
lawfulness  of  a  marriage  may  be  inquired  of  for  a  collateral  purpose, 
affecting  the  survivor,  as  a  widow  claiming  dower.  This  matter, 
according  to  Godolphin,  was  at  first  tried  in  the  temporal  courts,  and 
was  afterwards,  by  the  concession  of  princes,  submitted  to  the  spirit- 
ual jurisdiction.(x)  A  writ  is  to  be  directed  to  the  diocesan  bishop  out 
of  one  of  the  superior  courts,  who,  after  inquiry  had,  certifies  that  the 
r  ♦2'i9  1  P^*"^*®*  were,  or  were  not,  accoupled  in  lawful  •matri- 
^  -I  mony.(y)     But  this  is  seldom  practised,  and  never  except 

when  the  litigants  are  at  issue  upon  the  point,  that  is,  when  it  is  direcilv 
affirmed  by  the  one,  and  denied  by  the  other,  upon  the  record.  Col- 
laterally, on  many  occasions,  questions  of  the  fact  and  validity  of 
marriages  may  be  agitated  in  the  temporal  courtd.  In  general,  com- 
mon reputation,  and  cohabitation  as  man  and  wife,  or  the  acknowledg- 
ment of  the  parties,  may  be  admitted  as  evidence.(2)  An  action  for 
adultery  is  the  only  civil  case  in  which  it  is  necessary  to  show  stricter 
confirmation  of  an  actual  marriage,  as  bv  a  copy  of  the  register, 
accompanied  with  proof  of  the  identity  of  the  per8ons.(d)  A  jury, 
also,  are  the  proper  judges  of  the  fact  of  a  marriage  denied  by  answer 
in  chiancery,  and  always  lean  to  support  the  proof  of  it,  in  favour  of  a 
just  creditor,  suing  for  a  debt  contracted  during  cohabitation.(&}  The 
fact  of  a  marriage  may  also  be  established  by  the  sentence  of  a  for* 
eign  court,  having  competent  jurisdiction,-  in  a  suit  properly  instituted 
there;  and  this,  generally  speaking,  is  conclusive  by  the  laws  of  nations: 
for  otherwise  the  rights  of  mankind  would  be  very  precarious  and 
uncertain.(c)  It  is  for  the  most  part  incumbent  on  those  who  would 
impeach  a  reputed  marriage  to  show  wherein  its  irregularity  consists  i 
r  *260  1  ^^'  ^^^  example,  by  proving  that  it  was  solemnised  *by  a 
1-  J  mere  Iayman.((2)  The  absolute  nullity  of  a  marriage  may 

(x)  Repert  C«n.  499.    S  Born,  Eee.  L.  484,  ed.  7. 

(y)  Ca  Lq.  134  a.    Co.  Ent  18i  t.    Stoph.  Prina  Plead.  134,  ed.  3.    UdertmnT.  IldeftoiH 
S  H.  Bl.  145. 

(«)  Her8Oot'tcaM,Coniliu909.    Maoe  r.  Cadell,  Cowp.  332. 

(a)  Morris  r.  Mider,  4  Barr.  3057.  1  BL  633.  Birt  v.  Bariow,  1  Doug.  174  It  it  nid 
that  Dcniton,  justice,  in  a  case  of  this  description,  whf;re  the  parties  wem  of  a  sect  of  dts^ 
tenters,  whose  marriages  are  not  registered,  admitted  other  proof  of  an  actual  marriage* 
But  in  Vigevena  ▼.  Alvarez,  1  Hagg.  C.  R.  8,  note,  it  Is  obsenred,  by  the  court,  that  there  is  no 
exception  in  the  marriage  act  as  to  dissenters*  marriages,  except  Quakers  and  Jews;  and 
no  one  would  trust  the  rules  of  the  psrticolar  dissenting  congregations  for  the  validHj  of 
marriage.  And  this  has  been  osoallj  assumed  in  practice.  See  an  elaborate  essa^  on  the 
solemnization  of  marriage.  Rep.  Baron  and  Feme,  Vol.  ii.  445,  ed.  3.  As  to  proof  of  identity, 
nrhaterer  is  sufllcient  to'  satui^  a  jury  is  good  oTidenoe,  tlioogh  neither  the  minister  nor 
the  derit,  nor  any  of  the  subscrtbing  witnesses,  are  produced.  1  Doug.  174, 175.  There  is 
no  doubt  but  that  husband  and  wife  may  prove  or  disprove  a  marriage  on  a  oollateral  issue 
between  third  parties.  Rex  v.  Ciiviger,  3  T.  R.  367.  Rex  v.  Bramley,  6  T.  R.  330.  Stan- 
den  V.  Sunden,  Peake,  33.  1  Ves.  J.  135. 
'  {h)  Revel  v.  Fox,  3  Ves.  370.    Braybrnok  v.  Inskip,  8  Ves.  439,  430, 431. 

(c)  Roach  V.  Garvan,  1  Ves.  159.  See  Feaubert  v.  Turst,  Pr.  Ch.  307.  Herbert  v.  Herbert, 
1  Roper  Baron  and  Feme,  338.    3  PhiU.  63. 

id)  Haydon  v.  Gould,  1  Salk.  1^.    Rex  v.  Luffington,  Burr.  8.  a  333.    Soeh  layman 
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be  mude  appear,  and  decided  upon  in  the  temporal  (Courts,  at  teast  two 
ways ;  Dan>ely,  by  proving  that  it  was  contracted  while  one  of  the 
parties  had  a  former  husband  or  wife  living,  or  that  it  had  such 
defect  as  hath  been  observed  to  render  it  wholly  void  by  the  before 
mentioned  statute  of  George  11.(6) 

I  now  proceed  to  consider  the  legal  consequences  of  the  matri- 
monial union.  A  husband  and  wife  are  so  far  considered  as  one  per- 
son, that  by  the  marriage,  where  no  positive  settlement  is  made  or 
agreed  upon,  he  becomes  seised  of  her  landed  freeholds  and  inherit- 
ances, though  such  seisin  determines  by  her  death,  unless  he  is  entitled 
to  be  tenant  by  the  curtesy.  But  during  the  coverture,  if  it  is  an 
estate  in  fee,  it  must  be  pleaded  that  the  husband  and  wife,  in  right  of 
the  wife,  were  seised  in  fee,  not  of  freehold  merely.(  /)  A  widow, 
however,  in  contemplation  of  a  second  marriage,  may  settle  her  estate 
on  trustees  to  her  own  use;  and  such  settlement,  though  concealed 
from  the  second  husband,  is  not  of  necessity,  or  in  its  nature,  void  as 
a  fraud  on  •the  marital  rights. (g)  .Another  result  of  this  r  ^g^.  -. 
union  i9»  that  at  the  common  law(A)  neither  of  them  can  *-  ^ 

grant  or  limit  to  the  other  any  estate  or  interests  in  possession,  rever- 
aiony  or  remaindei\(t)  nor  enter  into  any  covenant  or  contract  with 
the  oiher.(j)  But  a  husband  may  covenant  with  trustees  to  stand 
saised,(ft)  or  make  a  feofiement,  or  surrender  a  copyhold  to  and  for 

would,  under  the  ezbtingr  marrus^  act,  4  Gea  IV.  o.  76,  s.  2] ,  be  guiltj  of  felony.  See 
aim  Hawke  v.  Corri,  1  Hagg*.  C.  R.  288.  The  act  doea  not  extend  to  the  marriages  of 
Quakers  and  Jews,  where  both  parties  are  of  those  persuasions  respectively,  a.  31.  As  to 
Qttabers*  marriagesii  they  most  be  proved  to  have  been  solemnised  with  the  fbrms  observed 
by^  that  seat  Gruea  v.  Green,  I  tiagg.  C.  R.  App.  if.  Ruding  v.  Smith,  2  Uagg.  C.  R.  387. 
26].  D^ne  V.  Thomas,  I  Moo.  4t  Malk.  361.  A  Jewish  marria^^e  must  be  tried  by  evi- 
dence of  the  laws  of  the  Jews,  in  the  sdme  manner  as  fbreifirn  marriages.  Lindo  v.  Belisa- 
no,  1  Hagg.  C.  R.  216.  Goldsmid  v.  Bromer,  ib.  324.  Marriages  celebrated  here  by  a 
Rof oMh  iirieat  have  been  held  good.  Fielding*^  caM,  14  How.  St.  Tri.  1327.  2  Burn,  Kcc 
L.  473,  ciL ;  but  aee  Scrimshire  v.  Scrimshire,  2  Uagg.  400, 401,  402.  As  to  marriages  in 
eoantries  and  places  where  no  regular  clergyman  can  be  found,  the  solemn  consent  of  tho 
parties  mnst  be  sufficient,  marriage  beinp  a  contract  recognised  by  the  natural  and  divine 
la«r,  aadoivil  institutions  having  effect  only  where  they  are  established.  Rex  ▼.  Brampton, 
10  East,  962.  Uutoar  ▼.  Teesdale,  2  Marsh.  243.  8  Tau.  830.  Herbert  v.  Herbert,  2 
Hagfg.  C.  R.  263.  3  Phill.  58 ;  and  see  Scrimshire  v.  Scrimshiie,  2  Hagg.  C.  R.  40i.  St  58 
Gea  111.  c  84.  4Geo.  IV.  0.91.  As  to  Irish  marriages,  see  Smith  v.Mazwell,  1  Ry.&  M. 
60. 1  Carr.  &  P.  271.  St  3  dL  4  Will  IV.  c  102. 

<c)  See  the  opinion  of  the  judges  delivered  by  De  Grey,  C.  J.  in  the  Dutchess  of  Kings- 
t09%  ease,  1 1  St  TrL  261.  20  How.  St  Tru  538,  n.  By  the  present  marriage  act,  4  Geo- 
JV.  e.76,  s.  22,  a  marriage  b  only  void  when  both  parties  wilfully  and  knowingly  coalra- 
vcDO  the  provisions  of  the  statute. 

if)  Polyblank  y.  Hawkina,  1  Doug.  329.    1  Sau.  253,  note  4. 

(0)  Stratbmore  V.  Bowes,  2  Bro.  C.  C.  345.  2Cox,28.  1  Ves.J.22.  6  Torn].  P.  0.  427. 
It  osigfat  be  inierred  from  the  reasoning  in  this  case,  that  a  likesetUement  of  her  estats  by  a 
spiaatsr- would  be  eflSeotnal ;  but  the  circumstances  of  that  case  were  such  as  had  never 
oeoarred  before,  and  are  not  likely  to  occur  again.  It  was  determined  on  a  very  nice  ground } 
Sat  k  seems  admitted,  that  if  it  be  expressly  represented  that  there  is  no  settlement,  it  is  a 
Iraod.  This  decision  has  been  reviewed  by  the  court  in  a  recent  case,  Goddard  v.  Snow,  1  < 
Buss.  485,  in  which  it  was  held,  that  mere  concealment  of  such  a  settlement  will  of  itself 
avoid  it  for  fraud  on  the  mariul  rights ;  and  Mr.  J.  Boller^s  doctrine,  2  Bro.C.  C.  351,  that  a 
man  who  marries  without  a  treaty,  roust  be  content  to  take  the  wife  as  he  finds  her,  expressly 
evorraled,  as  contrary  to  Ball  v.  Montgomery,  2  Ves.  J.  194,  and  the  earlier  cases. 

(A)  For  such  grant  may  be  good  by  special  custom.  Fitz.  Ab.  Prescription,  61.     Bro.  Ab. ' 
Costudn,  fo.  201,  pL  56,  cit ;  and  this  b  admitted  in  Firebrass  d.  Symes  v.  Pennant,  2  Wils. 
254. 

(t^  Co.  Ln.  3  a.  112  a.  187  b.  Moyse  v.  Giles,  2  Vem.  385.  Pr.  Ch.  124.  Board  v. 
Beard,3  Atk.  72.    Walter  v.  Hodge,  2  Swan.  106. 

0'>  Co.  Ut  112  a.    See  Pawlet  v.  DeUval,  2  Ves.  667.  669.  (k)  Co.  Ln.  112  a. 
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his  wife's  use  and  benefit.(/)  He  may  also  give  lands  to  her  by 
devise  :(m)  but  a  devise  of  lands  by  a  feme  covert  (which  is  the  legal 
phrase  for  a  married  woman)  is  merely  void,  considered  as  a  W(iII,(Yi) 
though  valid  as  an  appointment  under  a  power  for  that  purpoae,(o)  as 
will  be  mentioned  hereafter.  So  also  is  her  deed :  and  in  an  action  on 
a  bond  acknowledged  by  a  wife,  the  defendant  may  plead  non  est  fac- 
tum, that  it  is  not  her  deed,  and  give  the  coverture  in  evidence ;(p) 
for  the  instrument  is  merely  void.  On  the  other  hand,  a  bond  to  a 
feme  covert  singly  is  good.(y)  But  if  the  husband  and  wife  jointly 
levy  a  fine,  or  sutler  a  recovery,  these  acts  will  effectually  bind  the 
r  «262  1  estate.(r)  ^And  if  she  levies  a  fine  alone  of  her  estate,  it 
L  -'  will  be  a  bar,  unless  the  husband  avoids  it  during  the 

coverture.(^)  But  no  act  of  the  husband  alone  shall  alien  the  wife's 
inheritance,  it  being  protected  by  a  statute  of  Henry  yill.(/)  which 
same  law  prescribes,  also,  what  leases  nuide  by  them  jointly,  or  by 
the  husbaruj  alone,(tf)  shall  be  valid  and  conclusive. 

In  respect  to  n>ere  personal  property,  all  the  wife's  estate  of  this 
kind,  possessed  by  her  before  marriage,  or  coming  to  her  afterwards, 
and  not  limited  to  her  separate  use,  regularly  and  of  course  belongs 
to  the  husband  ;(t;)  insomuch  that  if  she  endorses  a  promissory  note 
payable  to  her,  it  is  of  no  avail.(u))  But  personal  property  may  be, 
and  often  is,  settled  to  her  separate  use ;  and  if  it  comes  to  her  after 
marriage,  as  it  seldom  can  be  obtained  by  the  husband  without  the 
a\d  of  a  court  of  equity,  that  court  will  require  her  consent :  but  her 
consent  maybe  given  and  acted  upon  where  she  is  not  personally 
amenable,  beins  resident  abroad.(x)  If  a  wife  be  left  executrix, 
with  a  power  of  selling  the  real  estate  of  her  husband  the  testator, 
she  may,  according  to  Sir  Edward  Coke,(y)  sell  it  to  a  second  hus- 
band. But  if  the  creditors,  or  others,  interested  in  the  effects  of  the 
prior  husband,  were  dissatisfied  with  the  conditions  of  such  ^le,  it 
would  most  probably  be  set  aside  in  a  court  of  equity  on  the  forcible 
presumption  of  fraud  and  an  inadequate  price.(2) 

(Z)  Banting  ▼.  Lepingwell,  4  Co.  39  a.  4Ui  point    Setmon  t.  Maw,  3  Bin|(.  37a 

(m)  Lttt^iea    Co.Ln.ll9b. 

(A)  Sut  34  &.  35  Bmo.  VIIL  c  5,  §  14  Co.  Ln.  119  b.  Fotm  tnd  HemblingVoaM,  4 
Co.  61  b.  and  189. 

(•)  WriKbC  V.  Englefiekl,  Amb.  468.    9  Eden, 936.    1  Toml. P.  C.  486. 

(p)  Zonch  ▼.  Parsons,  3  Borr.  1805;  and  see  Sockettv.  Wraj,  4  Bro.  C.  C.  486.  Amn|. 
Moa.39a 

(9)  Year-book  3  Hen.  VI.  93  b.  9  Bra.  Ab.  106  a.  pL  36,  cit  and  9  Bro.  Ab.  963  b.  pL  9. 
Cbecklej  ▼.  Cbeckley,  9  Show.  947. 

(r)  Ca  Ltt.  353  b.    Eare  ▼.  Snow,  Pkvwd.  514. 

(a)  Zonch  and  Bamfield*8  case,  1  Leon.  89.  Portinften*8  case,  10  Co.  43  a.  1  Roll.  Ab. 
346,  N ;  andseeMorean^s  case,  9  BU 1905.  Stead  ▼.  laard^  1  N.  R.  319.  So  if  sbefofltr  a 
oomoMNi  recovery  alone.  I  Roll.  Ab.  347,  pi.  3.  This  is  altered  by  a  recent  law ;  and  a 
fkme  oovert  cannot  dispose  of  land,  or  moncT  lo  be  invested  in  land,  without  her  husband's 
concurrence.     SUt  3&,4  WiU.  IV.  c  74,  '^  40.  77. 

(t)  Stat.  39  Hen.  VllL  c.  98,  §  6. 

(M)  Ibid.  ^  1, 9,  3.  7.    See  Co.  Ln.  44  a.  note  9.    9  Sao.  180,  note  9. 

(o)  Co.  Ln.  351  b. 

(to)  Connor  v.  Martin,  1  Str.  516.  See  Barlow  v.  Bishop,  1  East,  439.'  Hollowny  v.  I^es, 
9  Mo.  900.    Slater  v.  Mills,  7  Bing.  606. 

(x)  Minet  v.  Hyde,  9  Bro.  C.  C.  663;  but  see  Sawyer  ▼.  Sbate,  1  Ans.  63.  CampbeU  ▼. 
French,  3  Ves.  323. 

(y)  Co.  Ln.  119  a.  187  b.    rcimpion  v.  Collinson,  1  H.  Black.  346. 

(x;  See  Paget  v.  Hoskins,  Pr.  Ch.  431.    UpweU  v.  Halsey,  1  P.  W.  651. 
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A  wiTe,  howcrer,  may  bequeath  the  whole  ot  part  6f  r  ^^^^  -i 
♦her  personal  property  in  several  instances ;  aM  which  are  *•  -■ 

properly  exceptions  out  of  the  general  rule  to  the  contrary.  First, 
this  may  ▼h'tually  be  accomplished,  if  the  husband  covenants  to  that 
effect  before  marriage,  or  afterwards  enters  into  a  bond  conditioned 
to  grant  his  wife  that  permission.(a)  For,  though  it  is  generally  said 
that  an  agreement  made  before  marrias^,  which  is  to  have  execution 
during  the  coverture,  is  extinguished,(fr)  yet  the  performance  of  mar- 
riage articles  is  constantly  decreed  in  courts  of  eouity  after  the  mar- 
riage has  taken  effect,  which  is  no  waiver  of  them,  whether  they 
were  entered  into  with  or  without  the  intervention  of  any  third  party 
or  trustee  ;(c)  and  if  no  settlement  pursuant  thereto  be  made  in  tho 
husband's  iH'etime,  the  wHe  may  have  the  benefk  of  them  after  his 
decease.  So,  also,  a  wife  may  dispose  by  will  of  the  savings  she  has 
made  out  of  a  separate  maintenance.(cf)  She  haa  the  like  power 
over  persohal  property,  or  the  savings  out  of  a  real  estate  devised  or 
bequeathed  to  her  separate  use,(e)  even  without  the  intervention  of 
tru8tee8.(  f) 

And  she  nray,  out  of  such  funds,  lend  money  to  her  husband,  and 
be  admitted  as  a  creditor  entitled  to  a  distributive  share  of  his  effects, 
if  he  prove  insolvent,  under  a  commission  of  bankruptcy.(f )  And  if 
a  wife,  having  such  a  separate  estate,  borrows  money,  |-  ^^.  , 
and  gives  •an  instrument  for  the  lender's  security,  pur-  L  J 

porting  to  be  her  bond,  this  will  give  a  foundation  to  demand  the  loan 
out  of  such  estate,  she  being  as  to  that  considered  as  a  feme  sole.(/i) 
So,  if  she  gives  a  bond  joimly  with  her  husband,  it  will  bind  her  sep* 
irate  property .(i) 

It  has  abo  been  determined,  that  where  a  bond  (beine  one  of  those 
entered  tofo  by  the  East  India  company)  was  bequeathed  to  a  mar- 
ried woman  to  her  sole  and  eeparate  use,  this  vested  the  whole  and 
absolate  property  in  her,  in  the  contemphilion  of  a  court  of  equity, 
as  much  as  if  there  had  been  the  intervention  of  trustees;  accord-*' 
ingly,  she  having  lived  separate  from  her  husband,  and  disposed  .of 

(«)  Brton  T.  Wood,  Cro.  EL  27.  M«rrMt  r.  Kinsimm,  Cro.  Cir.  219.  Tjtky  t.  Pierce, 
Ih,  87e.    Sherman  ▼.  LjUy,  lb.  $97.    Goi^ee  v.  Gbittcy,  1  Ch.  C.  118.    1  Oh.  R.  125. 

(4)  Dare/  v.  Chute,  1  Ch.  C.  21.  3  Ch.  R.  6.  Freem.  C.  G.  248.  6ee  FurMn  v.  Ptnlon, 
1  Vem.  4XA  Gorgea  ?.  Chancy,  1  Ch.  O.  lia,cit.  Sawyer  ▼.  Bletwe,  2  Vem.  830.  Pilk. 
ing«ao  V.  CoUlbertaon,  2  Bra  P.  0.  7.    Groonda  and  Radimenta,  122,  pL  23. 

(e)  More  v.  Freeman,  Bunb.  205.    1  Bra  P.  C.  237.    Haymer  ▼.  Hayroer,  2  Vest  343. 
id)  Ward  ▼.  Summer,  Fmch  R.  56.    Bletme  ▼.  Sawyer,  I  Vem.  245.    Noera  caae,  Pr. 

Ch.  44,  cit  Gore  ▼.  Koight,  2  Vern.  535.  Pr.  Ch.  2!!5 ;  and  aee  Slamiinff  ▼.  Style,  3  P. 
W.337. 

(f)  Peacock  ▼.  Monk,  2  Vea.  191.  FetUpIace  ▼.  Gor|re8,  3  Br.  C.  C.  81.  1  Vea.  J.  46. 
Ihiver  v.  Thompson,  4  Tao.  297 ;  but  aeo  Sctmmcll  v.  Wilkinaon,  2  East,  552. 

'  (/)  Rolfe  V.  Bjdder,  fianb.  167.  Rich  v.  CockelL  9  Vea.  369.  Parker  v.  Brooke,  9  Vea. 
583. 

(g)  Wilaon  v.  Foreman,  2  Dick.  593.  See  CotUe  ▼.  Fripp,  2  Vorn.  220.  Anon.  Mob. 
32a    Parteriche  V.  Powlet,  2  Atk.  384.    Lench  ▼.  Lench,  10  Vea.  511. 

(k)  Peacock  v.  Monk,  2  Vea.  193.  Power  v.  Bailey,  1  Ball  ^  B.  365.  So  by  her  prom- 
iaaory  note,  Bollpin  v.  Clarke,  17  Vea.  365,  or  bill  ofexcbange.  Stuart  v.  Kirkwall,  3  Mad. 
387. 

(t)  Hulme  y.  Tenant,  1  Brn.  C.  C.  162.  2  Dick.  560.  Heatly  v.  Tbomaa,  15  Vea.  596. 
DtUoo  ▼.  Grace,  2  Sch.  &,'  L.  455  ;  but  aee  WhiaUer  ▼.  Newman,  4  Vea.  145.  Lee  ▼.  Mug. 
feridge,!  Vea.  &  B.  118. 

November,  1842.— V 
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it  for  lodging  and  necessaries,  fiuch  disposition  was  hoiden  valid 
against  his  claim  after  her  decease.(  j)  The  court  said,  it  would 
have  made  no  difference,  if  he  had  taken  out  administration:  and 
there  were  many  instances,  where  a  husband  has  been  decreed^  to 
stand  as  a  trustee  for  the  separate  use  of  his  wife.  But,  in  general, 
this  latitude  of  allowing  a  wife  a  distinct  property  and  intereist  from 
\}er  husband  appears  an  ini>ovation  and  refinement  on  our  old  law, 
QOt  much,  perhaps,  for  the  advancement  of  moraruy.(ft) 

Another  instance,  in  which  a  wife  might  dispose  of  her  personal 
effects  by  will,  happened,  where  her  husband  was  banished  for  life  by 
act  of  parliament;  in  which  case,  indeed,  it  was  said,  she  might  in 
p  ,265  1  ^'^  *^*^'"g8  ^^^  ®8  ^  f^'"®  «ole.(/)  Although  bequests  by 
^  J  married  women  operate  rather  by  way  of  appointment 

than  of  strict  and  regular  wills;  yet,  to  determine  whether  they, 
were  actually  made,  belongs  exclusively  to  the  ecclesiastical  jurisdic* 
tiori.(m)  If,  however,  the  right  of  making  them  comes  in  question, 
the  spiritual  judge  shall  not  decide  that,  but  the  King's  Bench  will 
grant  a  prohibition.(n) 

Further  observations  concerning  the  effects  of  marriage  on  the 
real  and  personal  property  of  the  husband  and  wife,  will  necessarily 
be  introduced  in  the  second  part  of  this  course  of  lectures. 

Another  consequence  of  the  matrimonial  union  is  the  restraint  of  a 
husband  and  wife  from  being  witnesses  for  or  against  each  other : 
but  of  this  matter  1  shall  treat  in  my  disquisitions  on  parol  evi- 
dence.(o) 

.  As  to  litigations  of  the  civil  kind,  both  in  law  and  equity,  the  gen«^ 
eral  rule  is,  that  where  a  wife  it  made  defendant,  the  husband  also 
must  be  a  party :  and  where  they  are  jointly  sued,  she  cannot  be 
arrested  without  her  husband,  though  the  writ  as  to  the  husband  is 
returned  **  non  est  inventU8."(p)  There  are,  however,  excepted  oaies» 
in  which  the  wife  may  be  sued  alone,  as  on  a  promissory  note  given 
l>y  her,  the  husband  having  been  transported,  and  the  liihe  uoex* 

{j)  Rolfb  V.  Badder,  BudI>.  187.  See  WanUff?.  Smith,  9  Yes.  5S0.  Ewex  r.  Atkba, 
14  Ve«.  542. 

.  {k)  Such  seem  to  have  been  (be  ^tertLtUng  Mntimentu  of  the  eoart  in  a  mueh  d^bttlH 
case.  Maoby  v.  Scott,  1  Sid.  109.  1  fiac.  Ab.  Baron  6l  Feme,  4^ ;  and  it  b  aaid  to  hafV 
^B  deCermiiied,  Rej  v.  Stepbeoa,  1  Sid.  123,  cit.  that  if  a  marned  woman  loaes  at  card^ 
her  hcuiband  may  maiolato  an  aotion  ot  trover  to  recover  back  the  motiey.  Any  mit -of 
this  kind,  in  our  days,  would  be  thought  at  least  extremely  uupolite;  and  of  the  plaintiif  it 
might  be  said,  in  Uio  language  of  another  Jioentious  age, 

Rosticus  est  nimiuro,  quern  conjugis  alea  IsDdit, 
tA  notui  mol-ea  non  satis  urbis  habet. 

Ov.  Amor.  ill.  aL  4. 
(I)  Portbnd  v.  Progera,  3  Vem.  104.    As  to  transportotion,  see  Newtonie  v.  Bowyer,  3 
P.  W.37.    Milf.  Ch.  PI.  19.  d4.    Sparrow  v.  CarruthensS  Bl.  1197,  cit.  commeoted  on,3 
Bos.  &.  P.  233.    Anon.  Cooke,  B.  L.  43.     BoggeU  v.  Frier,  10  East,  ^21. 

(m)  Jenkin  v.  Whilehouae,  1  Burr.  431 ;  and  tliey  must  be  proved  there  belbre  fbey  can 
be  reoognified  by  any  court  of  law  or  tquUy,    Ross  v.  Ewer,  3  Atk.  160.  Stone  V.  For(>yUw 
2  Doug.  707.    Rich  v.  Ckjckell,  9  Ves.  376.    Stevens  v.  Bagwell,  15  Ves.  153. 
Cn)  Jenkin  v.  WbitehtMine,  1  Burr.  433.    Scumniell  v.  Wilkinson,  2  East,  553. 
(•)  Lcct52. 

(p)  Edwards  v.  Roarke,  1  T.  R.  486.  Prilchctt  v.  Cross,  2  tt  BL  17.  Crookes  v.Fry.  1 
Barn.  &  Aid.  165. 
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pired.f^)  Bui  it  is  now  agreed  that  a  wife  is  not  *ren-  r  ^gg^  ^ 
dered  solely  responsible  to  creditors  by  a  divorce  a  mensa  *•  J 

et  thoro,  of  which  alimony  is  a  consequent.(r)  But  in  a  case,  appar- 
ently less  strong,  of  a  voluntary  parting  and  separate  maintenance,  it 
has  been  formerly  adjudged,  that  she  might  contract  and  be  sued  as 
a  feme  sole ;  that  she  would  continue  Kable  though  she  should  alien 
or  exhaust  the  whole  of  such  distinct  fund ;  that  the  husband  was  not 
liable  even  for  necessaries;  and  that  a  second  husband  was  account- 
able for  debts  contracted  during  the  state  of  separation  from  the 
former,  (j) 

A  wife's  liability  of  being  sued  alone  infers  her  capacity  of  being 
sole  plaintiff  against  those  with  whom  she  may  contract.(/)  Where 
the  husband  brings  any  action,  real,  personal,  or  mixed,  in  his  wife'i/ 
right,  she  must  generally  be  joined  on  the  record.(tt)  The  same  is 
usually  done  where  the  wrong  complained  of  is  personally  injurious  to 
her,  as,  if  she  be  assaulted  and  beaten,(o)  falsely  (that  is,  nnlawfuny) 
imprisoned,  actionably  slandered,  or  maliciously  indicted.(to)  But  in 
some  of  these  cases,  if  the  husband  alleges  particular  damage  to  have 
accrued  to  himself,  he  may  maintain  the  action  alone.  He  may 
either  sue  alone,  or  join  his  wrfe  where  she  is  the  meritorious  cause 
of  the  action,  or  where  a  bond  or  indenture  of  covenant  is  made  .to 
them  both,  or  to  her  alone  before  the  coverture.(x)  But  in  an  action 
for  the  work  and  labour  of  the  wife,  where  no  express  promise  of 
recompense  is  made  to  her,  the  husband  ought  to  sue  alone.(jf)  For 
it  restson  the^suppoeed  promise  of  adequate  compensation,  r  ^^aj-  i 
raised  by  implication  of  law,  and  that  is  so  raised  and  I-  -I 

implied  to  the  husband* 

The  biNiband  is  subject  to  debts  coDtracted  by  bis  wife  for  neceasa^ 
ries,(t)  except  she  elopes  from  him,(a)  or  has  a  sepai^te  mtintenaooe^ 
and  then  he  is  not  chargeable.(A)  But,  if  the  husband  without  cause 
discards  his  wife,  be  will  be  liable  to  pay  for  necessaries  provided  for 

(9)  S(Nirrow?.Ctmitliera,9B!.  1197,  cit  Anoa.  1  T.  R.  7.  Cbok^  a  L.  4^  cit  Buf 
PM  U10  jodf  meat  io  Manh  ▼.  Hutchioioo,  2  Boi.  &  P.  236.  CarroU  ▼.  BIodoow,  4  Esp.  37. 
A  speoul  act  olTftrliaiiiant  was  paMed  to  enable  the  dncheei  of  Exeter  to  recover  debti  dot 
lobar  boabaod,  who  waaatuintedio  the  reiffn  of  Edward  IV.  5  Rot  Pari.  548.  CfO,hiu 
133  a.  n.  4.    But  fee  WUniot*t  cate.  Mo.  851. 

(r)  Hookhaoo  r.  Chambera,  3  Brod  dt  B.  93.    Lewia  v.  Lee,  3  Barn.  U  Creaa.  391. 

(ff)  CorbeU  ▼.  Poekittx,  1  T.  R.  5,  aiooe  oferrnled  bj  the  caae  of  Marahall  ▼.  Ruttoo,  S 
T.  R.  554;  and  aee  Farrar  ▼.  Granard,  1  New  R.  80.  \ 

(()  1  Bae.  Ab.  505|  oct  ed. 

(«)  Anon.  1  Bole.  31.  1  Roll  Ab.  347.  R.  pL  1,  9, 3.  Nehhorp  ▼.  Anderm,  1  Salk. 
114.    Wilier  ▼.Tbomp«m,Biinb.  377.    Beaad  «.  Webb,  3  Boa.  &  P.  93. 

(t)  Hiffina  ▼.  fintdier,  Yolv.  89.    1  Brownl.  305.    Gay  v.  Liveeey^Cro.  Jae.  501. 

(le)  DalbfT.  I>artbaU,CraCar.553.  Rofiel¥.CanM«18alk.ll9.  6Mod.i37.  Anoa. 
W.J00.44U.    Dojlyv.JoUUIe,Une,53. 

(x)  Braahibrd  ?.  BoekinirhafD,  Cra  Jac  77.  Anon.  Litt  R.  13.  Aleberry  ▼.  WaJ- 
berrj,  18tr.330;  bat  aee  Roee  ▼.  Bowler,  1  H.  BL  114.  Amoold  ▼.  RefooH,  1  Brod.^ 
BL443. 

(9)  Buckler  ▼.  CoUier,  1  Salk.  114;  and  aee  Weller  v.  Baker, 3  Wib.  433. 

(ir)  Waithman  ▼.  Wakefield,  1  Camp.  130;  and  lee  Ewera  t.  Hattoo,  3  Esp.  355. 
flbepberd  v.  Maokoal,  3  Camp.  336. 

«)  Ckad  r.  HardyaMO,  3  Sir. 875.  Go? ier  ▼.  Hanooek, 6  T. R.  603.  SedHocwoodm 
Heifer,  3  Tan.  431. 

(6)  Hod|rkiosoa  v.  Fletcher,  4  Camp.  70.  Hornbuckle  ▼.  Hombarr,  3  Stark.  177.  But 
•he  moat  be  alao  Imn^  separate.  See  alw  fh^mpson  r.  HenreV,  4  Barr.  3177.  Rawlin^ 
f«Vand/ke,3fiep.85J.    Lodlow  ▼.  Starkie,  3  Slark.  85. 
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her:(c)  for  he  s  bound  to  mainUm  her:  if  they  are  in  an  ind^eat 
state,  and  to  be  relieved  as  paupers  by  the  parish,  her  last  legal  seW 
tleroent  (as  we  have  formerly  seen)  is  always  that  of  her  husband* 
A  husband  is  also  liable  in  an  action  of  trover  or  detinue  for  goods  ia 
bis  wife's  possession,  being  the  property  of  others,  before  marriage  -^d) 
and  he  may  be  sued  for  rent  which  accrued  due  from  her  antecedenl 
to  the  coverture^e)  But  after  her  decease,  he  is  not  liable  to  debta 
which  were  contracted  by  her  while  she  was  single,( /*)  though  bei 
might  have  been  sued  for  them  in  her  lifetime ;  for  in  tnese  cases,  do 
credit  was  given  to  the  husband  or  his  estate  at  the  time  of  contract*^ 
ixkft  the  debt.  If,  on  the  other  band,  a  woman  personally  cooiracta 
deots  during  the  coverture,  and  then  the  husband  dies,  in  this  caae^ 
credit  having  been  given  to  him,  it  seems  the  creditor  ought  lo  aue 
F  ^2M  1  ^'^  personal  representative  (when  she  does  *not  bappea 
t.  -I  to  be  so)  rather  than  the  widow,  or  a  seoond  husband  i£ 

she  marries  again. 

Lastly,  as  to  crimes  and  misdemeanors,  the  laws  have  alwaya  been  ^ 
very  merciful,  in  regard  to, femes  covert ;  for  they  are  not  amenable 
to  punishment  for  a  bare  thefl,  committed  under  the  coercion  or  ia 
the  company  of  their  husbands  ;(jg)  neither  shall  they  be  deeoied 
accessories  for  receiving  their  husbands  who  have  been  guilty  of  a. 
felony,  though  it  is  said,(i)  that  men  become  accessories  by  receit <» 
ing  their  guilty  wives:  which  latter  doctrine  appears  very  rigorous* 
}n)ir4)lviQg  aa  embarrassing  repijgnaoce  between  a  moral  aod  a  civU 
duty.(i) 

(e)  Bolton  r.  Prentioe,  ^  Bix.  1914.  Hedges  r.  Aodgee,  1  Esp.  441.  Sbepberd  t.  Mao- 
kool,  3  Camp.  336. 

(il>C9#La.S51b«  Eeiineev*IlaaiphiiM|  1  ReD.  AK34a,tJ.iit  1.  Berrt  t.  N#fer, 
fwhtu 343*    Anon.  1  Vest.  19l94 33. 

(«)  Co.  Ld.  55  b.    lBolLAb.351,G.pl.l.    Vane  ▼.  MiodioU.  1  Le?.  25.  Rfjm.  «. 

(/)  1  Roll.  Ab.  351,  G.  pi.  2.  MoontoD  ▼.  Bom,  Cro.  Car.  519.  0*Brieii  v.  Ram,  3 
i/M,  f  8d.  Bandemon  r.  Crouch,  2  Vem.  116,  eee  HetH  t.  Blamfbrd,  3  f .  W.  409.  Adair 
▼.  ShaWf  2  Sch.  Sl  L.  263.  In  like  manner,  debU  doe  to  her  before  the  ooffertoro  do  net 
Test  in  him  |>jr  the  iotermarriage,  though  he  aunrive.  Co.  Ln.  351  b.;  and  aee  GaHbfth  ▼• 
Bradley,  2  Vea.  ^7. 

(r)  Aity  Motif  inftrior  to  fr«iaon  or  nrarder.  Anon.  Ketrnge,  31.  1  HaL  P.  C  43.  Stt. 
I  &wk.  P.  C.  2.  (A)  1  Hawk.  P.  a  3. 

CO  I  mean  mor6  peenBarly  of  the  dnl  kind :  for  a  complianoe  with  citil  inalitatkMMMl 
bebg  mala  in  se,  ia  alao  a  moral  aod  religiooa  datj.  Sir  W.  BbckaloneV  manner  of  treat* 
ing  file  question,  whether  homan  laws  bind  the  eonsctenoe,  ia  eztremelr  onsitisfaetnrj.  1 
BL  Comm.  57, 56.  Blem.  Jdr.  sup.  six.  xxrii.  zli.  Bandera,  Obiig.  Conse.  prttl  yiii.  15| 
16. 


LECTURE  XVII. 

OF  PfiRSOirS,  IH  OTHBR  DOMESTIC  RELATI0H8* 

Hatiito  in  the  fast  lecture  treated  of  the  matrimonial  connection 
wlib  respect  to  the  eontraciing  of  it,  and  the  legal  consequences  of 
that  union,  the  next  great  domestic  relation  to  be  mentioned  is,  that 
of  parent  and  child;  in  regard  to  wnich,  though  our  civil  institutions 
have  not  raised  paternal,  power  so  high  as  it  stood  at  Rome,  where 
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Ifce  patria  potestis  was  one  of  the  *diirtingoishing  miirks  r    ^geo    T 
of  citizenship  ;(a)  yet,  our  laws  have  not  been  remiss  in  ^  * 

6Bfenainff  those  reciprocal  rights  and  duties  which  reason  dictates, 
•Dd  the  divine  law  commands. 

*  For,  6i*st,  parents  and  children  are  legally  bound  to  provide  relief 
for  each  other.  The  mother  and  reputed  father  are  compellable  also 
lo  contribute  to  the  necessary  maintenance  of  their  spurious  issue. 
On  the  other  band,  it  is  {leremptorily  laid  down  by  Sir  WiHiam  Black-^ 
ilooe,  that  an  illegitimate  child  is  not  by  our  law  under  any  necessity 
•f  providinpc  for  the  supposed  father ;  but  no  authority  is  cited,  and 
w>  notice  taken,  whether  such  offspring  may  be  judicially  ordered  to 
tMeve  its  indigent  mother.(&)  In  the  same  chapter,  the  civil  law  is 
joatly  condemned  as  neither  consonant  to  nature  nor  reason,  when  it 
denied  maintenance  to  bastards  bom  under  certain  atrocious  circum* 
^  M«noM;(f )  But  the  unreasonableness  did  not  stop  here ;  for,  althouffb 
children  by  an  incestuous  marriage  were  not  to  be  maintained  by 
tiwir  guilty  father,  yet,  according  to  the  Notels,  a  father  who  had 
cootraesad  an  incestuous  marriage,  was  to  be  maintained  by  bis  inno* 
cent  children.  This  inconsistency  is  remarked  by  a  zealous  admirer 
of  the  Roman  institutions  ;{d)  who  adds,  that,  by  the  canon  law,  ali- 
mony  is  due  even  to  children  of  this  kind  from  thieir  parents ;  and  thai 
this  latter  rule  was  followed  by  all  consistorial  jurisdictions. 

But  let  us  return  to  the  relation  of  parents  and  their  legitimate  off*  . 
spring,  aeeording  to  the  legal  policy  of  our  own  country.    They  may 
justify  an  assault  in  defence  of  each  other's  persons ;  and  r    ^^70    1 
inay  maintain  and  abet  each  •other's  suits  and  litiga-  '•  -* 

tions,(e)  which  cannot  be  done  by  a  stranger  without  the  legal  impu-* 
tatioD  of  son^  decree  of  criminality.  In  what  manner  the  real  and 
personal  estates  of  parents  and  children  are  disposed  of  by  the  law 
at  their  death,  belongs  to  the  second  part  of  this  course  of  lectures. 
Bot  I  shall  here  observe  that,  as  on  the  one  band  the  laws  of  this 
country  do  not,  like  those  of  Rome,  lay  any  restraint  on  a  father's 
power  of  disinheriting  his  children ;  so,  on  the  other,  such  distinct 

f>roperty  as  his  offspring  may  be  entitled  to,  is  entirely  his  own.  A 
ather  is  by  law  accountable  for  the  rents  and  profits,  which  he  has 
received  of  his  son's  real  estate^  however  ungracious  it  may  be  in 
most  cases  strictly  to  enforce  this  right.  And,  if  a  l^acy  is  bequeathed 
to  anjnfant,  payment  thereof  to  hisTalber  is  not  sumcieot  or  available, 
and  the  executor  may  be  compelled  to  pav  it  over  again.(/)  But  it 
is  agreed,  that  a  father  is  entitled  to  the  advantages  and  profits 

.  («)  Proprimn  civiaio  Roroanorum,  Inst  I.  ix.  2.  Dif .  I.  f  i.  3.  Tajl  Civ.  L,  390,  whidi 
jMMt  lit  ooderftood  to  mean,  a  criterion  dittingnishing  Uiem  from  other  nalioos  of  their 
ttine.  There  ie  no  doubl  that  elher  nations  have  sanotioned  the  paternal  aMthorit  j  in  an 
Moal  extent    Ariat  Eth.  lib.  vi.  30.    Dent  xxi.  18, 19.    Jodf.  xi.  34, 

(i)  1  BL  Comm.  454.    See  WwUniaster  v.  Gerrard,  2  BuU.  346.    Aoon.  lb.  350. 
•    (e)  Qui  ex  dannato  ooita  naioitiir,  soitieet,  qui  ex  oomplexibua  ant  nefiiriis  a  at  inoertis 
■ot  damnatua  processerit,  iate  neqoe  naturalis  nominatur,  neooe  eat  alendni  a  parentibua. 
Nor.  Ixxxix.  15.  (d)  AyL  ttr.  I.  ii.  7,  pp.  86, 87. 

(e)  %  Inet  564. 

(/)  Dagler  t. ToUerry,  1  P.  W. 285.  GUb.  R.  103.  8  AUu  81, noticed;  but  ^  Coopw 
T.  Tbomtoo.  2  Bro.  C  C.  96. 186. 

va 
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accruing  from  the  perianal  labodr  o{ bis childreD, while theylifo witk 
and  are  maintained  by  him. 

As  to  actions  brought  in  their  right  or  on  their  account,  there  are 
few  which  he  can  maintain.  Thus,  he  cannot  sue  for  an  assault  and 
battery  tommitted  on  his  Soui  but  the  son  only  mu»t  be  the  plainlifil(;) 
But  if  the  father  can  allege  and  prove  that  his  son  was  also  faia  ser« 
vanty  and  that  by  reason  of  the  outrage  he  lost  the  profits  of  hit 
labour  (serviiium  amifit),  the  action  would  be  maintaioable.(&)  And^ 
ki  like  manner,  it  seems  just  that  a  father  might  sue  for  the  abduetioiii 
of  anv  of  his  children,  as  well  as  of  the  heir,  upon  the  suggestioa  and 
proof,  that  by  means  thereof  servitium  ami9it;(t)  or,  indeed^  witlioiil 
r  *271  1  ^^^^  harsher  allegation,  it  *is  but  reasonable  that  he  miglH 
L  J  brioff  such  action,  in  respect  to  the  comfort  and  ddigbl 

be  has  in  them,  his  anxiety  for  their  loss,  and  his  interest  in  their  edm 
eation;(j)  which  considerations  could  hardly  be  recompeneod  by 
pecuniary  damages. 

As  to  the  father's  power  of  nrK>derate  correction  over  his  chikkoo^ 
it  is  such  as  reason  and  natpre  imply,  not  copied  from  the  UBUtnilod 
austerity  of  the  Roman  institutions. 

'<  When  children  arrive  at  the  age  of  majority,  the  legal  power  of 
a  father,"  says  Sir  William  Blackstone,  **  ceases,  ond  gives  place  m 
the  empire  ol  reason.*'(A)  Herein  also,  then,  our  laws  difler  widely 
from  those  of  Rome ;  by  which  the  power  of  the  father  see«M  to 
have  determined,  finally^  only  by  his  death,  by  his  voluntary  act  o( 
emancipatiohi(/)  or  by  the  son's  being  created  a  patriciany^m)  not  by. 
advancement  to  great  offices  of  state,  or  even  to  the  consular  dig* 
nity. 

8.  Corresponding  to  the  relation  last  treated  of,  and,  as  a  substitole 
thereto,  when  its  rights  and  its  duties  are  interrupted  by  tbei  father's 
death,  is  that  of  guardian  and  ward.  The  oppressions  of  guardians 
10  chivalry  are  abrogated  with  the  feudal  tenures.  But  occasioes 
still  occur  for  recalling  to  memory  the  laws  relative  to  guardianship 
r  *27!2  1  ^^  socagCt  which  is  now  the  general  or  *ordinarv  tenure 
t-  -I  by  which  lands  are  holdeo.     By  the  staU  28  Edw«  L  st 

(g)  Gray  t.  J^ffvrtt,  Cro.  EL  55^ 

{h)  Jones  V.  BrowD,  1  fi«p.  217.    Peake,  ^. 

(i)  By  Uie  opinion  of  ono  judf(e,  Barham  v.  Dendit,  Cro.  El.  770,  though  the  reit  of  di6 
court  were,  at  first,  oTa  contrary  opinion ;  but  the  case  was  ultimately  oompromia^d. 

(j)  Tboagh  this  action  is  of  an  eztfemely  anomalous  character,  gif  inf  A.  satisftdtidl 
for  damages  don^  to  B.,  Ross  v.  Parret,  Cro.  El.  770,  cit,  it  has  been  held  maintainable  ki 
the  loss  of  the  service  of  children  above  the  age  of  majoniy,  Bendet  v.  Moot,  9  T.  R.  16t. 
Booth  V.  Charlton,  5  East,  47,  cit ;  even  of  married  daughters  living  separate  firom  their 
h^8bllnd^  Harper  v.  Lutf  kin,  7  llarn.  &.  Cress.  387,  Ukough  not  at  the  time  in  the  fiitlMr*a 
family,  Johnson  v.  Macadam,  5  Eaei,  47,  n.;  If  absent  with  ao  inlentio*  of  retominfi 
Dean  v.  Pee^  6  Eut,  45.  If  has  also  been  extended  to  permms  standing  Ifi  leoo  parsatia 
Edmondson  v.  MacheH,  3  T.  tt.  4.  Fores  t.  Wilson*  Peake«  55.  Irwm  v.  Doamaa,  U 
East,  23.  {k)  1  Bl.  Comm.  45S. 

0)  Inst  i.  19.  Though  the  son's  person  wii  enfhuicfaised  by  mannnnaaion,  thv  iUber 
retained  his  dominkm  over  the  eKfecta. 

(m)  The  reasons  of  this  are  expressed  in  the  characteristic  style  of  Bytanline  ptrvds : 
Sed  ex  constitotione  nostra  summa  patricialus  dignitas  illioo  impcrialibos  codicillis  prcsti- 
lotis,  aiinm  k  patria  potestate  liberate  Quis  enim  patiator,  patrem  quidem  per  emaoeipa- 
tionis  moduro  potestatis  mm  nexibos  liberare,  imperatoriam  aiitem  celakndiiiea  wm  valei* 
enm,  qoem  sibi  patrem  dcgcrit,  ab  aliena  ticimere  potestate  7  Inst  J.  xii.  5.  But  neither 
the  senatorial  dignity,  nor  the  consular  oficc,  had  that  effect.  See  the  same  title,  andTayL 
Civ.' L.  405. 
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1,  it  if  declared,  thaiif  safch  knds  descend  on  the  pail  of  tl^  mother, 

the  nearest  relation  on  the  part  of  the  father  shall  have  the  wardship 

of  the  betr.()t)  But  even  this  early  statute  is  supposed  to  be  only  an 

affirmance  of  the  ancient  common  law^(<})  for  the  rule  is  laid  down 

nnore  copiously  by  Bracton,(/»)  who  wrote  before  the  passing  of  this 

act.    Sir  William  Blackstone  quotes  a  similar  passage  from  Glan** 

riiie;{q)  and  Matthew  Paris  recites  an  ordinance  of  Henry  I.,  a.  d. 

1 100,  (not  very  clear  or  explicit,  indeed,  and  apparently  referring  to 

sotne  prior  constitution  to  the  like  efleot,(r))  as  to  guardianship  ia 

aocase.    Hence  Littleton  asserts,  getierally,  that  the  next  kinsman^ 

to  whom  tile  inheritance  cannot  descend  in  case  of  the  ward's  death, 

sbaH  have  the  custody  of  the  lands  of  the  heir,  until  his  age  of 

fourteen  years,  as  guardian   in   Bocage.(s)     Thus,  a  half  brother 

may  be  such  guardian,  because  he  cannot  inherit.(f)    But,  if  lands 

detcted   to  sisters  in  coparcenary,  the  eldest,  being  of  full   age^ 

shall  not  be  guardian  in  socage  to  XhQ  rost.{u)     Affinity,  without 

ccmsanffuimty,  as  of  a  stepmother,  will  not  avail.(t;)     Of  those  in 

equal  degree,  the  eldest  shall   be  preferred   as  *guar-  r    ^^73    1 

dian;(ur)  and  where  lands  descend  from  each  parent,  I-  J 

that   relation  shall  be  guardian  of  the  heir,  who,  being  in  equal 

degree  with  any  other,  first  assumes  the  custody  of  him;(a;)  but 

the  gtiardianship  of  the  estates  shall  severally  belong  to  those  relations 

to  whom  they  cannot  respectively  descend.    Our  law  diflKsrs  in  this 

respect  from  the  rules  of  the  civilians,  and  of  all  the  foreign  feudists* 

Their  principle  is,  **  ubi  successionis  emolumentum,  ibi  et  tutele  onus 

eswe  debet/*(y)  The  superior  wisdom  of  the  English  institution,  namely, 

that  the  heir  ought  not  lo  be  in  the  custody  of  any  person  to  whom 

the  succession  would  immediately  devolve,  is  boasted  of  by  Fortescue 

and  Coke,  as  Sir  William  Blackstone  observes,  and  he  seems  to  con* 

cur  with  them,(z)  though  others  treat  it  as  an  unworthy  suspicion* 

and  a  relic  of  barbarous  times.(a)    It  may  reasonably  be  hoped  and 

(n)  See,  also,  14  Hen.  III.  818101001  de  oobcrediboe ;  which,  whether  a'siatote  or  not,  of 
wttidi  there  b  Move  ^oobl,  i«  a  verj  early  deolaralioB  of  Uie  law  on  Uii»  point 

(•)  Shafteebwy  v.  ShaOeiborj,  GUb.  R.  174. 

(jp)  IlKa  oompetit  ouatodia,  ex  parte  qoorin  non  deecendii  hflftreditas,  at  ai  desccndat  ex 
pane  frntrmt  pertinet  ad  tnatrem  ooatodia.  Et  regolariter  Terum  eat,  quod  nnnquam  remao« 
et>it  aliquia  in  ouatodia  alicojoa,  de  quo  habert  powU  aospicio,  quod  velit  jua  claiaaro  in  ipaa, 
httrediUte.    BracU  Hb.  II.  o.  xxxvii.  fol.  87  b. 

<f)  1  01.  Cocmn.  461.    GlanvUle,  viL  lU 

(r)  8i  vero  uxor  cuip  liboria  nMnanaerit,  dotem  eaam  et  maritagiuoi  babebif,  don  eorpoa 
aaom  legitiio^  aenrabit,  et  earn  non  dabo,  nisi  aecundoni  Telle  cuum ;  et  terre  liberorum 
eoatoa  aive  uxor,  aive  alios  propinqoua,  qoi  juatua  eaae  debet.    Matt.  Par.  56,  ed.  1640. 

(a)  Lit  §  laa.    Co.  Ln.  67  b.  68  a.    See  Rex  v.  Wilby,  2  Mau.  &  Sel.  504. 

if)  Bwtk  V.  Gatdand,  Cro.  Kl.  825.  Mo.  635.  See  Sadler  ▼.  Draper,  '1\  Jon.  17.  But 
the  half  blood  are  admitted  aAer  the  whole  blood  of  Uie  aame  degree,  by  sUt  3  &  4  WiU* 
IV.e.l06,§S. 

(»)  Si  plorea  aint  filiv  et  bodredaa,  et  tenere  debeant  in  socagio,  nulla  debet  eaae  in  alte- 
riue  matMdia,  eod  atnt  in  coatodia  conaaogoiaeorom  modo  quo  predictum  est  Bract  iL  37« 
Stat  14  Hen.  III.  Non  poterit  primogenita  habere  homagium  aut  cuttodiam  de  poaUiatia 
aareribvB,  heo  eeeet  quasi  oommittere  agnum  lupo  devoranduro. 

(e)  Co.  Ln.  88  a.    Whitoombe  ▼.  Whitoombe,  Pr.  Ch.  283. 

(10)  Co.  Ln.  88  a.  (x)  Co.  Lo.  88  a.    Plowd.  296  b. 

(jr)  Sbafteabnry  v.  Shafleabory,  Gilb.  174.    But  aee  Dig.  XXVI.  iv.  1. 

(r|  1  Bl.  Coonn.  461,  462.    Forteac  c.  44.    Co.  Ln.  88  a. 

(e)  Donner*a  ease,  8  P.  W.  264.  Soil  Leot  xiii.  127, 128 ;  and  see  a  learned  and  ma- 
toreff  conaidered  noto,Co.La.88h*ii.6,Harg.  ed.    By  the  Atheniao  lawa,  no  one  waa  Un 
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believed,  that  such  prospect  of  gain  would  rarely,  very  rarely  iadeed, 
iofluence  a  guardian  to  wicked  designs ;  or  even  to  use  leas  care  on 
behalf  of  his  ward,  than  he  would  otherwise  exert«  Slill,  civil  iasti- 
tutions  must  proceed  on  indiecriminate  principles:  they  must  admi*^ 
nisier  no  temptation,  by  which  a  proneness  to. depravity  may  be 
seduced ;  and  that  this  might  sometimes  happen,  is  sufficient  to  justify 
the. general  circumspection  of  our  law;(6)  whicK  is,  in  this  respect, 
consonant  to  the  law  of  Scotland.(c) 

r  *274  1  ^fj^utirdianship  in.  socage  lasts  only  till  the  heir  is 
^  -1  fourteen  years- of  age ;  ana  he  may  then  call  the  guardian 

to  aqcount :  for  though  the  statute  of  Marleberge  declares,  that  this  is 
to  be  done  at  the  heir's  lawful  age,((i)  and  the  writ  on  the  occasioa 
apeaks  of  his  full  age,(e)  such  expressions  are  to  be  understood  accord* 
ing  to  the  subject-matter,  and,  therefore,  here  mean  fourteeu  years.(/) 
If,  before  the  minor  arrives  at  that  age,  the  guardian  dies*  the  guar* 
diaoship  shall  not  go  to  anexecutor,(^)  nor  to  the  husband  of  a  deceas- 
ed wife,(A)  but  to  the  ward's  next  of  kin  ;(t)  neither  shall  this  office 
be  forfeited  by  outlawry  or  altainder.(j) 

During  the  continuance  of  his  power  and  trust,  the  guardian  has  an 
interest  and  authority  in  the  estate :  he  receives  the  rents  and  pro&ts 
for  the  heir's  use,  and  may  cut  timber,  brii^  an  action  of  trespass,(i>) 
bold  manorial  courts,  and  demise  copyhold  estates  in  his  own  name ;(/) 
but  he  cannot  present  to  a  vacant  benefice.(m)  The  minor  himself, 
who  is  seised  of  the  advowson,  must  exert  that  right,  at  a  verv  tender 
age,  before,  perhaps,  he  is  capable  of  writing  his  name  without  tb^ 
assistance  of  some  other  hand  to  guide  the  oen ;  which,  considering 
the  nature  of  the  transaction,  seems  hardly  free  from  censurable 
absurdity.  The  reason  assigned  is,  that  the  guardian  cannot  brii\g 
any  thing  to  account  for  the  value  of  the  presentation,  since  the  law 
r  *275  1  ^^'^^^^  8imony.(9i)  But  *this  reason  is  not  universally 
^       .        -'  regarded*    For,  though  a  guardian,  who  disposed  of  his 

be  guardian  to  another,  whoae  eatate  he  waa  to  enjoy  after  hia  deaUi.    M»/*  •jrir^otrwut  uc 
9f  »  ovri«  $^x,*^*'*  '*''"  o{^«f  oif ,  *t§xwritrmt*tmf,    Dioft.  Laert  Tit  Sol. 

(6)  Thia  rule  of  Eogliah  law  by  no  aaeana  impliea  Uie  neoewity  of  rewovinf  a  toaUnMiw 
tary  ^ardian,  aa  a  nioUier  or  oUier  near  reiatioo  iotmsled  by  Uie  fittber*  whfOt  by  the  aame 
will,  naa  limited  the  next  or  a  near  remainder  to  anch  apfXMoted  f  oardUn.  SweeUnao  ▼• 
JBd^re,  Gary,  137.  Morg^  ?.  Dillon,  9  Mod.  143.  .4  Toml.  P.  a  30S;  and  see  Roach  ?« 
Garran,  1  Vea.  160.    Ex  parte  Co^yne,  7  Veo.  591. 

(c)  The  heir  of  any  aocooman,  or  any  other  holding  by  blanch  farm,  ahall  neter  be  in 
coatiidy  of  aoy  peraon,  of  whom  auapicion  may  ariiev  that  be  cUima  any  UUe  to  the  laodi. 
8kene*a  Reg.  Mai.  book  ii.  oh.  47 ;  and  oocnpare  GUnville,  viL  II. 

{d)  52  Hen.  IIL  c  17.  (a)  Fitz.  N.  B.  [118.]  A.  B. 

(/)  Osborn  v.  Garden,  I  Pbwd.  993.    Co.  Ln.  89  a. 

(i)  Oabom  t.  Garden,  I  Plowd.  393  a.    BedeU  ▼.  GonttaUe,  Van.  181. 183. 

(A)  Osborn  ▼.  Garden.  1  Plowd.  994.    WUlla  v.  Whitewood,  Ow.  45, 4$.    Go.  Lb.  89  a. 

(t)  Litt  i  135. 

(j)CaLn.88b.    Oibom  v.  Garden,  1  Plowd.  293  a.    RatcIifT'aoaac,  3  Co.39  a,pL  3. 

{k)  Wade  ?.  Baker,  1  Ld.  Raym.  131.  2  Roll  Ak  41,  pk  4.  Doe  d.  Rigge  v.  Bell,  5  T. 
R.  471.  (i)  Shapknd  ?.  Rydler,  Cra  J.  55. 9a    Ow.  115.    3  Roll  Ab«  4i»  pL  3. 

(ifi)3RoU.Ab.41.Q.pl9. 

in)  Go.  Ln.  89  a.  3  Inat.  156.  Arthingtoi^  ▼.  Goverley,  3  Rq.  Ab.  518,  pi.  3.  675,  pi  1. 
4  Vin.  Ab.  550,  pi  1.  A  mueh  better  reason  is,  that  a  preaentatiOli  makes  and  proves  a 
seisin.  Inf.  Lect  43,  vol.  iii.  p.  7;  and,  therefore,  the  law  required  the  heir  personally  to  act 
Bat  thia  reason,  on  inveatigation,  provea  as  onfoonded  aa  the  otlier ;  for  it  has  been  held,  that 
a  preaentation  by  the  guardian  in  the  name  of  the  heir,  ia  a  good  titk)  for  the  heir.  WatF. 
Giergynuin*s  Law,  o.  ziil  p.  140,  ed.  1735.  And,  in  general,  the  poaaesaion  of  the  goardk  a 
is  the  possession  of  the  h(Bir  i  aiKl  the  aoisio  of  the  QMi  the  aeUw  of  tho  oth^    GoodtUia 
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ward  ID  marriaget^aB  accouDlable  for  the  value  of  the  marrioae,  that 
ift»  for  what  would  be  given  for  such  alliance,  yei  this  did  not  bold,  if 
the  marriage  was  equal  on  both  sides  :(o)  therefore,  in  that  case,  he 
might  act,  though  he  was  to  bring  nothing  to  account 

In  respect  to  leases  made  by  a  guardian,  it  has  been  adjudged  that 
they  are  absolutely  void  when  the  infant  attains  the  age  of  niBJority, 
if  the  term  is  then  unexpired,  without  any  act  done  by  him  to  defeat 
ibein.(  o)  But,  notwithstanding  the  general  expression  in  the  case 
alkided  to»  that  **  a  guardian  cannot  make  a  lease,"  it  should  seem 
that  such,  demise,  to  continue  during  the  minority,  or  any  shorter  term, 
most  be  v%\idj(q)  without  resorting  to  the  lord  chancellor's  authority, 
aed  a  reference  to  a  master  of  the  court.(r) 

At  conHnon  law,  a  father  could  not,  by  will,  appoint  a  guardian  for 
hw  ciiiMf  ID  exclusion  of  those  either  in  chivalry  or  socage.(s)  But 
DOW,  by  stat«  12  Ch.  II.  c.  24,  §§  8,  9,  fathers,  even  though  n^inors, 
may,  by  deed  or  will,  attested  by  two  witnesses,  appoint  guardians  to 
tbetr  ehitdren,  with  the  same  authority  that  guardians  in  socage  have,(0 
and  to  comipue  till  the  wards  attain  *the  age  of  twenty-  ^  ^^^  ^ 
one  years,  or  for  a  less  period.(tt)   If,  however,  the  (ather  I-  J 

dies  without  having  suostituted  any  guardian  of  his  own  choice, 
aocordiog  to  the  power  given  by  the  statute,  guardianship  in  socage 
still  takes  place.  Such  testamentary  guardian  hath  no  diiiereut  inter* 
eat,  Dor  is  aay  other  ways  distinguishable  from  a  guardian  in  socage, 
exeept  as  to  the  duration  of  the  wardship  ;(v)  neither  can  be,  any  mora 
ibaii  the  latter,  transfer  the  trust  personally  reposed  io  him  by  the  tea* 
ta%^  to  aDother.(iir) 

.  A  leeiameniary  guardian,  like  others,  is  removable  by  the  court  of 
cka»eery.(«)    It  has  been  thought,  by  a  lord  chancellor  in  Ireland,  a 

v.lUwiiM,3Wi]t.516,5a8.  Doe  d.  ftmiet  t.  Kael^  7  T.  R.  386.  See  iIm  SbopUma 
T.  Rbjdlor,  Cro.  Jvc.  99.  (o)  Litt  i  ]23. 

(  p)  Doe  d.  Parry  ▼.  Bodsrton,  9  Witt.  129. 135.    Doe  d.  Ri;^  ▼.  Bell,  6  T.  R.  471. 

(e)  9  Roll.  AIk  41,  pi.  4.  4  Boe.  Ak  Leeaee,  L  ii.  139,  ocL  ed.  See  Oeboro  t.  Carden, 
]p{o«rd.993.  Aaoo.  1  Leon.  15a  WUlie  v.  WhitehoM,  1  Leon.  399.  Ow.  4^  WilleU 
V.  Wilkineon,  4  Leon.  7.  What  ie  eaid,  Hutt  105,  ie  explained  in  Baoon'a  Abridgment  to 
t^fer  to  goardtane  by  nurture,  who  oan  only  lease  at  will.  The  title  Leases,  in  Bacon*tf 
AbrideMenI,  lias  always  been  supposed  to  have  been  compiled  by  Ghief  Baron  Gilbert. 

(r)  See  sUt.  1  WilL  IV.  e.  65, « 17. 

(t)  Gardiner  v.  Sheldon,  Van.  17&  Ida  SbaOesbofy  t.  Sbaaesbory,  Gilb.  R.  174.  Es 
|;arte  1lchester«  7  Ves.  370. 

*  (t)  Bat  they  oamot  appoint  a  minor,  as  a  miner  eooM  net  be  gvirdian  in  soeage.  Co, 
Ln^fiSa.. 

(a)  A  Cither  cannot  exercise  this  power  in  respect  to  a  natural  child,  to  whom  be  is  con- 
ndered  by  the  law  4  stranfcr,  £x  parte  Duboot,  16  Ves.  153 ;  but  if,  in  fact,  he  malies  sndi 
nemination,  tiM  pefsoiie  mentioned  will  be  appointed  by  the  dourt  ef  efatinceiy,  wHhoat  a 
tnfttnnee  to  the  master.  Ward  w.  St  PanI,  9  Bro.  C.  a583.  Peckham  v.  Peokbam,  9  Oox, 
46.  Chalterie  t.  Yoonf ,  1  Jac.  dc  W.  106;  bat  see  GUwes  v.  Const,  1  Mad.  Ch.  Pr.  334,  tiU 
eonlra.  Neither  can  a  f  randflitlier  or  any  other  stranger  appoint  a  testamentary  guardian 
ftr  tiie  oi^eot  ef  hie  botin^,  but  he  may  leaTe  him  an  estate  on  that  nmidition ;  and  if  thn 
lather  does  not  submit  to  it,  it  will  work  a  ibrfeiture.  BUke  ▼.  Leigh,  Amb.  306.  Manne* 
Title  ▼.  Mannefille,  10  Vea.  63.  Oolston  ▼.  Morris,  Jac.  957;  and  se4  fix  parte  Hopkine,  3 
P.  W.  159.  Fagoani  ▼.  Selwyn,  Jac.  968,  m  Lyons  v.  Blenkin,  Ibid.  954.  Anon.  Ibid. 
964,n. 

(9)  Unless  there  may  be  some  diSbronoe  in  the  power  of  removat  Foster  t.  Denny,  9Clk 
a99e.    Dilkihr.BIoirotcasbel,4Toml.  P.C.306.    InCnoiex. 

(«>  Gardiner  ▼.  Sheldon,  Vau.  179.  ReynoUs  v.  Teynhann  9  Mod.  49.  4  Bro.  P.  C.  309. 
See  Kne  d.  Parry  t.  Uodgaon,  9  Wile.  199. 

(s)  This  propositkin  has  been  denied  by  the  oanrt  in  a  reoent  case.  logheni  t.  Bicker* 
fikn,6Maa.ia6. 
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sufficient  reason  for  taking  away  a  testamentary  guardianship  from  a 
mother,  that  she  was  married  to  a  second  husband,  she  bemg,  also, 
devisee  in  remainder  of  the  real  estate,  in  case  the  infant  wards  all 
died  without  issue  ;(y)  but  the  order  was  reversed  on  appeal  to  the 
lords  of  the  British  parliament.(3:)  And,  agreeably  to  this  sentence  of 
reversal.  Lord  Chancellor  Hardwicke  held,  that  children,  after  their 
father's  death,  have  a  natural  right  to  be  under  their  mother's  care  ;(a) 
and  he  made  an  order,  accordingly,  on  a  grandfather,  to  deliver  them 
r  ^277  1  "P  ^^  ^^9  ^though  she  was  married  to  a  second  husband. 
^  -■  It  was  said,  in  the  case  in  Ireland,  that  tlie  civil  law 

(which  the  testator  in  question  understood  very  well)  ought  to  be  the 
rule;  and  that,  by  that  law,  if  the  mother  of  infants  marry  a  second  has- 
band,  the  education^of  her  children  be  taken  from  her.  out,  in  the  book 
cited  in  the  margin  of  the  report,(6)  it  is  expressly  laid  down,  that,  as 
the  mother  is  capable  of  being  tutoress,  so  the  guardianship  may  be 
likewise  committed  to  her  second  husband,  father-in-law  to  the 
minor  ;(c)  and  this  appears  from  various  texts  of  the  Roman  tnstitu- 
tions.((/)  It  is  farther  remarkable,  that,  although  with  ua  a  nnan  may 
waive  any  kind  of  trust  before  he  has  acted  therein,  a  person. was 
compellable,  by  the  Roman  law,  to  discharge  the  office  of  a  goardiaa, 
unless*  he  could  avail  himself  of  one  of  the  specified  legittoiate  ex- 
cuses.(tf) 
The  court  of  chancery  exercises  a  discretionary  and  doiqestio 

rties  of  authority,  in  respect  to  its  wards,  occasionalljr  increasitg 
allowance  for  maintenance,  and  giving  special  directiofM,  where 
requisite,  for  the  welfare  and  management  of  the  infants.  Thotf,  alsts 
in  case  of  clandestinelv  marrying  a  ward  of  that  cooHf  of  either  sex, 
the  lord  chancellor  will  interpose  his  nirisdictioo  in  a  summary  way, 
to  punish  the  delinquents ;  and  will  determine  matters  happening  in 
consequence  of  such  marriage,  as  alimony  or  the  like,  exclusively,  and' 
in  restraint  of  the  spiritual  judge«(/)  The  court  of  wards  and  liveries 
had  power  over  infants  by  act  of  parliament  But,  whea  that  tribunal 
was  dissolved^  the  court  of  chancery  resumed,  as  general  guardian, 
its  complete  original  juri8diction.(^) 

r  *278  1  ^  ^^^  '^^^  domestic  relation,  which  I  am  to  speak  of^ 
'-  ^  -I  is  that  of  master  and  servant   The  laws  of  Bngland,  with 

wise  impartiaUty,  extend  their  common  protection  to  the  weahhy  and 
the  indigent  No  private  subject,  as  such,  exercises  any  Und  of  do- 
minion, except  what  arises  from  the  relations  before  spoken  of,  <nc 

(y)  Iforfwi  v«  DiOm^S  Mod.  IS5.  (m)  DiDon  v.  MMnteMhel, 4  Bnn  P.CM^< 

(«)  VilItradT.Mdltth,9  8wmii.&S3.    9  Atk.  15.    R«z  v. Soper,  5  T.  R.  97a   Ei|tft9 

Knee,  1  Nmt  R.  14a    Rm  t.  HopkiiM,  7  EMt,  579.  (4)  9  Mod  136. 

(e)  Dmtu  iLiii.  3, 4.  vol.  I  370.    Tbe  prstor  appetn  to  haw  emrcited  a  Aixnticmia 

XMMMiiiif  or  oonlioaMig  ooob  goaf  dun  aeoordiof  lo  eirowMlaiioes.    M«^.  xzil  361   Co4> 

(if)  Dig.  I.  Tu.  39. 1.    Cod.V.kiu.3.    lb.  V.Tf.  9;  and  ate  kit  nolo. 

(<}  Jkm.  IL  i.  1.    lb.  T.  7,  patain.    Dig.  I.  junr. 

(/)  Hill  V.  Turner,  1  Atk.  515.  At  to  the  jorisdiotioo  of  the  ooort  in  deereeiog  alimony 
•ea  1  Treat  Eq.  book  I.  eh.  i.  §  6,  note  n. 

(g)  Fiilkhind  T.  Bertie,  9  Vera.  349.  Eyre  t.  8hafteibarT,  9  P.  W.  118.  HUl  t.  Toner, 
1  Atk.  516.  Da  MannefUle  v.  Da  MannevilK  10  Vea.  52.  Wellealej  ▼.  D.  Beaafiirti  9 
RuM.9.  Harg.  Co.Ln.  89  a,  n.  11.  Treat  Eq.  book  II.  eh.  iL  ^  1,  foL it  ]k 996, cd. & 
Aa  to  the  alepa  naeeaianr  to  bring  an  infimt  under  the  prateetaan  of  the  oourt,  tee  Botler  ▼. 
Freeman,  Amb.  901.    Ex  parte  Warner,  9  Diok.  779.    4  Bro.C.C.10J.    Anoo.  Jac  964. 
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what  is  submitted  to  by  voluntary  compact  and  agreement.  It  will 
not,  however,  be  thought  an  unreasonable  abridgment  of  natural 
libertpr,  that,  by  the  stat.  5  Eliz.  c.  4,  &  7,  persons  of  the  description 
therein  contained  should  be  compellable  to  be  retained  by  the  year  in 
husbandry,  for  the  necessary  purposes  of  agriculture,  and  for  avoid- 
ing the  evil  consequences  of  idle  vagrancy.  But  one  provision  in  that 
law  9eems  obsolete,  according  to  which  the  giving  of  greater  wages 
than  the  rates  proclaimed  is  made  punishable  with  imprisonment  for 
ten  days.  The  power  given  by  this  act  to  justices  of  the  peace,  to 
order  payment  of  servants'  wages,  extends  only  to  those  retained  in 
husbandry.(A) 

When  this  contract  of  hiring  and  service  is  entered  into,  it  is  of 
reciprocal  obligation,  and  cannot  be  dissolved  instantly  but  bv  mutual 
consent;  that  is,  a  readonable  notice  of  such  intention  must  be  given 
on  both  sides,  where  it  is  not  expressly  provided  for  in  the  terms  of 
the  stipulation :  so, averse  is  the  spirit  of  our  law  from  indulging  any 
arbitrary  proceeding.  But  if,  inoeed,  a  master  should  even  suddenly 
discard  a  bad  and  malicious  servant,  from  whom  any  damage  or  dis- 
turbance was  probably  apprehended,  such  circumstances  being  made 
to  appear,  would  justify  the  discharge,(i)  without  resorting  previously 
to  a  justice  of  the  peace,  ♦notwithstanding  the  expres-  r  ^079  i 
sioos  in  4he  statute  above  referred  to,(  j)  that  may  seem  to  «•  •■ 

contradict  this  opinion. 

While  this  engagement  subsists,  what  has  been  said  of  a  father's 
legal  power  of  correction,  of  maintaining  and  abetting  suits  and 
actions,  and  of  seeking  reparation  in  a  judicial  mode  for  any  injury, 
whereby  the  plaintiff  lost  the  services,  servitium  amisit,  of  the  person 
in  quesiion,  is  applicable  to  this  relation  of  master  and  servant.  But 
one  matter,  which  seems  to  call  for  particular  notice,  is,  that  a  master 
is,  in  general,  accountable  and  responsible,  where  any  persons  sustain 
injurious  tiamago  by  the  negligence  or  misconduct  of  his  servant, 
employed  at  that  time  in  such  master's  actual  service.  Thui,  au 
action  is  maintainable  against  the  master  of  a  drayman,  who  wilfully 
or  negligently  drives  against  another's  coach  or  carriage,  whereby  it 
is  spoiled  or  damaged  :{k)  which  is  but  put  for  an  example.  The  rea- 
son of  making  the  master  liable  prevails  stronger,  where  the  person^ 
sastaining  damage,  contracted  with  such  master,  or  his  known  servant 
or  agent,  for  the  conveyance  of  goods  by  land  or  water,  which  are 
spoiled  by  the  negligence  of  those  employed  ;  and  so  in  similar  instan- 
oes.  Oa  the  other  hand,  if,  by  the  neglectful  conduct  of  an  occasional 
agent  or  servant,  damage  ensues  to  the  master  employing  hini,  such 
BMSter  umf  in  this  case  be  the  plaiotifT,  and  mainuiin  an  action  to 
leeover  his  loss  against  the  culpable  mercenary. 

Tliere  are  a  sort  of  menial  or  domestic  servants,  called  apprentices, 
who  form  a  distinct  class.    The  policy  of  our  law,  which  nuikes  the 

(A)  R.  T.  London,  9  SaHc.  442.  6  Mod.  305.  Carth.  156 ;  but  ece  R.  v.  Goache,  3  Salk. 
441.    Lowther  v.  Itidnor,  8  East,  1 13.     Wilson  ▼.  Weller,  I  Brod.  &  B.  57. 

(t)  See  Spain  v.  ArsotC,  3  Htirk.  356.  Trotman  v.  Dunn,  4  Camp.  313.  Beetton  v. 
CoUyer.  4  Bing.  309,  {j)  8ut.  5  Elii.  c.  4.  ■.  7. 

W  Mortey  t.  Gaisifwrtl,  3  H.  Bl.  443.  Day  v.  Eiw^irds,  5  T.  R.  618.  Macmanus  v. 
^rickett,  1  Eaat,  106.  Croa  ?.  Aluon,  4  Birn.  Sl  Aid.  5 :H).  Laugher  v.  Poiater,  5  Barn. 
4CroM.547. 
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lerringofan  apprenticeship  a  necessary  qualification  to  the  settitig 
up  of  such  trades  as  were  in  use  at  the  time  of  passing  the  law  alluded 
to,(/)  has  been  much  debated.  Unskilful  workmen  have  been  rarely 
r  *280  1  P^^5®^^^^^»  ®"^  ^^^  "^^  likely  to  be  so,  by  their  •rivals  in 
••  J  trade ;  which  is  one  argument  to  controvert  this  provision 

in  point  of  expedience.(//i)  On  the  other  hand,  it  is  a  useful  institution, 
to  nave  this  opportunity,  2vi<led  by  the  compulsory  powers  of  the  sta- 
tute, of  breeding  up  the  youth  of  a  country  in  nabits  of  sober  and 
industrious  disciplme.(;7)  In  the  common  form  of  indentures  of 
apprenticeship,  under  the  statute  of  Elizabeth,  the  father,  being  a  party, 
is  answerabte  for  the  covenants  to  be  performed  by  the  son,  as  well 
as  those  which  he  personally  engnges  to  fulfil.(o)  The  differences 
which  may  arise  between  masters  and  apprentices  may,  for  the  most 
part,  be  terminated,  under  the  act  of  Elizabeth,  and  the  later  slat.  20 
Geo.  II.  c.  11*,  s.  3,  by  justices  of  peace,(p)  But  sometimes  the  court 
of  chancery  has  gone  considerable  lengths,  in  decreeing  money  receiv- 
ed with  apprentices  to  be  refunded.  Thus,  where  a  father  paid  120/. 
on  placing  his  son  as  clerk  to  an  attorney,  who  then  lay  ill  of  the 
sickness  whereof  he  died  within  three  weeks  after  scaling  the  articles, 
and  it  was  provided,  that  sixty  pounds  should  be  returned  in  case  the 
master  died  within  one  year,  for  which  sum  a  bill  in  equity  Was 
brought,  the  court  ordered  a  hundred  guineas  to  be  paid  baci'  to  the 
complainant,  notwithstanding  the  parties  themselves  had  provided 
against  accidents,  and  agreed,  in  certain,  for  a  smaller  retribution ; 
and,  in  general,  •*  modus  et  conventio  vincunt  legcm.*'(5')  In  another 
instance,  the  defendant,  an  apothecary,  having  put  away  his  appren- 
tice by  reason  of  negligence  and  misdemeanors  laid  to  his  charge, 
the  court  ordered  thirty  pounds  of  the  money  received  to  be  refunded ; 
the  rather,  indeed,  because  the  indentures  were  not  enrolled,  so  that 
the  matter  was  not  cognisable  before  the  chamberlain  of  London.(r) 
r  ♦281  1  Yet,  •notwithstanding  these  precedents,  in  a  mure  recent 
L  J  case,  the  court  seems  to  have  disclaimed  this  kind  of  juris- 

diction, and  to  have  referred  it  to  justices  of  the  peace.(^) 

Lastly,  there  is  a  sort  of  persons  who,  in  some  respects,  may  be  con- 
sidered by  the  law  as  servants,  being  authorised  by  others  to  act  for 
them,  under  several  names,  which  intimate  the  nature  of  their  respec- 
tive employments,  as  cleiks,  stewards,  bailiffs,  receivers,  journey- 
inen,(/)  attorneys,  factors,  agents,  and  brokers.(ti)    In  thes^  cases,  to 

(I)  Stat  5  Eliz.  e.  4, 1. 31,  repealed,  ts  to  tbe  penaltiet  Uiereby  impofed,  by  tUt.  Si  (ko, 
IILcSCt.!. 

(M)  RajMrd  ?.  Ottfe,  1  Burr.  &  flbbbt  v.  Yoaiw,  3  Mod-  3t7«  SmMi  v.OlliV> 
Armorert.  Pemke,  148.  (n)  UobU  *.  Young,  J  Show,  fl^    CtrUi.  \iSSL 

(0)  Wbitle/ ▼.  Loftus,  8  Mod.  190.  Branck  v.  Ewington,  2  Doug.  5ia  ramiof  ▼• 
Hitl,  3  Rirn;  &  Aid.  59;  and  tee  Babincrton  t.  Wood,  Cro.  Car.  139.  Rex  ?.  Hiodriuf- 
baai,6T.R.S57. 

(p)  See  aut  33  Geo.  III.  c.  57, «.  13.    6  Geo.  III.  c.  25.    33  Geo.  c.  55. 

(f  >  ^ewtoo  -M.  Bowse,  1  Vern.  460.    See  Hale  ▼.  Webb,  2  Bro.  C.  C  80. 

(r)  a^horrnaQ  t.  Abel,  2  Vera.  64.    Siepheosoo  ▼.  Hojdilch,  lb.  491. 

(t)  Argles  w,  Heascman,  1  Atk.  5ia  See  Hale  v.  Webb,  2  firo.  C.  C.  78.  HamH  ▼• 
^teokea,  1  Dan.  20. 

(0  Ad  action  Uea  by  a  mnater  for  enticinf^  away  hia  jommeynaD  hired  for  no  detenni- 
nate  time,  as  well  as  aenrants.  Hart  ▼.  Aldridge,  Cowu.  54 ;  but  tee  Micliol  v.  MaftyB*  2 
Eap.  73-2. 

(If)  As  to  the  scope  and  extent  of  a  broker's  authority,  see  PaterKm  ?.  Tasb,2  SU.  1178, 
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ky  down  general  rules  is  impracticable  and  dangerous ;  I  shall,  there- 
finre,  only  observe,  that,  for  the  most  part,  these  substitutes  are  not 
answerable  to  their  respective  principals  for  any  fortuitous  loss  or 
damage,  provided  they  have  acted  with  upright  intentions,  without 
gross  negligence,  and  have  with  reasonable  diligence  pursued  their 
commis8ions.(o)  Having  now  treated  of  natural  persons  in  the  seve- 
ral capacities  wherein  they  are  considered  by  our  laws,  it  remains  to 
speak  of  a  sort  of  artificial  persons,  called  **  corporations;"  which  will 
be  the  subject  of  the  ensuing  lecture. 

Krager  t.  Wilcca,  Amb.  352.    De  Boncboot  ▼.  Goldsmid,  5  Ves.  913.    Fioldins^  ?•  Kymcr, 
9  Brod.  &  B.  639.    Giluian  r.  Elton,  3  Brod.  &  a  75. 
(9)  Shielt  V.  filackborne,  1  H.  Bl.  15&    Topham  v.  Brmddick,  1  TVu.  570. 


•LECTURE  XVIII.  [    ♦282    ] 

or  CORPORATIONS. 

Such  individuals  and  such  societies  as  are  invested  by  the  law  wiih 
a  political  character  and  personality  wholly  distinct  from  their  natu- 
ral capacity,  and  chiefly  intended  as  the  nieans  of  perpetuating  in 
succession  their  rights  and  their  duties,  are  styled  corporations. 

For  lawyers  divide  corporations  into  sole  and  aggregate.(£7)  Thus, 
the  rector  of  a  parochial  church,  and  persons  in  many  other  stations 
whose  rights  and  duties,  as  such,  perpetually  exist  in  contemplation 
of  law,  and  are  transmissible  to  their  respective  successors,  in  whom 
they  vest  immediately  on  their  assuming  of  the  same  character,  are 
frequently  styled  sole  corporations.  But  it  might  have  been  better  to 
have  ffiven  them  some  other  denomination.  For,  except  the  incapa- 
city of  purchasing  in  morlmain,(6)  very  few  points  of  corporation  law 
are  applicable  to  them.  The  power  of  makine  valid  by-laws,  the 
right  of  electmg  new,  and  of  removing  old  members,  and  the  neces- 
sity of  a  common  seal,  as  well  as  other  matter8,(c)  have  little  or  no 
relation,  except  to  corporations  aggregate. 

Indeed,  all  ecclesiastical  corporations,  whether  sole,  as  rectors  and 
vicars  individually,  or  aggregate,  as  deans  and  chapters,  are  under 
the  jurisdiction  of  the  ordinary  as  visiter.((i)  But  this  authority  of 
the  ecclesiastical  judge  seems  widely  to  differ  from  what  is  com- 
monly meant  by  visitatorial  power.(e)  For  it  is  less  of  ^  - 
the  discretionary  kind,  being  laid  under  many  rules  and  I-  J 
restrictions ;  and  is  not,  I  apprehend,  final  and  conclusive^  but  may 

(m)  Co.  Ln.  950 1. 

(6)Co.LD.9b.    9Inflt75.    See  Co.  Ln.  349  t.    1  BLConim.47& 

(c)  At  to  the  manner  ofmbg  and  Mng  eaed,  Com.  Dig.  Pleader,  9,  B.  1, 9.  Tlie  capa- 
city also  of  taking  real  and  personal  goods  in  succession  b,  by  the  general  law,  confined  to 
corporations  aggregate    Co.  Ln.  9  a.  Harg.  n.  1. 

id)  Satton*s  c.  10  Co.  31.  Palm.  450.  Noy,  9L  9  RolL  Ab.  930,  pi.  la  9  RcU.  Ab. 
999,  pll.    Gibs.  Cod.  zlviii.  3. 

(e)  Rex  T.  Durham,  Bp.,  1  Burr.  568.    Chichester  v.  Harward,  1  T.  R.  650. 

November,  1842.— W 
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be  appealed  iVom,(/)  like  ether  spiritual  sentences,  in  a  regular 
aeries  up  to  the  highest  ecclesiastical  court.  This,  therefore,  appears 
to  be  no  other  thaa  a  part  of  the  ecclesiastical  polity  of  the  reehm. 
The  dependence  of  deans  and  ctiapters  on  the  bishop,  whatever  it 
might  formerly  have  been,(^)  is  very  much  reduced.  These  mem- 
bers of  cathedral  and  collegiate  churches  seem  now  to  be  considered 
as  the  only  ecclesiastical  or  spiritual  corporations  aggregate,  and 
perhaps,  have  been  so  properly  ever  since  the  Reformation.  Of  deans 
and  chapters  I  have  made  mention  in  a  preceding  lecture ;(A)  and* 
shall  here  add,  that  if  such  bodies  present  their  head,  namely,  the 
dean,  to  a  benefice,  it  is  void,  but  one  of  the  prebendaries  or  the  like 
may  be  presented^(t) 

I  now  proceed  to  lay  corpora tions,  which  are  divided  into,  1. 
eleemosynary,  and  2.  civil. 

1.  Over  eleemosynary  corporations  only,  as  it  appears,  that  power 
of  visiters,  properly  so  called,  is  extended,  which,  since  the  case  of 
Exeter  College,(^*)  has  been  generally  looked  upon  as  final  and  con* 
elusive,  and  exercisable  in  a  summary  mode,  as  well  as  without 
appeal.(Ar)  All  eleemosynary  corporations  may,  I  believe,  be  included 
r  ^ngA  1  tender  the  names  of  hospitals,  colleges,  or  •school*^/) 
^  -■  And,  in  respect  to  visitership,  there  seems  no  discrimi- 

nation between  colleges  and  hospitals. (m) 

Both  of  these  foundations,  as  well  as  schools  endowed,  are  to  be 
visited  by  the  heirs  of  the  founder,  if  he  does  not  nominate  any  other 
in  their  room.(?7)  Such  right  will  descend,  though  the  founder  ia 
silent  about  it,  in  his  lifetime ;  and  it  is  not  in  his  pleasure  whether, 
there  shall  be  any  visiter  or  not ;  and  this  kind  oi  power  was  not 
introduced  by  any  canons  or  constitutions  ecclesiastical,  but  it  is  an 
appointment  of  the  law;(o)  and  it  arises  from  the  property,  which  thq 
founder  had  in  the  lands  assigned  to  support  the  charity.  His  heiri*, 
therefore,  in  perpetual  succession,  are  the  patrons  and  visiters  of  such 
corporations  as  subsist  by  the  munificence  of  their  ancestor;  and 

(/)  This  ii  admiUqd,  where  he  tinito  at  ordinvj,  hot  H  it  nid  to  he  otherwbe,  where 
he  vititK  n  patron,  PhUKiw  t.  fiory,  2  T.  R.  953 ;  that  is,  I  aop^^oae,  where  Uie  ordinary 
happen!  to  have  ao  expreea  delefaUoa  of vt«it«torial  power  by  Uie  atalulee  of  aeme  eleeaKh 
ijaary  oorporatioa.  Thus,  Uie  biahup  ot'  Wincttoater  ie  pairou  and  viaitec  of  Mjifdaiksn  Cal- 
led, Oxford,  by  nomination  of  the  foonder :  lie  ia  also  ordinary,  for  Uie  aite  of  Uie  collcfe 
is  made  part  of  his  diocese.  Bot,  if  a  bishop  founds  an  eleemoavnary  oorporatfoo,  andd»J 
not  appoint  a  visiter,  hie  heir  and  eot  hie  aocoeaaesr  wovld-  be  visitor  and  pelfoo :  Uie  pat* 
ronage  mas|  be  \w  deaoept    Ih*  35^ 

(g)  See  Barn,  Ecc  Ln  Deai^  and  Chapters,  I.  vol.  H  8(1,  8!.. 

(A)  For  the  various  sorts  of  deans,  see  Co.  Ln^  95  a.  Harg.  n.  1. 

(t)  Year.book  14  Hen.  VUI.  9.  Bro.  Corp.  M,  vol.  I  189.  Jenk.  199,  pL  18.  Wood 
▼.  London,  I  Salk.  398.  Id  Mud.  673.  688.  R.  v.  fiQgera,.aS«Ik.4^  3iid.Rttyok77a 
8alt«r  V.  Groavenor,  d  Mod.  304.  WatMn*a  Clergyman*a  Law,  o.  xz.  p.  391.  It  is  the  aains 
with  lay  oorporations :  the  mayor  and  aldermen  cannot  make  a  grant  to  tin^  magrop*  lU 

(j)  Phillips  V.  Bury,  I  Ld,  ^aym,  5.    3.  V.  R.  34fi^    Show.  P.  C.  35. 

ik)  St.  John's  College  v.  Todiotfton^  I  Burr.  3U0.  Re^  v.  Biy,  Bp^  «  T.  R.  335b  Rex 
T.  Ely.  Bp.  5  T.  R.  475 ;  and  soe  Att-gen.  v.  Clarendon,  17  Ves.  494.  £z  parte.  BerkbMfc 
stead  8clKX>l,  3  Ves.  &.  B.  138. 

(1)  Pbillips  V.  Bury,  1  Ld.  Ravm,  6. 

(m)  PhilUpa  v.  Bury,  ST.  R.  353.     Kirkhy  Ravenaworthlfo^Mtai,  8  Eas^  831. 
,    {n)  Eden  v.  Fofltec,^  P.  W.  336.    GUb.  R,  180, 181.    Sel  C.  C.  36.    AUorney-geo.  ▼* 
Rigby,  3  P.  W.  145. 

(e)  PhiUipa  v.  Bury,  3  T.  R.  353.  Show.  P.  C.  45.  Green  v.  RutbeHbrth,  1  Vea.  47t 
475. 
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tbeee  visiters  by  descent  may  supply  and  regulate  the  constitution  of 
iheoi  where  it  is  defecuve.(p)  But  the  founder  may  vest  or  substi- 
tute such  visitatorial  right  in  any  other  person  and  his  heirs,  or  in  a 
lole  corporaiion*  as  the  bishop  of  Winchester  and  his  successors.(f) 
In  respect  to  schools,  it  is  provided  by  the  statute  of  charitable  uses, 
that  such  endowed  seminaries  may  be  visited,  and  any  mismanage-* 
incnt  redressed  (as  in  case  of  other  eleemosynary  foundations),  by 
commissioners  appointed  under  the  authority  of  the  great  seal,  where 
no  special  visiters,  overseers,  or  governors  of  the  charity,  are 
assigned  by  the  founder,(r)  and  where  (pei4iaps  it  may  be  added)  the 
^heirs  of  the  founder  are  unknown,  or  do  not  choose  to  |-  ^o^.  <■ 
act.(«)     But  it  Jias  been  determined,  that  the  governors  of  ^  ^    ^ 

a  charity,  in  whom  the  legal  estate  of  the  revenues  is  vested,  are  not, 
in  right  thereof,  visiters  by  construction  of  law,  not  being  expressly 
so  appoint ed.(/) 

la  such  case»  therefore,  the  chancery  may  either  delegate  commis* 
liooers  for  ciiaritable  uses,  according  to  the  provisions  of  the  statute, 
er  (which  is  now  the  ordinary  course)  may  act  without  such  delega- 
tion, and  exeri  an  original  jurisdiction^  on  an  information  filed  in  the 
name  of  the  attorney>general,  on  behalf,  and  at  the  instigation  of,  the 
persons  entitled  to  the  ^nefit  of  the  charity,  called,  on  this  occasion,  the 
relator8.(tf)  In  thesecases,  when  the  funds  are  more  than  sufficient  to 
answer  the  benevolent  purposes  particularly  described,  the  common 
practice  of  courts  of  equity  is  to  extend  the  charity  in  a  mode  conso- 
nant to  the  general  intention  of  the  donor.(v) 

No  technical  or  set  form  of  words  is  necessary  to  constitute  a  vis- 
)ter.(io)  How  far,  therefore,  visitatorial  authority  may  arise  bv  con- 
Itf uetioo  or  iinp)ieation»  may  be  in  some  measure  judged  of  by  the 

(p)  8ae  Phillip*  v,  9atj,  Show.  P.  C.  45«  Attomey^goneril  t.  MiddtoUm,  9  Ves.  899, 
Mil  K  MBBM  to  havt  been  btld  m  •  celebrated  ewe,  that  the  erowo,  at  patron  oT  ooll^|e« 
•f  rojal  iMOodatioD,  majr  grant  new  atmiotee,  e?en  tboush  the  general,  or  at  least  a  spoeuth 
rnUi  ot  viaiutlon  ia  parted  wiUi.  Bentlej  t.  Bishop  of  Ely,  t  Str.  913.  Fitzg.  306.  9 
ToinlP.C.220. 

(^  fideav.Feelsr,8P.W.8S6i  Ollb.  R.  180.  IftfaeTiak^oHalpower  isgimi  totbo 
biefaop  of  A.,  wiUKNit  any  Chrbtian  name^  the  rrant  eniifea  to  hie  aQOcessors  though  not 
Mined,  fieatley  ▼.  £ly,d  Str.  913.  f'itzg.SlS.  See  AUorney-geoeral  v.  Tancred,  Amb. 
351.    1  Eden,  10. 

if)  Slat.  43  Eli*.  6^  4,  (  3«  Altomeygeneral  v.  Harrvm  Soboel,  9  Vee.  551.  See  Ex  pT%$ 
Kirkby  Raveneworth  Hoapiul,  15  Ven.  305.    8  Eaat,  391. 

(•)  Rex  T.  Catherine  Hall,  4  T.  R.  333.  Attomey^neral  v.  Dixie,  13  Vee.  519.  Attor. 
iley-genenl  t.  Clarendon,  17  Vee.  498. 

«)  Eden  ▼.  Poratfir,  9  P.  W.  895;  Attdrneygenefal  ▼;  Gauiiti  8  Swan.  148,  n.  AttM*^ 
ney^neral  ▼.  Foundling  Hoepital,  3  Vee.  J.  47.  Attomey.geueral  v.  Dixie,  13  Vee.  539, 
And  eee  Gower  t.  Main  Waring,  3  Vet.  89. 

(■)  See  Attorney-general  v.  Brown,  1  Swan.  305,  306. 

(•)  This  ia  oaHed  exlending  the  eharity  cy  prea.  Thotford  School  ease,  8  Co.  130.  Attor. 
Bey.fenaral  ▼.  Johneoo,  AniU  190.  Atiorney^neral  v.  Sparkc,  Amb.  901  •  Attomey-geo. 
era!  ▼.  Greor^  9  Bra  C.  C.  493.  Hereford,  Bp.,  v.  Adame,  7  Ves.  334.  Atlorney^neraL 
v.Bri8lel,3Mad.319.  9  Jao.  db  W.  394.  AUorney^general  v.  Cathei ine  Hall,  Jae.  381 ; 
but  aee  the  obeenrationa  of  Lord  Hardwieke  and  Lord  Eldon  on  the  principle.  Attorney* 
general  V.  Bristol,  3  Jac  db  W.  318.  Sometimea  a  eharity  will  be  eaUbliahed  cy  pree, 
where  no  part  of  it  can  be  carried  into  effisd  acoording  to  the  precise  directiona  of  the  foun. 
der.  Brantbam  t,  Eaai  Boigold,  3  Ves.  388,  oit.  Attorney-general  v.  Foyster,  I  Anst  116. 
As  to  the  prerogative  of  the  crown  in  certain  caaee  to  direct  the  applieaUoa  oif  the  fond  bj 
cy  prea,  ace  Moggridge  ▼.  Thackwell,  7  Vea.  36. 

(«)  Attorney-general  v.  Talbot,  3  Atk.  673.  1  Vee.  78.  Attoniey<geiieral  ?*  MkldletOD» 
9  Ves.  33a    St.  John's  College  ?.  Todiogton,  1  Burr.  190. 
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following  decision*  It  was  holden,  that  the  chancellor  of  the  univer- 
sity of  Cambridge  was  general  visiter  of  Clare-hall,  without  express 
words  of  appointment,  it  being  implied  from  various  branches  of  the 
visitatorial  power  given  to  him,  from  bis  having  the  interpretation  of 
r  *286  1  ^^^  statutes,  and  from  an  ^express  exclusion  of  the  foun- 
'•  J  der's  heir.(2:)     For  distinction  is  taken  between  general 

and  special  visiters.  Eleemosynary  foundations  are  the  creatures  of 
the  founder.  It  has,  therefore,  been  laid  down,(y)  **  that  he  may  del- 
egate his  power  either  generally  or  specially,  and  may  prescribe 
particular  modes  as  to  uie  exercise  of  part  of  it.  If  he  makes  a 
general  visiter  (as  by  the  words  visitator  sit),  the  perspn  so  consti- 
tuted has  all  incidental  power.(2)  But  he  may  be  restrained  as  to 
particular  instances.  The  founder  may  appoint  a  special  visiter  for 
a  particular  purpose,  and  no  farther ;  and  may  make  a  general  vis- 
iter, appointing  an  inferior  particular  power  to  be  executed  without 
^oing  to  the  visiter  in  the  first  instance.^  On  another  occasion,  and 
m  another  court,  it  was  maintained,  <*  that  the  founder  may  ^ive  a 
general  power,  or  may  limit  and  bind  by  particular  statutes  and 
laws;  may  give  the  visiter  power  of  altering  statutes,  or  giving  new, 
or  may  restrain  him  from  doing  it ;  or  from  acting  according  to  any 
other.  If  the  power  to  the  visiter  is  unlimited  and  universal,  be  has, 
in  respect  of  the  foundation,  and  property  moving  from  the  founder, 
no  rule  but  his  sound  discretion.  If  there  are  particular  statutes,  they 
are  his  rule ;  he  is  bound  by  them ;  and,  if  he  acts  contrary  to,  or 
exceeds  them,  acts  without  jurisdiction  :(a)  the  question  being  still 
open,  whether  he  has  acted  within  his  jurisdiction  or  not ;  if  not,  his 
act  is  a  nullity.'V6) 

It  seems  clearly  settled,  that,  in  colleges,  an  engrafted  or  annexed 
foundation,  where  no  new  statutes  are  given,  must  follow  the  old 
institution^  be  considered  as  a  part  of  the  general  body,  and  subject  to 
the  prior  right  of  visitation.(c)  There  are,  however,  several  cases 
r  *287  1  respecting  ^these  eleemosynary  corporations,  which  may 
^  -I  call  for -the  interference  of  the  court  of  King's  Bench. 

First,  where  it  is  doubted  whether  any  visitatorial  power  exists  in 
the  person  applied  to  in  that  character ;  this  must  be  settled  by  the 
above-mentioned  tribunal,((f)  which  is  a  very  different  point  of  litigation 
from  arraigning  the  due  exercise  of  this  authority,  where  the  existence 
of  it  is  not  called  in  question. 

Secondly,  if  a  general  visiter  should  assume  the  capacity  of  making 
new  statutes,  a  power  of  restraining  such  usurpations  would,  I  appre- 

{»)  Attomej.gMierd  t.  TaIImC,  3  Atk.  669.    1  Ves.  7a    1  Barr.  901,  eit 

(y)  St  JohD*t  Collego  t.  Todiii|rton,  1  Burr.  906.     1  Bl  84. 

(je)  Thereibre  be  majdepriYO  for  ooDtiimacv,  thoorh  not  specified  in  tlie  ttatotee  as  • 
etoM  of  deprivation.  Phillipe  v.  Bury ,  9  T.  K.  357, 358.  But  mo  Rex  ▼.  Canbndfe,  1 
£kr.  560.    8  Mod.  163.    9  Ld.  Rajm.  1348. 

(a)  As,  if  be  if  to  visit  once  io  five  years,  and  be  comes  ofteoer  unsuminoiied,  tbe  pro* 
ceedioffs  are  ooram  non  jndice,  and  void.    Phillips  v.  Bury,  9  T.  R.  348. 

(6)  Green  v.  Rotberfbrth,  1  Ves.  479. 

ie)  Attorney-OeDeral  v.  T^bot,  3  Atk.  675.  1  Ves.  79.  Green  v.  Rotberibrtb,  1  Vea. 
475.  Attomev  General  v.  Catberioe  Hall.  Jac.  400 ;  and  see  St.  John's  CoUefs  v.  Toding* 
too,  1  Burr.  903. 

{d)  Rex  V.  All  Souls,  T.  Jon.  174.  St  Jobn*s  College  v.  Todington,  1  Burr.  158.  1  Bl 
71.    Rex  V.  Worcester,  4  Mao.  dtSeL  415.    See  also  Rex  v.  Ely,  1  Wils.  966. 
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heod,  result  to  the.  Kind's  Bench.(e)  And,  in  like  manner^  if  the  per- 
formance of  a  trust  IS  to  be  decreed,  and  the  visiter  sh<^uM  be 
incompetent  to  do  complete  justice,  a  court  of  equity  must  be  resorted 
^^•(/)  I'o  this  head  may  Preferred  disputes  in  which  third  persons 
are  interested ;  as  where  a  mandamus  was  applied  for  to  compel  the 
warden  of  a  college  to  put  the  seal  to  an  answer  in  chancery,  agireed 
to  by  the  majority  of  the  fellows,  in  a  suit  lo  compel  the  execution  of 
a  lease ;  for  the  visiter  cannot  enforce  a  specific  performance  in  such 
case ;  and  it  was  clearly  holden  to  be  a  mat^r  not  within  his  pro- 
vince, (j) 

Thirdly,  it  seems  the  same  common  law  judicature  may  interpose 
where  the  visiter  is  a  party.  Thus,  a  mandamus  being  directed  to 
the  bishop  of  Chester,  as  warden  of  Manchester  college,  requiring  him 
to  admit  a  chaplain,  he  made  return,  that  he  was  visiter  of  the  soci- 
ety :  and,  upon  argument,  it  was  holden,  that,  though  a  mandamus 
will  not  lie,  where  there  is  a  visiter  free  from  objection,  yet  here  the 
two  offices  being  in  the  same  person,  there  is  a  temporary  suspension^ 
and  the  King's  •Bench  must  exert  its  authoriiy.(A)  r  ^^aq  i 
For  a  visiter  cannot  be  a  judge  in  his  own  case,  unless   ^  ^ 

he  has  an  express  delegation  of  such  authority  ;(i)  and  that  would  be 
a  strange  concession,  in  the  following  year,  an  act  of  parliament  was 
passed,{^')  to  vest  in  the  crown  the  visitatorial  power  over  Manches- 
ter college,  whenever  the  wardanship  thereof  should  be  holden  in 
commendam  with  the  bishopric  of  Chester. 

Fourthly,  another  instance  of  partially  restraining  a  visiter  was  in 
the  case  of  Dr.  Bentley,(A)  master  of  Trinity  college  in  Cambridge,  who 
was  cited  l^fore  the  bishop  of  Ely,  as  visiter  over  the  society,  to 
answer  sixtv-four  articles,  charged  to  be  violations  of  the  statutes. 
The  KineVl^ench  granted  a  prohibition,  because  the  bishop,  in  the 
citation,  had  not  set  forth  his  genuine  authority.  But  the  nouse  of* 
lords,  on  a  writ  of  error,  reversed  the  former  judgment,  and  went  into 
the  consideration  of  the  several  accusations ;  and  as  to  some,  con- 
firmed the  prohibition,  and,  as  to  others,  allowed  the  bishop  to  proceed,, 
It  was,  indeed,  insisted,  that  the  king  was  general  visiter,  and  the 
bishop  special  visiter  only;  but  the  King's  Bench  was  of  a  dif- 
ferent opinion;  and,  in  this  respect,  their  judgment  seems  unim-. 
peached.(/)  The  decision  therefore,  of  the  lords  in  parliament, 
considering  the  bishop  was  prohibited  as  to  forty  of  the  articles, 
shows  at  least,  that  though  the  interpretation  of  the  statutes  is  the 
proper  province  of  a  visiter,  yet  there  may  be  extraordinary  cases  in 

(e)  See  Green  v.  Ruthcrforth,  1  Vee.  472,  473. 

(/)  Green  ▼.  l^heribHh,  1  Vee.  47S,  474;  and  tee  Rex  ▼.  Windham, Cowp.  378;  and 
Atlernmr.General  v.  BaekboOMX,  1 7  Vea.  983. 

ig)  Rei  V.  Windham,  Cowp.  378.  Aa  to  speoiBo  performance  against  a  corporation,  tee 
Tajlor  ▼.  Dulwich  College,  1  P.  W.  656.  Winne  v.  Taylor,  3  Atk.  478.  Taylor  ▼.  Dul. 
wich  CoUege,  1783. 1  Tr.  £q.  305,  n.    Marahall  v.  Queenboroagh,  1  Sim.  &,  St.  520. 

(A)  Rei  ▼.  Chester,  Bp.^  d  Str.  797.  2  Burr.  1043,  ciL ;  and  aee  Green  ?.  Rutherforth,  1 
Tc&47t.    Reznfily,Bp.3T.R.339. 

(t)  Rex  ▼.  Ely,  Bp.  2  T.  R.  338;  and  lee  Egerton  ▼.  Derby,  13  Co.  114. 

ij)  Sut9GealI.c.29. 

(I)  Benttev  r.  Ely,  Bp^  3  Sir.  910*    Fiteg.  305.    3  TomL  P.  C.  330. 

il)  Yet  it  M  still  considered  as  nnsettJed,  who  is  genervl  visiter  of  that  liberal  and  illos* 
triooi  seminary,  ever  prolifio  of  eminent  genius,  worth,  and  learning. 
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which  even  charges  of  violations  of  statutes  may  not  be  a  proper  sub- 
ject  of  his  jurisdiction. 

Fifthly,  if  a  visiter  declines  to  hear  an  appeal,  or  to  give  any  judg- 
ment, he  may  by  mandamus  be  required  to  exercise  those  powers ; 
r  *289  1  ^'^  which  he  is  investecl.(m)  *Lasily,it  seems,  the  visi- 
^  -'  ter  is  indeed  the  proper  judge  of  the  private  statutes  and 

domestic  regulation  of  colleges ;  but  where  the  public  laws  of  the 
land  are  disobeyed,  as  by  omitting  to  take  the  oaths  to  .the  govern- 
ment, the  court  of  King's  Bench  will  interfere,  notwithstanding  the  visi- 
ter, and  the  proper  mode  is  by  mandamus.(ii) 

2. 1  come  now  to  speak  of  corporations  which  are  called  civil,  as 
opposed  to  eleemosynary,  and  lay,  as  distinguished  from  ecclesiastical 
bodies:  and  under  the  present  class  the  two  universities  must  be 
ranked.  It  is  true  Archbishop  Arundle,  in  the  reign  of  Henry  IV., 
obtained  a  sentence  enrolled  in  parliament ;  and  Archbishop  Laud,  in 
the  time  of  Charles  L,  had  a  decree  of  the  privy  council,  in  favour  of 
their  metropolitical  right  of  visitation  over  the  universities.(o)  But, 
as  the  universities  are  now  considered  as  civil  lay  corporations,(  p) 
the  foundation  of  those  judgments  seems  to  fail.  Accordingly,  when 
Dr.  Bentley  was  deprived  of  his  academical  degrees,  the  King's  Bench, 
on  the  state  of  the  proceedings,  granted  a  mandamus  to  readmit  him : 
and  Justice  Eyre  said,  that  the  universities,  unless  they  had  a  visiter,  are 
certainly  accountable  to  this  court.(9)  Indeed,  the  reason  relied  on, 
at  pronouncing  final  judgment,  was,  that  there  being  no  averment 
that  the  proceedings  were  according  to  the  course  of  the  civilians, 
they  must  be  intended  to  be  agreeable  to  the  rules  of  the  common  law ; 
and  if  so,  this  court  would  interfere  (it  not  appearing  that  the  party 
could  apply  elsewhere,)  and  would  relieve  him  aeainst  the  sentence  of 
degradation ;  which  had  the  radical  defect  of  being  passed  without 
summoning  him  to  make  his  defence.  This  case  therefore,  it  was 
said  would  fall  under  the  rules  for  the  removing  of  members 
r  *290  1  ^^  other  corporations,  which  cannot  be  done  ^without 
^  -I  summoning  the  party  and  giving  him  an  opportunity 

of  being  heard.  But  supposing  the  university  had  supported  their 
proceedings  by  the  rules  of  the  civil  law,  and  farther,  that  this  had 
been  a  reason  against  the  interposition  of  the  King's  Bench,(r)  these 
suppositions,  being  true,  would  not  establish  the  archiepiscopal  claim 
of  visitation;  neither  can  they  avail  to  support  that  of  the  ordinary, 
unless  it  could  be  shown  (in  contradiction  to  a  former  position,)  that 
the  universities  are  eleemosynary  corporations,  and  likewise  not  of 
royal  foundation.  However,  these  seem,  in  groat  measure,  superflu- 
ous inquiries*  For,  in  a  much  later  case,  an  application  being  made 
to  the  King's  Bench  for  a  mandamus  to  admit  the  earl  of  Hardwicka 

(m)  Rex  V.  Linoolii«  Bp^  3  T.  R.  338,  n.  Rez  t.  Ely,  Bp.,  5  T.  R.  475.  AUotoojJQen.  ▼• 
Catberine  Hall,  Jac.  392.    Rex  ▼.  Woroeater,  Bp^  4  Mau.  Sl  Set.  4t6. 

(R)  Rex  V.  St  Jobn*a  College,  4  Mod.  341.  15  Vin.  At>.  303 ;  and  aee  Res  f .  Qower,  3 
8alk.330. 

(o)  Burn,  Eoc.  L.CoIIeffea«  If.  vol.  i.  478,  ed.  7. 

ip)  Rex  T.  CambridiEe  UniveraKjr,  3  Barr.  1656 ;  and  aee  Ptiillipt  ▼.  Burj,  4  Mod.  131. 
MatUiewa  v.  Bardett,  3  Balk.  673.  But  aoe  Fiaber  v.  Chriab  Church,  Bunh.  309,  oonlra,aa 
toooliegee. 

(9)  Rex  V.  Cambridge  Univeraity,  1  SU*.  557. 566.    2  Ld.  Raym.  1334. 

(r)  Set  Rex  t.  Cambridge  Unirorsity,  6  T.  R.  107. 1 13. 
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hijsjh  steward  of  the  universilv  of  Cambridge,  suggesting  that  he  was 
duly  elected  to  that  office,  a  learned  and  respected  advocate,  brother 
to  the  early  in  one  part  of  his  copious  arguments,  insists  that  the 
universities  are  lay,  not  (like  colleges)  eleemosynary  corporations, 
which  puts  an  end,  he  said,  to  the  right  of  the  crown  to  visit  them ; 
and  the  court  agreed  with  him,  and  declared,  that  whatever  might  be 
the  notion  in  former  times,  it  is  most  certain  now,  that  the  corpora- 
tions of  the  iiniversities  are  lay  corporations,  and  that  the  crown  can- 
not lake  away  from  them  any  rights  that  have  been  formerly  subsisting 
in  them  under  old  charters  or  prescriptive  usage.(5)  No  mention 
appears  of  the  archbishop's  claim ;  nor  was  the  authority  residing  in 
the  King's  Bench  much,  if  at  all,  controverted ;  ond  that  court  granted 
the  mandamus  prayed  to  admit  the  earl  ofHardwicke,  thinking  itself 
founded  in  point  of  jurisdiction,  and,  therefore,  having  entered  into 
and  weighed  the  intrinsic  merits  and  justice  of  the  case. 

Other  civil  lay  corporations  are  mostly  instituted  for  promoting  the 
good  government  of  cities  and  towns,  as  mayors,  aldermen,  bailiffs, 
commonalty,  and  the  like,  *or  for  the  encouragement  r  ^^oi  i 
of  trade  and  commerce.    The  former  of  these  are  what  ^  J 

we  most  commonly  hear  of  before  courts  of  justice,  in  litigations 
respecting  their  corporate  capacity. 

Civil  corporations,  properly  speaking,  are  subject  to  no  visitation. 
It  is  said,  indeed,  that  they  owe  their  incorporation  to  the  king ;  that  as 
founder,  he  is  their  visiter;  and  that  the  law  hath  appointed  the  place 
where  he  is  to  exercise  this  jurisdiction,  namely,  the  court  of  Kind's 
Bench.  Sir  W.  Blackstone  justly  objects  to  this  mode  of  considering  the 
matter,  that  as  the  judgments  of  that  court  are  revisable  by  the  lords 
in  parliament,  it  wants  that  definitiveness  of  sentence  which  is  an 
essential  ingredient  in  visitatorial  power.(t)  Besides,  there  is  very 
Utile  similarity  between  the  domestic  and  discretionary  authority  of  a 
visiter,  properly  so  called,  and  the  judicature  exercised  on  these 
occasiocT^  in  the  Kinfifs  Bench,  which  is  confined  to  the  strict  rules  of 
law,  not  only  in  its  aecisions,  but  its  process.(u) 

Before  I  proceed  to  such  rights  of  corporations  as  are  incidental  and 
tacitly  implied  (for  it  would  be  vain  and  fruitless  to  comment  upon 
the  grants  contained  in  particular  charters,)  it  may  be  expedient  to 
recollect  a  principle  laid  down  by  the  court,  in  the  before-mentioned 
case  of  Lord  Hurdwicke,  that  'Uhere  is  a  great  difference  betweea 
a  new  charter  granted  to  a  new  corporation,  who  must  take  it  as  it  is 
given,  and  a  new  charter  given  to  a  corporation  already  in  being,  and 
acting  either  under  a  former  charter,  or  prescriptive  usage.  The 
latter  (a  corporation  already  existing)  are  not  obliged  to  accept  the 
new  charter  in  toto,  and  to  receive  either  all  or  none  of  it  They 
may  act  partly  under  it  and  partly  under  their  old  charter,  or  pre- 
8criptioo."(v)    Whether  a  new  charter  hath  been  accepted  is  a  fact 

(t)  Rex  T.  Cambridge  UniTeraity,  3  Burr.  1656. 
(I)  I  Comoi.  481,  note  c ;  and  see  note  U,  ib.  ed.  15. 
(If)  Phitripe  V.  Bury.  Show.  P.  C.  45.    2  T.  R.  348.  353. 

(V)  Rex  T.  Cambridge,  3  Burr.  1656.  DaTii  t.  Hawkine,  3  Mao.  dt  Sel.  48a  Eut  fe« 
Rex  V.  Weetwood,  4  Bam.  &  Great.  781. 
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r  «292  1  *^^  ^  *"^*®^  ^y  ^  j"'*y*("')  Such  charters  have  received 
^  J  a  benignant  inlerpreiaiion.    Thus  a  power  reserved  to 

the  crown  of  amoving  one  or  more  corporators,  in  a  charter, 
which  at  the  same  time  provided  that  the  remaining  members  should 
fill  up  the  vacancies  occasioned  by  such  amotion,  must  not  be  con- 
strued to  destroy  the  whole  body  at  once,  and  make  it  impossible  to 
elect  others.(x) 

1.  or  the  incidental  and  implied  powers  subsisting  in  this  sort  of 
corporations,  a  principal  one  is  that  of  electing  new  meflnbers  in  the 
room  of  those  who  die,  or  are  removed,  or  resign.(y)  Therefore  if 
the  king  creates  such  a  corporation,  and  provides,  that,  when  a  vacan* 
cv  happens,  it  may  be  fflled  up  within  eight  days,  there  may  be  an 
election  after  that' time  ;(z)  or  if  he  ordain,  that  the  remaining  mem- 
bers may  appoint  a  new  officer,  the  choice  of  the  majority  shall  be 
eflectual.(a)  Here  I  must  observe  a  material  distinction  between  the 
election  of  members  of  parliament  and  others  whose  election  must 
be  proceeded  to  on  a  particular  day,  and  that  of  corporators,  where 
the  like  is  not  necessary .(6)  In  the  former  case,  there  is  no  way  of 
defeating  the  election  of  one  candidate,  but  by  voting  for  another ;  in 
the  latter,  the  proposition  may  be  in  these  terms,  whether  such  a  per- 
son be  elected  alderman,  and  a  negative  is  a  good  vote.  In  elections, 
also,  for  members  of  parliament,  the  candidate,  whose  return  is  litiga- 
ted, is  bound  to  support  the  right  and  title  of  his  voters.  But  as  to 
corporation  offices,  some  restrictions  of  the  rule  have  taken  place,  in 
regard  to  entering  into  the  qualifications  of  the  electors,  who  voted 
r  *293  1  ^^  ^^®  election,  the  validity  of  *which  is  in  dispute.  For 
I-  -I  the  person  elected  is  at  least  not  bound  to  go  into  the 

original  qualification  of  any  corporator  de  facto,  and  in  possession, 
who  voted  for  him  at  his  election,  especially  by  surprise  and  without" 
competent  notice.(c) 

8*  As  these  corporations  have  a  right  of  electing  new  members,  so 
they  have  the  like  incidental  power  of  amotion  ;(i)  which  is  neces- 
sary to  good  order  and  government.  In  respect  to  the  just  and  valid 
causes  of  disfranchisement,  it  may  be  remarked,  that  if  a  corporator 
be  convicted  of  any  atrocious  crime,  or  Infringes  his  duty,  as  such,  to 
tbe  direct  prejudice  of  the  community,  he  may  be  removed  :(e)  but 
eoBtumelious  words  will  not  be  available  ground  for  such  pro- 

(mi)  Rez  ▼.  Amery,  I  T.  ft,  575.  As  to  the  a^ceptenee  of  James  TI/i  proelamallkMi  fti 
HBftoring  oorporationa  to  their  ancient  charten,  tee  NewKn|r  r.  Frtneis,  3  T.  R.  189» 

(0?)  Rex  ▼.  Amerv,  1  T.  R.  5a0.  2  T.  R.  568.  4  T.  R.  122.  See  Rex  ?.  Fowej,  2  Bam. 
&  CrtmL  584. 

(y)  Fhillipe  v.  Bttry.  Show.  P.  C.  45. 

(IT)  Hiek»  ?.  UofMteetbn,  1  Roi.  Ah.  513,  fl  6.    Rex  ?.  Gaiuardieil,  1  Mas.  i^BtlW* 

(m)  Hiek*  ▼.  Laonceston,  1  Roll.  Ab.  514,  pi.  6.  Rex  t.  Ricbardoon,  1  Burr.  54.  Rex 
^  Heyte,  6  T.  R.  430.  But  aee  Rex  ▼.  BeUringer,  4  T.  R.  810.  Rex  ▼.  Devontbire,  1 
Bam.  &  Creas.  609. 

(6)  Rex  ▼.  Monday,  CWp.  533.  See  Rex  ▼.  Thetfbrd,  8  Eaat,  270.  Rex.  ?.  Carmartben, 
lMao.&8eLe97. 

(e)  Symroersv.Regem,Cowp.503.  RexT.Spetrfog,lT.R.^4,n.  Rex  r.  Hugfaeat  4  Barn. 
dD  CreM.  368. 

{fi)  Rex  Vk  Riehardaon,  1  Burr.  539.  Rex  ▼.  Lyme  Regis,  1  Dong.  149 ;  an^  eee  Rex  r. 
fleaTcn.2T.R.772. 

(e)  Bagg*a  caae,  11  Co.  99  a.  Earle'a  caae,  Garth.  176.  Rex  t.  Richardaon,  1  Borr. 
53d. 
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ceeding,  though  there  be  a  custom  to  support  it;(/)  and,  generally, 
a  private  and  personal  injury  to  an  individual  member  will  not  war- 
rant such  e3(pulsion.(g')  It  has  also  been  determined,  that  absence 
from  four  corporation  courts,  holden  occasionally,  and  one  upon  a 
stated  day,  is  not  a  sufficient  cause  of  amotion  ;(A/  neither  is  bank- 
ruptcy, (i) 

When  it  is  necessary  to  give  notice  of  a  corporation  meeting,  as  if 
it  be  not  holden  on  the  day  appointed,  every  individual  member  must 
be  summoned,  or  the  pix)ceedings  will  be  void.(^*)  And  if  there  be  a 
regular  meeting  for  one  purpose,  as  the  election  of  a  mayor,  it  cannot 
accomplish  a  different  act,  as  to  elect  an  alderman  or  common  coun- 
cilman.(Ai)  But,  if  a  meeting  be  •regular,  a  protest  ^  %9qa  t 
against  it,  though  by  a  majority  of  the  corporators  pre-  *-  J 

sent,  will  not  vacate  or  vitiate  the  proceeding8.(/)  If  a  charter 
appoints  a  certain  day  for  the  election  of  a  mayor,  anciently  it  must 
have  been  proceeded  to  at  that  very  time.(m)  But  now,  by  stat.  1 1 
Geo.  L  c.  4,  §  I,  the  corporation  in  such  case  shall  not  be  dissolved, 
and  is  allowed  to  the  day  following  to  make  the  election. 

If  an  officer  de  facto  perform  a  corporate  or  judicial  act,  as,  if  a 
mayor  seal  a  bond,  or  a  sheriff  pronounce  a  sentence,  their  proceedings 
are  valid,  though  they  are  not  de  jure  qualified  for  their  respective 
8tations.(n)  But  being  sworn  in  and  acting,  do  not  constitute  an  officer 
de  facto,  there  must  have  been  an  election,  otherwise  he  is  a  mere 
Dsurper.(o)  Lastly,  officers  who  ought  to  be  annually  elected,  may 
coniiDue  to  act  after  the  year  is  out,  till  others  are  chosen  in  their 
room.(p) 

Here  it  must  be  noted  that  there  are  two  modes  in  which  the  merits 
and  validity  of  corporate  elections  and  amotions  may  be  brought  to 
decision  in  the  King*s  Bench  ;  these  contests  being  usuallv  incited  and 
inflamed  by  the  connection  they  have  with  the  return  of  members  of 
parliament.  He,  then,  who  apprehends  he  has  a  right  to  a  franchise 
m  a  corporation,  may  apply  to  th^  above-mentioned  court  for  a  man-, 
damus  directed  to  the  proper  officer  to  admit  him:  if  the  return  (or 
answer  upon  record)  mad^  to  this  first  precept  be  adjudged  insufficient. 


(/)  Res  T.  London, 3  Lev.  900.    Rax  v.  Rogers,  9  Salk.  496. 

(f)  Etfle't  caie,  Carth.  17G. 

(*)  Rex  T.  Riehardw>n,  1  Barr.  540.  541 .  See  Rex  ▼•  Corrj,  5  East,  379.  But  where 
gMMnl  Doo-residenee  is  the  otoee  of  emotion,  it  ie  unneoeeeerj  to  have  g'lten  notice  to 
eorne  and  rende.  Rex  v.  Lyme,  I  Doug.  158.  But  there  must  be  a  regular  sentence  of 
wotiop,  generaHj  followed  by  an  inibrroation  in  the  natore  of  a  quo  warranto.  See  Rex 
▼.  Heaven,  9  T.  R.  776.  Rex  v.  Ponsonby,  1  Ves.  J.  6.  Rex  v.  Richmond,  6  T.  R.  560. 
Rex  V.  Ptetemooth,  3  Bam.  Sl  Cress.  159. 

(t)  Rex  V.  Liver|)ool,9  Burr.  739. 

(J)  Kynaslon  v.  Shrewsbury,  9  Str.  1051.    Rex  v.  Liverpool, 9  Borr.  731. 

(i)  MachaU  v.  Nevinson,  9  Ld.  Raym.  1355.  See  Attomoy.General  v.  Davy,  Atk.919. 
Rex  V.  Tbeodorick,  8  Cast,  513. 

(i)  Oldknow  V.  Wsinright,  9  Burr.  1017.  See  Rex  v.  Gkborin,  11  East,  77.  Rex  v. 
Conrtenay,  9  East,  946. 

(m)  Rex  V.  TregooT,  8  Mod.  113.  197.  Otherwise,  the  nomination  was  in  the  crown. 
Colchester  y.  Scaber,  i  Burr.  1873^    And  see  1  Kyd.  379. 

(n)  Knight  v.  Wells,  Lutw.  519.  159,  ed.  Nels.  Denning  v.  Norris,  9  Lev.  949.  See 
Herrb  v.  Jeyes,  Cro.  El.  699.  Obrien  v.  Knivan,  Cro.  Jac.  554.  Parker  v.  KeU,  1  Salk. 
96,  on  the  principle,  and  Rex  v.  Hughes,  4  Bam.  Sb  Cress.  368. 

(0)  Rex  V.  Lisle,  9  Str.  1090.    4  Burr.  9140,  eit. 

(p)  Foot?.  Prowee,  1  Sir. 695. 
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a  peremptory  iTKifida^nus  issues.(9)  By  the  statute  9  Ann  c.  20^  the 
prosecutor  of  a  writ  of  mandamus  may  plead  on  record  to  the  return 
made,  and  put  in  issue  the  facts  therein  contained,  in  order  to  their 
r  ^2^5  1  '^'"S  ascertained  by  •ihe  verdict  of  a  jury,(r)  The  other 
*•  J  method   of  trying  corporate  rights  is   by  what  is  calU 

ed  '*an  information  in  the  nature  of  a  quo  warranto/^  being  an 
accusation  calling  upon  the  defendant  toshow  by  what  warrantorautho- 
ritv  he  claims  to  exercise  a  particular  office  or  franchise ;  which 
information  is  not  to  be  filed  without  the  leave  of  the  King's  Bench.(f) 
In  former  times,  such  feave  was  granted  almost  of  coursa  But  now 
the  court  will  consider  the  circumstance  of  the  case,  and  will  not, 
wiihoui  good  reasons,  disturb  the  peace  and  quiet  of  any  corporation 
which  the  statute  of  Geo.  I.,  before  cited,  was  passed  to  protect.  Nei- 
ther will  the  court  permit  such  information  to  be  filed  against  a  cor* 
E orator  after  an  unmolested  possession  of  twenty  years  :(0  and  there 
as  even  appeared  an  inclination  to  contract  such  time  of  limitation.(tt) 
It  seems,  also,  that  after  the  death  of  a  mayor,  orahe  like,  it  is  mit 
allowable  to  prove  that  he  was  ineligible,  in  order  to  invalidate  his 
acts:  but  it  is  sufficient  to  show  that  he  was  such  officer  de  facto, 
whifth  may  be  evinced  by  the  corporation  books.(t;)  To  the  charge 
in  the  information,  the  defendant  pleads  his  title  at  large  upon  the 
record :  and  the  material  facts  being  usually  found  by  a  jury,  the  legal 
result  of  them  is  determined  by  the  court. 

3.  A  third  incident,  which  affects  all  corporations  aggregate,  is  to 
have  a  common  seal  to  authenticate  their  proceedings,  and  to  prove 
that  what  is  done  is  the  act  of  the  corporate  society.  For,  in  general, 
a  corporation  aggregate  cannot  do  any  act  of  importance  without 
deed ;  that  is,  some  instrument  under  seal :  ihought  there  are  many 
exceptions  to  the  rule.(tr) 

r  ^»2M  1  *^  ^^  '^  incident  to  all  bodies  politic  to  sue  and  be  sued, 
^  -I  both  at  law  and  equity,  by  their  name  of  incorporaiion*(a:) 

But  it  is  manifest,  that  this  must  be  restricted  to  particular  actions. 
l!*hus,  corporations,  as  such,  can  neither  be  plaintiffs  nor  defendants 
in  actions  of  assault  and  battery .(y) 

5.  All  corporations  must  have  an  express  and  positive  license  from 
the  kins:  to  take  in  mortmain,  to  enable  them  to  purchase  and  bold 
any  real  estate.(z)  Such  corporations,  as  are  not  particularly  restrain- 

(a)  Bmckloj  v.  Palmer,  1  Salk.  430.  R«s  ir.  CambridfiH  1  SCr.  S67.  Fo^  ?.  Pii— tt 
1  Sir.  69a 

(r)  See  KjnMton  T.  Shrewabory,  9  fikr.  105S.  RezT.  WHIUum,  1  fiiirr.4inf.409.  Beft 
▼.  Dftwe,  4  Burr  9193. 

(t)  On  Uie  autbority  of  Uie  Attomey.freDeraL  Sec  ▼.  Traveneti,  9  Baru.  U  AkL  47a« 
See  Rex  ?.  Francis,  9  T.  R.  484.    Rex  v.  Ogden,  10  Barn.  Sl  Creas.  930. 

(ti  Rex  V.  Sueey,  1  T.  R.  1.    Rex  v.  Ne«lRiojf,  3  T.  R.  310. 

(«)  Rex  ▼.  Pike  Sl  Prideaux,  3  T.  R.  311,  du  Rax  ?.  Pike  dt  Braddock,  1  T.  R.  4^  n. 
Rex  V.  Dickiti,  4  T.  R.  989.  Rex  ?.  Peacock,  4  T.  R.  684.  And  now*  hv  the  atat.  39  Geo. 
IILe.58,aix  jears'Utleisaoffieientinalleaaes.  8ee,on  the  eonatruoUooaf  tbiaact,Rex 
▼.  Autridi^  8  T.  R.  467.    Rex  v.  Stokea,  9  Man.  &,  Sel.  71. 

(e)  Rex  V.  Bpaariitf ,  1  T.  R*  4.    Set  Rex  v.  Morrie,  3  Eaat,  918. 

(10)  Co.  Ln.  94  h.  Harflr.  n.  3.    See  Kyd  on  CorporatioHi,  toL  i.  968. 

{X)  Com.  Dif.  Franeb&e,  F.  19.    Pleader,  9  B.  1,9. 

(y)  Yot  it  in  aaid  they  may  have  treapaaa  lor  the  inpriaoniBeBt  of  Ike  aiayor.  Tea#« 
book,  91  Edw.  I V.  14  b.    Com.  Dig.  Frcnohiae,  F.  19. 

(ir)  Fiti.  N.  a  [911.]  [99^.]  Ca  Ln.  99  a.  Hargr,  n.  1.  Theae  Uoenaaa  oaoaUy  ipeoiOr 
the  amouutin  value  ol'Uie  landa  a]k>wed  to  be  bolden ;  wbioh  OMiat  be  mMtrnari  aeflptdif 
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ed,  may  alien  both  their  lands  and  goods,  whatever  censure  such  con- 
duct may  justly  deserve.(a)  If  they  part  vviih  all  their  possessions,  it 
it  no  dissolution  of  the  corporation.(6>  But  this  power  of  aRenation 
it  far  from  being  universal  to  all  bodies  politic.  Ecclesiastical  and 
eleemosynary  corporations  are  put  under  considerable  restrictions^ 
even  in  regard  to  leasing  their  lands,  to  prevent  the  iniquitous, impov- 
erishment of  their  succes8ors.(c) 

6.  Lastly,  another  incidental  and  implied  riffht  of  corporations 
aggregate,  at  least  of  the  civil  kind-,  is  that  of  making  by-laws,  or  pri^ 
▼ate  ordinances,  for  the  due  regulation  and  welfare  of  the  commu- 
iiity.(<Q  Hereupon,  ^it  has  been  frequent  matter  of  liti«  r  ^297  T 
gation,  whether  a  by-law  was  good  and  effectunl,  or  ille-  ^  ^ 

ffal  and  void.  Trading  companies,  if  they  aflect  to  enact  illegal*  by- 
raws,  are  subject  to  a  penalty^  by  an  old  act  of  parliament,(e)  rarely« 
however,  enforced.  It  is  said  io  a  reporter  of  some  credit,  to  have 
been  generally  asserted  from  the  bench,  tliat  everv  by-law,  by  which* 
the  benefit  of  the  corporation  is  advanced,  is  good  for  that  very  reason, 
aach  common  benefit  being  the  true  touchstone  of  all  by-laws. (/)  If 
tkia  doctrine  could  invariably  be  supported,  (which,  on  the  contrary, 
it  very  liable  to  exception,)  siillit  would  be  pri»per  to  seek  after  more 
explicit  criterions.  In  regard,  then,  to  appointments  and  elections,  it 
is  a  good  by-law,  which  imposes  a  penalty  on  such  members  of  a  fm- 
temiry,  as  reject  a  burdensome  office  of  use  to  the  communitv.(^>  A 
by-law  may  also  restrain  the  number  of  electors,  but  not  strike  off  an 
iaiegral  part  of  them  ;(A)  neither  can  it  narrow  the  description  of  per- 
8eo»eligible.(t)  It*  cundot,  however,  restrain  the  number  of  electors, 
nor  disqualify  any  of  them,  as  to  voiitigfor  members  of  parliament.(^*) 
Bm  as  to  corporation  offices,  a  by-law  may  ordain  the  whole  mode  of 
election,  where  it  is  not  regulated  by  charter,  and  there  has  been  no 

to  tiM  decreaMid  falue  of  money.  If  ■  farther  lioeine  ii  eoiii^ht  ibr,  it  must  pam  the  regolar 
offiMs,  and  tlie  dMcreCion  at'  the  attorney-general  in  making  his  report  will  be,  in  aomo 
iDeaaure,  guided  by  the  present  opulence  and  numlwrs  of  the  corporation,  and  the  inti^nded 
li»e  cf  Ule  augnenutioQ  of  revenue.  W  ith  the  king'a  lieenae,  as.the  law  at  present  sUnds, 
corporations  may,  in  general,  perelioss  lands  to  any  eilentf  bnt  when  oorporatiow  artt 
crsstod  1^  «et  of  pMliaroent,  it  b often  thought  proper  to  prohibit  them  by  an  exprcea  clauM 
ftom  purchasing  lands  above  a  certain  yeur^  value  in  the  whole.  So  the  East  lndi»CoiiK 
pany  is  restrained  from  purchasing  beyond  the  yearly  value  uf  lOfiOOl,    1  Kfd  Corp.  104. 

(^)  Soitwi  Uospit«J,  Itf  Co.  3J  a.  Smkh  v.  fiarneU,  1  8id.  168.  A  nisafplieation  of  Che 
corporation  Ainds  is  not  a  ground  lor  a  criminal  information  in  the- court  ot  K.  Ii  Bca  n 
Waftm,  2  T.  ft.  Saa  It  ksnid^il  may  be  Uie  sobjeet  of  an  appliottiun  to  U»  eourL  of 
Chancery.  lb.  t204  :  but  see  Attomey.general  lu  Cennarthan,  Coop.  81.  Colcheaisr  n 
IsMltefH  1  ¥«.  A  ft  246.  BysCd^a  WilLIV.fra9,corpocatioMamrealraiMdtiom 
applying  real  or  personal  property  for  election  purposes;  and  officers  and  memtwrs  of  eoB« 
portUsBs^jmlfiteing  the  psovssions  of  the  act,  are  made  pecnnkrily  and  personally  lespon- 
nhle.  (6)  Hayward  v.  Fuksher,  W.  Jon.  I6a 

(c)  See  Baeu  AU  Leases^  £.  F.  6.  H.  vol.  iv.ed.4Ml. 

{4)  Uodoii  V.  Vanacre,.  Carth.  4dS.    Norris  v.  Stops,  Hob.  311. 

(«)  StaL  Itf  Hen.  VIL  c  7.    See  Ipswiolioase,li  Co.54,b. 

(/ )  London  v.  Vanoore,  Carth.  483.  See  Hayes  v.  Harding,  Hard.  56.  Rex  w,  AshweUi 
13  l:;ast,  28,  3». 

(g)  Surgeon^  C.  v.  Pelfont*  3  Lev.  353.  Loadon  v.  Vaaacro,  1  Ld.  Raym.  4M.  Vint. 
ners*  C.  v.  Passey,  1  Burr.  335. 

(A)  CaM^  ofCorporatiena,  4  Co.  77.  Jenk.  373.  Corporate  of  Colehesteri  3  Bals.  71. 
Workingium  V.  Johusoo,  fiep^  tMip^ Hard.  384.  Rex  v.  Spencer,  3  Burr.  1833.  Rex  \. 
Bead*  4' Burr.  3515..  (t)  Newling  v.  Francis,  3  T.  R.  199. 

(/)  4  liiiL48,  49.  Winohelsea  eaae,  GlanviUe,  17.  Rex  v.  Hoyyo,  3  Doug.  El  4. 
HdkTstomi  tmrnt  aUnng.  BL5^   ]>arbgruase»  3  Doug.  EL  387. 
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uniform  immemoria]  U8age.(&)  By^^laws  may  be  enforced  by  mode* 
rale  pecuniary  penalties.  But  a  corporation  created  by  letters-patent 
or  act  of  parliament,  cannot  make  a  by-law  incurring  a  forfeiture  of 
certain  wares  or  merchandises,  without  an  express  delegation  of  such 
power.(/)  As  toby-laws  respecting  trade,  if  ihey  are  for  theiroprove- 
r  ^298  1  "^®"^  ^^  ®  manufacture,  if  they  fix  a  market  for  *fairly 
*-  J  viewing  commodities,  and  tend  to  avoid  public  inconve- 

niences and  nuisances,  they  may  be  good.(m)  .  But  if  they  cramp 
trade  in  general,  they  are  void.  Here^  must  mention,  that  a  by-law 
to  exclude  foreigners,  or  intruding  dealers,  strangers  to  the  town,  is 
good,  if  it  be  only  to  enforce  a  precedent  custom  by  penally.(n^  But 
without  such  precedent  custom,  the  by-law  is  void.(o)  It  may  be  said 
also,  in  general,  that  a  by-law  to  restrain  trade  is  void,  especially 
without  a  custom  to  support  it.(p)  But,  if  the  by-law  be  only  a  regu- 
lation of  trade,  it  may  be  valid.(f )  Though  a  by-law,  in  restraint  of 
foreigners  exercising  trade,  may  be  good  with  a  precedent  custom  to 
support  it,  yet  it  is  void,  if  the  penalty  is  made  recoverable  by  a  stran- 
ger, that  is,  not  a  member  of  the  corporation.(r)  It  must  be  made 
recoverable  by  the  corporation,  or  some  person  for  their  use,(«)  as  m 
London,  by  the  chamberlain  of  that  city.  However,  general  customs, 
io  aid  and  support  of  by-laws,  may  include  new  things  and  objects, 
which  have  not  existed  beyond  the  time  of  memory,  if  they  are  within 
the  reason  of  such  customs.(0  By-laws,  which  are  calculated  to  pre- 
vent nuisances  and  general  inconvenience,  may  be  good,(tt)  from  the 
regard  shown  to  public  advantage.  But  such  as  have  a  view  to  pri- 
vate benefit  are  void  ;  for  they  are  in  the  nature  of  monopolie8.(t;)  it 
is  not  necessary  that  a  member  of  a  corporation  should  be  particu- 
r  •209  1  '^"^'y  apprised  of  a  by-law,  for  he  is  bound  to  take 
'•  J  notice."(tr)    ♦But,  generallv,  by-laws  aflTecting  strangers 

are  of  no  force.(x)  Thus,  a  by-law,  that  all  strangers  coming  into 
the  port  of  London,  should  employ  city  porters  to  carry  their  goods, 
was  determined  to  be  void.(^)    I  shall  here  recite  a  rule,  founded  on 

{k)  Barbar  ▼.  Boalton,  I  SU*.  314.  Butler  r.  Palmer,  1  Balk.  190..  Newtiog  t.  Ffibcm, 
3  T.  R.  189.    And  tee  Rei  v.  Weetwood,  4  Bern.  &  CreM.  781. 

(t)  Chrke  V.  Tucket,  2  Vent  183.  Kirk  ▼.  Nowell,  1  T.  R.  118.  Sie  Adlej  ▼.  Reeves 
SMaii.&.Sel.53. 

(m)  Robhuon  ▼.  Watkine,  Skin.  380.  («)  WooIIey-T.  Idle,  4  Burr.  1951. 

(o)  1  Roll.  Ab.  363,  pL  3,  364,  pL  6.  Mitchel  v.  Reynokb,  1  P.  W.  184.  Hoekelh  t. 
Braddock,  3  Burr.  1856. 

( ji)  Harriaoo  v.  Goodman,  1  Burr.  12.  Heeketh  ▼.  Braddock,  3  Burr.  1847.  Rex  f. 
Cooipera'  a  7  T.  R.  543.    See  Rex  v.  Tappenden,  3  East,  191. 

(q)  Gunmakera*  C.  ?.  Fell,  Wiikss,  38a  Rex  r.  Harriaon,  3  Borr.  183a  Pleree  ▼.  Bar- 
Cr«m,  Cowp.  270. 

(r)  Bodwic  ▼.  Fennell,  1  Wila.233.  Totterdell  v.  Gla^y, 2  Wile. 266.  SeeFeltMaksn' 
C.T.  Da?ii,l  Boa.  &.P.»a 

{$)  Guninakera'  C.  v.  Fell,  Willea,  391.  Otherwise  it  ia  fikeaaaiifningr  a  cbose  m  actka. 
Bodwic  T.  Fennell,  1  Wils.  237.  (I)  London  ▼.  Vanaore,  1  Ld.  Raym.  499. 

(u)  Robinson  r.  WaUiina,  Skin.  380.  BoaworUi  v.  Ueame,  2  Str.  1085.  Pieree  ▼.  An- 
trum, Cowp.  269.  * 

(e)  Davenant  ▼.  Hurdia, It  Co. 8a    Ma  57a  1  RoU.  Ab.  364,  pi.  a 

(to;  London  v.  Vanacre,  1  Salk.  142,  CarUi.  484.  And  aee  Jamea  ▼.  Toumej,  Cro.  Car. 
49a 

(x)  Dod wdl  ▼.  Unireraitj  of  Oxibrd,  2  Vent  33.    Com.  D.  Franchise,  B.  4,  C.  2. 

(tf)  Coddoo  V.  Eastwick,  1  Sulk.  143.  They  may  make  a  by-law  that  none  but  fireemea 
ahall  be  porters ;  but  to  confine  strangers  to  such  as  are  city  porters  is  unreasonable ;  first, 
because,  if  the  city  refose  to  appoint  porters,  there  is  no  remedy  afeainst  it ;  and,  aeooo<UT» 
atrangers  cannot  know  who  are 'oily  poriera,  nor  compel  ihem  to  aeite  llieai.     ■ 


Digitized  by 


Google 


I 

or  CORPORATIONS.  265 

a  liberal  basis  of  equity,  and  of  as  early  recognition  as  the  eighth 
year  of  Edward  L,  namely,  that  if  the  nriajority  of  persons  entitled  to  a 
right  of  common  (who  are  not  a  corporation,  and  so  do  not,  indeed, 
fall  strictly  within  the  general  subject  of  this  discourse)  agree  upon  a 
by-law  for  stopping  a  trench  being  a  nuisance  to  the  common,  it  shall 
bind  all  the  commoners,  though  there  be  no  custom  to  support  it.(2) 
So  a  parish,  though  not  a  corporation,  may  make  by-laws  lor  the  bel- 
ter performance  of  those  duties,  which  the  law  imposes  on  the  inhabi- 
tants.(a) 

Lastly,  it  may  be  remarked,  in  regard  to  this  as  well  as  other  cor- 
porate rights,  "  that  where  the  power  of  making  by-laws  is  by  charter 
given  to  a  select  body,  they  do  not  represent  the  whole  community, 
and,  therefore,  cannot  assume  to  themselves  what  belongs  to  the  body 
at  large.  But  where  the  power  of  making  by-laws  is  in  the  body  at 
large,  they  may  delegate  their  right  to  a  select  body,  who  thus  become 
the  representative  of  the  whole  community."(6)  Where  the  power  of 
doing  corporate  acts  in  general  is  not  explicitly  delegated  to  a  par- 
ticular number,  the  common  mode  is,  for  the  members  to  meet  on  the 
charter  days,  and  the  major  part  of  those  present  to  do  the  act.(c) 

The  last  consideration  respecting  corporations  is  their  dissolution, 
^bich  may  happen  by  the  natural  death  of  all  the  corporators,  and  by 
the  voluntary  surrender,  and  •involuntary  forfeiture  of  r  ^qqq  , 
their  franchises,  through  a  neglect  of  using  them  at  all,  or  I-  -■ 

using  them  illegally  and  unjusily.((/j^  If  the  judgment  in  these  prose- 
cutions be  for  the  defendants,  the  form  of  it  is,  **  that  the  liberties  be 
allowed  ;''(e)  if  otherwise,  and  the  parties  have  continued  possession 
of  the  franchise  by  wrong  from  the  beginning,  the  judgment  is,  that 
they  be  ousted,(/)  that  is,  removed;  but  if  they  once  had  title,  and 
lose  it,  the  judgment  is,  ••  that  the  liberty  be  seised  into  the  king's 
hands.^(g)  The  prior  judgment  of  seizure  is  called  a  judgment  quous- 
que  ;  viz.  till  the  court  should  farther  order;  and  this  will  effectually 
dissolve  the  corporation,  if  the  parties  do  not  come  in  and  avoid  it,  the 
8arae,  or,  at  the  farthest,  the  next  term  ;(h)  and  there  is  no  use  in  a 
final  judgment,  except  to  show,  that  the  king  will  take  advantage  of 
the  forfeiture,  which  he  may  likewise  declare  by  the  grant  of  a  new 
charter.(?)  Judgments  against  individual  members  are  usually  called 
judffments  of  **  ouster,'*  or  amotion.  Such  judgment  against  indivi- 
dual members,  though  they  are  the  whole  magistracy  ot  the  ciiy  or 
town,  and  though  they  all  die  after  such  secJusion,  and  before  the 
graot  of  a  new  charter,  has  been  holden  not  to  amount  to  a  complete 
annihilation  of  the  corporation.(j')  It  was  asserted,  in  the  case  referred 
to,  that  they  were  limbs  lopped  off,  but  not  vital  parts ;  that  the  new 

(x)  Mo.  579,  cites  Fiti.  Alk  Awi«e,  413. 

(«)  Norrit  V.  Stupe,  Hob.  2 1 2.    Rogeri  ▼.  Davenant,  1  Mod.  1 94.    And  see  Co.  Ld.  11 0  Ik 

(6)  Rex  V.  Spencer,  3  0hrr.  1837.    See  Gape  v.  Hanley,  3  T.  R.  288. 

(c)  Rex  T.  Varlo,  Cowp.  250.    Rex  v.  Monday,  Cowp.  53a    Rex  v.  Beliringer,  4  T.  R. 
810.    Rex  V.  MiUer,  6  T.  R.  266.    Rex  r.  I'heodorick,  8  Bart,  543. 

(d)  Colchester  v.  Seaber,  3  Burr.  1867.    Com.  Dig.  Franchise,  6. 2, 3,  4. 

(O  Co.  EnU  535  b.  537  a.  549.  564.        { /)  Year-book  15  Edw.  IV.  7  b^    Yelr.  192, ciU 
ig)  Ibid.  Co.  Bnt  530  a.  539  b  543  b.        (A)  Rex  r.  Amery,  I  T.  R.  515. 567, 568. 
(i)lb.568.    BatHeeS.C.4' "         ----- 


(t)  lb.  568.    Bnt  nee  S.  C.  4  T.  R.  122.    Rex  v.  Clarke,  2  East.  84. 

U)  Coksbester  v.  Seaber,  3  Burr.  1666.    But  see  Rex  v.  Clarke,  2  East,  82. 

JMovuBER,  1842.— X 
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charter  revived  ibe  political  frame;  and  it  became,  among  other 
qualities,  entitled  to  the  credits,  and  liable  to  the  debts,  of  the  old  cor- 
poration. But  it  has  been  more  recently  adjudged,  that  when  an 
integral  part  is  gone,  without  whose  existence  the  corporate  functions 
cannot  be  exercised,  and  there  are  no  means  left«  but  by  the  interven- 
tion of  the  royal  prerogative,  of  supplying  that  integral  part,  the  body 
r  *301  1  ^^  dissolved  as  to  the  general  purposes  of  its  creation ;  and 
^  J  ♦the  king  is  completely  authorised  to  grant  a  new  char- 

ter, reforming  the  constitution,  as  welt  as  renovating  the  powers  of  thq 
revived  corporation. (A) 

Having  now  finished  the  last  proposed  subject  of  the  First  Part  of 
this  course  of  lectures,  I  shall  in  the  next  lecture  enter  on  the  Second 
Part,  comprising  a  view  of  the  law  of  England  as  refe  rred  to  Things, 
or  Property.    ' 

(k)  Rez  ▼.  Paflfinore,  3  T.  R.  199.    See  Rez  v.  Fowcy,  2  Darn,  k  Cres.  584. 
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**Quod  enim  est  jut  civile  7  quod  neqne  inflecli  fratiA,  neqne  perfriogi  potentii  neqoe 
■dalterari  pecani&  possit :  quod  si  non  modo  oppressum,  sed  etiaro  desurlem,  aut  neglifeo- 
tius  adservatum  eiiu  nihi]  est,  quod  quisquam  sese  habere  cerium,  aut  a  patre  aoceptontm, 
aut  reJictorum  liberi  arbitretQr.**^^ic.  Orat  pro  A.  CaacioA,  §  36. 
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PART  THE  SECOND. 
OF  THE  LAW  OF  PROPERTY. 


LECTURE  XIX. 

or  K8TATB8  111  RB8PE0T  TO  THE  QUANTITT  OF  IlfTBREST. 

AoooRDiNG  to  the  distributive  plan,  delineated  in  the  last  of  mr 
eleinentary  di8courses,(a)  this  second  part  of  our  course  of  lectures 
is  to  treat  of  Tmiros,  or  property. 

The  subjects  of  human  property  are  v^]  publici,  vel  privati  juris. 
Id  the  class  of  public  property  are  con)prehended,  by  the  law  of 
nature,  all  such  external  things  as  no  individual  holds  in  his  imnDedi- 
ate  occupation  and  enjoyment.(i)  In  a  state  of  civilization  also,  there 
are  many  things  which  n^ay  be  denominated  publici  juris.  Such  are 
common  highways,  common  bridges,  common  rivers,  and  common 
ports  or  havens.  Every  member  of  the  state  hath  an  equal  right  to 
these  accommodations,  and  is  maintained  therein  by  the  laws  of 
society.  Much  of  the  same  nature  are  the  public  benefits  of  light  and 
air,  one  of  which  may  be  •injuriously  obstructed,  and  the  r  #4  -i 
other  rendered  unwholesome  and  offensive  by  various  I-  -I 

means  :(c)  and  for  such  nuisances  the  municipal  laws  provide  suitable 
redress. 

But  the  term  property  is  more  justly  applicable  to  such  things  as 
may  be  privati  juris,  or  are  capable  of  exclusive  ownership  and 
dominion.  The  origin  of  such  property  is  well  illustrated  by  Gro- 
tius,((/)  whose  ideas  and  allusions  are  much  followed  by  Sir  \y  illiam 
Blackstone,  in  his  elegant  dissertation  on  this  subject.(e)  It  is  agreed, 
that  one  man's  right  of  excluding  another  frotla  things,  which  the 
former  holds  in  present  and  actual  possession,  is  maintainable  on  the 
ground  of  occupancy  ;  and  that  this  mode  of  acquisition,  this  tempo- 
rary and  transient  enjoyment  of  external  things,  may  subsist  inde- 
peiidently  of  civil  society,  by  the  law  of  nature.  But  whether  there 
can  be  any  valid  transmission  of  property,  without  the  aid  of  muni- 
cipal laws,  is  not  equally  clear.  However,  when  political  communi- 
ties are  once  formed,  it  seems  then  superfluous  to  account  for  the  due 
alienation  of  property,  either  by  calling  it  a  continuation  of  the  former 
occupancy,  or  a  dereliction,  of  which  the  successor  has  the  first 
notice,  and  takes  immediate  advaniage.(/)    Without  the  help  of  this 

(a)  Elem.  Jar.  lect.  ▼!.  tap.  p.  xcri. 

lb)  Which  are  alio  called  by  Uie  cifiliaas  ret  oommntiea.  PuflT.  J.  N.&  G.  lib.  IV.  c.  iv. 
i  8.    VatteJ,  §  234.  (c)  See  Puif.  J.  N.  St.  G.  lib.  IV.  c.  r.  ^  2. 

{d)  De  J.  B.  &;  P.  lib.  II.  c.  ii.  ^  4,  &  aeq.  See  Puff.  J.  N.  &  G.  lib.  IV.  c  iv.  §  5,  and 
Barb.  net.  3,  ad  lib.  IV.  c.  ir.  §  1,  &  not.  4,  ad  §  5,  ib. 

(e)  Vol.ii.ch.i.  (/)  2Bi.ComflQ.  10, 11,  and  ace  note  3,  ed.  15. . 
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refinement,  the  effectual  transfer  and  transniutation  of  property  may 
well  be  referred  to  the  force  of  civil  institutions,  originally  founded 
on  antecedent  general  principles  of  natural  law.  For  reason  dictates 
the  expedience  and  necessity  of  regudaiions  for  this  purpose,  though 
the  particular  provisions  are  left  to  arbitrary  selection.  Society 
itself,  exclusive  property,  and  its  tra-nsmissihie  quality,  arose  out  of 
the  common  exigencies  of  mankind,  and  are  requisite  to  the  general 
welfare  and  peace.(^)  Every  violation  of  property  is,  for  these  rea- 
r  #5  1  ^^"^»  universally  considered  as  immoral,  as  a  *breach  of 
I-  J  the  secondary  or   hypothetical  law  of  nature,(A)  not 

merely  as  prohibited  by  civil  sanctions. 

The  ^reat  division  of  property  established  by  the  laws  of  England, 
and  whrch  ought  to  be  constantly  and  attentively  remembered,  is, 
into  things  Real,  and  things  Personal :  these  are  respectively  the  sub- 
jects of  very  different  regulations,  and,  as  it  were,  of  distinct  systems 
of  jurisprudence. 

Every  species  of  things  real  is  comprehended  wider  the  word 
•*  hereditament,"  signifying  whatever  may  fee  inherited  in  a  course 
of  descent,  whether  of  a  corporeal  or  incorporeal  naturc^t)  Corpo^ 
real  heredKaments  are  lands  only;  for  that  term  "land"  iBcludeK 
ever)'  species  of  soil  with  the  produce  thereoC  as  woods  and  the  like> 
with  the  structures  and  edifices  also,  and  even  extends  its  «ri^ni£ca<^ 
tion  to  places  covered  with  water,  as  lakes  and  'moor8.(j*)  The  word 
••  tenements,"  which  is  frequently  joined  in  the  same  sentence  with 
lands  and  hereditaments,  is  more  comprehensive  than  the  former,  and 
less  so  than  the  latter,  of  those  expressions ;  and  it  includes  not  only 
all  corporate  inheritances,  which  are  or  may  be  holden,  but  also  all 
inheritances  issuing  out  of  those  of  a  corporeal  nature,  or  concerning, 
or  annexed  to,  or  exerciseable  within  the  same,  thou^  they  lie  not 
in  tenure,  as  rents  and  other  profits  granted  out  of  landL(&) 

I  now  proceed  to  inquire  into  the  property  which  may  be  had  in 
corporeal  hereditament,  or  lands,  understood  as  above  described. 

It  will  be  of  frequent  use  to  bear  in  mind,  that  estates  in  lands  «re 
r  •B  1  ^"  '^^  denominated  freeholds  in  two  distinct  ^senses, 
L  J  either  in  reference,  first,  to  the  quantity  cf  intere$t,  or, 

secondly,  to  the  quality  of  the  ienure.{t) 

These  difl^erent  senses  of  the  term  freehold,  and  their  respective 
contrasts,  will  be  distinctly  discussed  in  this  and  the  following  lec- 
ture. 

In  regard  to  the  former  use  of  the  word  (which  has  a  view  to  the 
quantity  of  interest  in  estates,  and  which  is  intended  to  engage  our 
present  attention),  estates  ere  divided  into  freehold,  or  less  than  frea- 

(g)  Poff.  J.  N.  &  G.  Vib.  IV.  c.  if.  §  14.  (A)  Elem.  Jor.  sop.  tHi. 

(t)  Co.  Ln.  6  a.  Shep. Toooh.  i.  SI.  Hopewell  ▼.  Ackland,  1  Salk.  939.  Norcis  t.  L» 
Nete,3Atk.82. 

{j)  Land,  sayt  Lord  Coke,  is  nomen  genoraliseimnm,  and  comprehends  all  species  of 
land,  as  meadow,  pasture,  casties,  houses,  and  olber  building.  Co.  Ln.  4  a- 19  b.  Cooke 
▼.  Yates,  4  Bin|r.  90.  But  as  Utet  error  in  fpenernlibos,  a  more  spectlic  description,  im  addi- 
tion to  these  general,  and,  as  they  have  been  called,  dragnet  words,  is  usually  insetted  in 
conveyances.    See  Prcst.  EIss.  on  Est  8,  2d  ed. 

{k)  Co  Ln.  6  a.  19  b.  20  a.  See  GoodtiUc  v.  Walton,  2  Str.  834.  Doe  d.  Bradshaw  ?• 
Plowman,  1  East,  441. 

(i)  Co.  Cop.  §§  16, 16, 17.    Bract  IM>.  !▼•  c  28,  princ.    Ess.  Est  209, 210. 
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holds  ;(m)  and  ihe  prior  sort  are  subdivided  into  such  as  are  inherita- 
ble, and  such  as  are  for  term  of  life  only :  inheritable  freeholds  are 
farther  distinguished  into  estates  in  fee  simple,  and  fee  tail. 

I.  A  fee  simple,  or  pure  and  absolute  fee,  is  the  greatest  and  most 
beneficial  estate  that  can  be  enjoyed  in  lands.  Its  name  is  derived  to 
us  from  the  military  feudal  system,  which  I  have  briefly  treated  of  in 
one  of  my  elementary  discourses,(»)  together  with  its  establishment 
in  this  kmgdom,  and  its  influence  on  the  rules  relating  to  landed 
estates.  The  genuine  sense  of  the  word  '*  feodum*^  is  land  holden  of 
another  by  service.(o)  But  as  such  estates  were  originally  termed 
"  beneficia,^^  and  did  not  acquire  the  name  of  ^*foeda^*^  till  they  were 
desceodible,(/>)  and  as  all  the  lands  in  England  are  supposed  to  be 
holden  mediately  or  immediately  of  the  king,  for  these  concurrent 
reasons,  the  word  •*  fee"  very  early  obtained  with  us  a  peculiar  mean- 
ing, and  signified  the  same  merelv  as  inheritance.(9)  An  estate, 
therefore^  in  fee  simple,  is  an  unqualified  inheritance  in  lands,  unlim- 
ited in  its  duration  as  to  descent.  The  present  proprietor  is,  indeed, 
only  styled  "  tenant"  or  holder  in  fee  simple,  according  to  the  above- 
mentioned  idea,  that  ^all  lands  are  holden  mediately  or  p  «,^  -■ 
immediately  of  the  king.(r)    Yet  such  proprietor  enjoys  ••  -» 

all  the  rights  which  may  be  supposed  incident  to  the  most  perfect 
ownership.  He  ma^  prostrate  houses,  fell  timber,  change  pastures 
into  arable  land  (which  acts  committed  by  a  tenant  for*life  are  waste, 
and  incur  a  forfeiture  of  his  interest),  partially  incumber,  or  com- 
pletely alien  such  hereditary  possessions.  For  a.  fee  simple  poten- 
tially includes  all  lesser»  subordinate,  temporary,  and  qualified  estates 
and  interests,  which  may  be  derived  and  created  out  of  it.(5) 

This  complete  proprietorship  in  lands  may  be  enjoyed  by  artificial 
persons,  as  well  as  natural ;(/)  for  a  corporation,  either  sole  or  aggre- 

Sate,  mav  be  entitled,  as  such,  to  a  fee  simple,  or  estate  perpetually 
escendible  to  their  successors. 

Estates  in  fee  simple,  if  undisposed  of  by  the  living  owner,  devolve 
in  infinitum  to  his  heirs,  according  to  certain  rules  or  canons  of  des- 
cent, established  for  that  purpose  by  the  law,  and  on  which  1  shall 
hereafter  make  some  observations,  in  speaking  of  them  as  a  title  to 
landed  possessions.  But  I  shall  take  this  opportunity  of  remarking^ 
that  no  man  can  create  a  new  sort  of  inheritance,  not  recognised  by 
the  Iaw,({^)  or  model  the  course  of  descent  according  to  his  own  plea- 
sure or  invention.  Thus,  if  land  be  given  to  a  man  and  his  heirs  male» 
the  law  rejecteth  the  word  '*  male,"  and  it  is  an  estate  of  inheritance, 
or  fee  simple,  generally.(v)    So,  if  it  be  conveyed  to  a  man  and  the 

(m)  See  Hale's  Analysii,  as.  zzx.  xzzi.  pp.  57.  60,  where  Uie  division,  though  less  acoa- 
nte,  is  more  conformable  to  the  usual  acceptation  of  terms. 

(n)  Elem.  Jur.  leot  v.  sup.  p.  xJi. 

(0)  Wright,  Ten.  19. 149.  See  Spelm.  Gloss,  voce  Feodum.  Stoarfs  View,  lib.  II.  ch. 
ii  Dote  3. 

(p)  Spelm.  Gloss,  verho  Feodum,  p.  269,  ed.  1626.  Stuart's  View  in  loc.  cit  Gibb.  ch. 
33,  bat  see  Hallam's  Middle  Ages,  vol  i.  61,  note,  ed.  3. 

(9)  Litt.  s.  1.    Harg.  n.  1,  ib.  (r)  Co.  Ln.  I  a.  65  a. 

(«)  Litt  s.  11.    Co.  Ln.  18  a.    See  Martin  d.  Tre||roDweli  v.  Strachan,  5  T.  R.  110,  n. 

(0  Ess.  on  Est  419, 2d  ed. 

(tt)  Litt  §  31.    Co.  Ln.  13  a.  27  b.    LovePs  case,  I  Co.  43,  cit 

(v)  Litt  §  31.  But  these  words  in  a  will  create  an  esUte  tail.  Co.  Ln.  27  a.  OssuU 
8t0Qe*s  case,  3  Salk.  336.    11  Mod.  188. 
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•heirs  on  the  part  of  his  mother,  yet  this  also  is  a  genuine  fee  simple, 
and  the  heirs  on  the  part  of  his  father  shall  infheril.(T^)  Lastly,  If  lands 
of  the  nature  of  gavel  kind  (which  by  special  custom  descend  to  all 
T  *8  T  ^^6  ^"s  equally)  are  expressly  ^'granted  to  a  man  and  his 
*■  J    eldest  heirs,  yet  the  custom  /hall  not  be  defeated  :  in  Kke 

iTfianner  as  lands  cannot  be  made  iriheritable  by  the  eldest  heir  female, 
which,  by  the  general  kw,  are  east  upon  all  the  daughters  or  sisters 
alike.(fl:) 

There  are,  however,  what  are  called  **  base  or  qualified  fees,*'  as  if 
lands  be  given  to  a  man  and  his  heirs  being  lords  of  a  particular 
Tnanor.(y)  Such  estate  may  continue  forever  tn  the  grantee  B4id  his 
heirs,  because  they  may  forever  be  lords  of  the  manor  specified  ;  but 
«s  ii  has  this  qualification  annexed,  it  falls  short  of  the  idea  of  a  fee 
simple  absolute. 

II.  There  was  also  at  the  common  law  a  peculiar  sert  of  condi- 
tional inheritances;  as  if  lands  were  giv^n  to  a  man  and  the  heirs  of 
his  body,  this  was  construed  a  fee  simple,  on  condMon  that  the  gran- 
tee had  is8Qe.(2)  But  thie  estate  not  being  thought  Bufliciently  assored 
lo  the  posterity  of  the  first  taker  <for  as  soon  as  he  had  issue,  he 
acquired  a  power  of  alienation,)(a)  the  grtat  men  of  the  realm,  ibere- 
fore,  VB  ^e  thirteenth  year  of  Edward  the  First,  obtained  the  paigsing 
tmf  «he  startute  called  •*  Westminster  the  Second,"  the  first  chapter  of 
which  is  usually  spoken  of  by  the  .name  of  the  «•  statate  de  donis^^  and 
enacts, '**  quod  voluntas  donatoris,  secundum  formam  in  c^rtA  doni  sui 
manifeste  dxpressam,  -de  cetero  observetur."(6)  This  provision  gtivB 
origin  to  the  second  sort  of  inheritances,  called  *^  estates  in  fee  taH  f 
the  policy  of  which  law  was  to  keep  the  landed  possessiorm  of  tiobte 
and  great  families  unalienable  in  their  lineage,  and  to  protecn  them 
from  forfeitures  for  treason.(e)  For  near  two  cenfturies  ihese  ends 
vere  pretty  eflfectnally  answered.  But  by  a  atatute  of  Hemry  'the 
r  %Q  -i  *Eighth,  such  inheritances  are  exposed  to  forfeitcrres4j(d) 
*-  J   and  now  for  many  ages,  a  tenant  in  tail  of  full  age  has 

enjoyed  a  complete  pcnver  of  aKenatien  against  remainder-wen  and 
the  reversioner,  as  well  as  against  the  descendants  of  the  first  donee; 
though  the  precise  period  when  he  acquired  such  power  seems,  in 
some  degree,  uncertain ;  and  he  is  still  confined  to  certain  formal 
processes,  necessary  to  be  pur8ued.(e) 

Estates  tail,  then,  are  such  as  are  descendible  to  the  issue,  or  h^rs 
of  the  body,  of  the  first  donee,  in  exclusion  of  his  heirs  genera!,  as  a 
brother,  or  other  collateral  relation,  who  might  inherit  lands  in  fee 
aimple.  Thus,  if  there  are  two  brothers,  John  and  Thomas,  by  th6 
same  parents,  and  lands  are  conveyed  to  John  and  his  heirs,  who  dies 
without  issue,  this  is  an  estate  in  fee  simple,  and  will  descend  to  his 

(w)  Co.  Lfi  19  m.  (jf)  Co.  Ln.  27  a,  b.    Aoon.  Dy.  179  b,  pi.  45.    Jenk.  22a 

(y)  See  the  examples  of  this  kind  of  limitation  collected,  ksshj  on  Estates,  pp.  431,  432, 
hat  ed.  {z)  Willion  v.  Berkley,  Plowd.  235. 

(a)  Co.  Ln.  19  a.    Willion  v.  Berkley,  Plowd.  235  a,  242. 

{h)  Cm.  Di|r.  tit.  II.  ch.  ii.  §  8.  This  statute  rather  re-esUfalished  than  created  entails. 
Tajbr  V.  Horde,  1  Borr.  1 15.    Barrin^on  Stat  pp.  J28.  131. 

(c)  Buc.  Use  of  the  Law. Works,  vol.  iv.  p.  114,  oct  ed.    Hale*s  Common  Law,  154,  ed.^ 
Raon.    Walk.  Cop.  vol.  i.  c.  4,  an  amotiing  dissertation,  in  which  the  author  lets  hisimaifi- 
nation  run  riot  at  the  expense  of  his  judgment. 
^   (ji)  St  26  Hen.  VI IL  c  13,  §  5.  (e)  See  Inf.  Lect  zxx. 
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brother  Thomas.  But  if  the  conveyance  be  to  John,  and  the  heirs  of 
hisbody^  and  he  dies  without  issue/this  is  an  estate  tail,  and  will  not 
desceoa  to  his  brother*  who  is  not  heir  of  the  body,  but  heir  general 
only :  the  lands  therefore  revert  to  the  donor. 

The  limitation  of  descent  in  estates  tail  may  be  more  or  less  strict, 
as»  to  the  heirs  of  the  body  without  farther  specification,  which  is  tail 
general,  or  to  the  issue  by  a.  particular  husband  or  wife*  or  to  issud 
male  or  female  (whether  by  any  particular  husband  or  wife,  or  other- 
wise,) in  direct  exclusion  and  di^ualification  of  the  sex  not  named  in. 
the  gift,  which  is  a  gjft  in  special  tail.  The  distinction  between  gene- 
ral and  special  tail,  where  the  donation  is  limited  to  issue  by  a  parti* 
cular  marriage,  will  be  repeatedly  alluded  to  in  the  present  discourse. 
«  The  puQCjpal  iacideiU  to  an  estate  tail,  which  aflects  the  tenant  or 
proprietor,  in  respect  to  his  present  and  continued  possession  and. 
enjoyment  of  it,  is  an  exemption  from  being  called  to  an  account  for 
committiuff  any  waste,  or  detrimental  spoliation,  on  the  lands  iniailed.. 
*He  therefore,  like  tenant  in  fee  simple,  may  fell  timber,  p  ^^^.  « 
and,  commit  other  acts  of  the  same  tendency,  to  lessen  the    ^  ^ 

value  of  the  premises,  or  may  change  thehr  quality  and  appearance,, 
without  restraint:  and  the  generality  of  this  license  makes  it  unneces* 
sary^  in  this  place,  to  inquire,  what  will  be  accounted,  in  legal  under- 
itapding,  waste,  and  what  a  less  detrimental  and  obnoxious  degree  of 
spoliation.  Another  incident  to  estates  tail,  in  respect  to  the  present, 
enjoyment  of  them,  is,  not  to  be  liable  to  merger ;  which  term  may  be 
thus- explained  If  a  man,  having  a  present  interest  in  lands,  as  an^ 
estate  to  endure  for  a  certain  number  of  years,  or  for  life,  acquirer  the. 
U^  simple  or  inheritance  in  the  same  premises,  in  his  own  proper 
fight,  and  without  any  intervening  estate,  then  the  prior  estate,  or 
interest  is  drowned,  sunk,  or  merged  in  such  acquired  inheritance,  and, 
uniting  therewith,  becomes  one  fee  simple.  Thus,  also,  a  lesser  term, 
of  years  may  be  merged  in  a  greater  or  longer  term.(/)  But  the. 
rule  is  otherwise,  where  the  prior  estate  is  a  fee  tail ;  for  that  can; 
Qtever  merge  ig)  but  such  tenant  acquiring  the  fee  simple,  still  con- 
tinues tenant  in  tail,  with  remainder  (as  it  is  called)  to  himself  in  fee*. 
Though  in  the  present  description  of  estates  tail  I  use  the  word, 
remainder,  I  shall  postpone  the  full  signification  of  it  till  I  come  to. 
treat  of  the  subtle  doctnne  on  that  subject 

The  incidents  belonging  to  estates  tail,  whichJ'have  mentioned,  are. 
9uch  as  suppose  the  continuance  o£  this;  species  of  estateu  Butth» 
inost  material  property  of,  them,  is,  that,  by  pursuing,  such  legal  modcs^ 
as  I  shall  hereafter  take  notice  oC  the  tenant  in  tail  may  coni^ert  his: 
interest  into  a  fee  simple,  in  order  to  make  a  complete  alieoatiion,  or 
tp  efl^ctuate  any  other  lawful  purpose. 

Having  mentioned  the  two  kinds  of  inheritable  *freer  r  «.|  y 
holds,  I  proceed  to  the  description  of  freeholds  which  are    »-  -■ 

^pt  of:  inheritance. 

Of  these,  the  most  important  interest  or  estate,  is  of  him,  who  is  in- 
law styled  "  tenant  in  tail  after  possibility  of  issue  extinct"    This 

(/)  Htigbes  T.  Robothmm,  Oo.  El  303,  and  a  term  in  posMssioo  if  a  term  io  reveraioo. 
Stephent  ▼.  Bridges,  6  Mad.  66. 

(^)  Wiacol*8  caae,  2  Co.  61  a.    Suflbrd'i  caae,  8  Co.  74  h. 
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denomination  is  applied  to  a  male  or  female  donee  in  special  tail, 
whose  husband  or  wife,  as  the  case  may  respectively  be,  from  whom 
the  inheritable  issue  was  to  spring,  is  deceased  childless,(^)  or,  having 
left  issue,  there  is  none  surviving,  and  so  there  remains  no  possibility 
that  the  estate  should  be  transmitted  according  to  the  form  of  the 
gift(t)     There  is  the  same  impossibility  of  inheritable  issue,  where  the 

})arties  are  divorced  for  some  cause,  which  makes  the  marriage  void 
rom  the  beginning:  yet  they  are  not  tenants  in  tailafier  possibility, 
but  have  a  bare  estate  for  life  ;(J)  for  the  estate  I  am  describing  must 
proceed  from  the  act  of  God,  namely,  the  death  of  one  of  the  parties 
without  issue.(A') 

The  person  claiming  this  interest  must  once  have  had  a  descendible 
estate*  Therefore,  if  lands  were  given  to  the  husband  and  wife,  and 
to  the  heirs  of  the  body  of  the  husband,  the  remainder  to  the  husband 
and  wife,  and  to  the  heirs  of  their  two  bodies  begotten,  and  the  hus* 
band  died  without  issue,  the  wife  could  not  be  tenant  in  tail  after  pos- 
sibility; for  the  second  remainder  in  special  tail  was  utterly  void, 
since  the  issue  of  the  husband  would  inherit  by  force  of  the  general  tail, 
and  the  inheritors  by  force  of  the  special  tail,  were  to  be  the  issue  of 
that  husband,  and  so  the  former  and  greater  limitation  included  and 
frustrated  the  subsequent,  which  was  less :  consequently  the  wife 
never  had  an  inheritable  estate;  and  for  this  rei^son  was  not  entitled 
to  become  tenant  in  tail  after  possibility  of  issue  extinct.(/)  But  yet« 
f  *12  1  '^  some  cases,  where  the  indispensable  requisite  *of  hav- 
I-  ^    ing  once  had  an  inheritable  estate  is  complied  with,  which 

interest  is  afterwards,  according  to  the  terms  of  the  conveyance,  con- 
verted into  a  tenancy  for  life,  such  party  may  have  the  privileges  of  a 
tenant  in  tail  alter  possibility  of  issue  extinct  ;{m)  but  a  donee  in  tail 
general,  or  the  issue  of  a  donee  in  special  tail,  can  never  have  their 
interest  diminished  into  this  estate,  but  remain  tenants  in  tail ;  for  there 
can  never  be,  in  contemplationof  law,  an  impossibility  of  issue  inherit- 
able to  their  tands.(n) 

A  tenancy  in  tail  after  possibility  is  of  a  middle  nature  between 
estates  of  inheritance  and  for  life.  In  many  respects,  such  tenant  is 
considered  by  the  law  as  having  merely  an  estate  for  iife.^o)  The 
chief  privilege,  by  which  he  is  distmguished  above  other  tenants  for  life 
is,  that  he  is  not  accountable  for  waste.  The  reason  of  this  exemption 
seems  to  be  founded  in  the  intention  of  the  donor,  which,  though  after- 
wards frustrated  by  the  act  of  God,  was,  originally,  to  bestow  and 
convey  a  descendible  estate,  drawing  after  it  this  advantage;  and 
though  its  inheritable  duration  be  destroyed,  the  commission  of  waste^ 
from  these  considerations,  cannot  be  legally  reputed  as  an  injury.(p> 
But  this  is  said  only  to  amount  to  an  excuse  from  being  punished  for 
auch  waste,  as  by  forfeiting  his  estate ;  and  that  if  the  waste  consists 

(h)  So  that  it  is  not  necetary  that  there  should  have  been  iMoe  inheritable.  Piatt  v. 
Powle8,2  Man  JlScI.  65. 

(t)  Co.  Ln.  *4>7  a.  fiut  a  female  donee  in  special  tail,  left  a  widow  in  a  state  of  pregnancy, 
continues  tenant  in  tail  until  the  expiration  of  the  due  period  of  gestation. 

ij)  Co.  Ln.  28  a.    Perk.  §  :^38.  {k)  lb.  fiowlei»*8  case,  11  Ca  60,  point  3. 

(/)  Ca  Ln.  2d  b.  (m)  Ca  Ln.  38  a.    Bowlos'it  case,  1 1  Co.  80,  81,  poinU  1. 4 

(«)  Litt  ^  31.  (0)  Co.  Ln.  27  b,  28  a. 

( p)  DocL  (Sl  St  dial  IL  ch.  i.  p.  123,  ed.  1721.  Bra  Ab.  Waste,  100.  Bowles  v.  Berry, 
1  RolL  K.  174. 
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in  using  timber,  it  belongs,  when  so  felled,  to  the  person  entitled  to 
the  next  estate  of  inheritance.(9)  If,  however,  a  tenant  in  tail  after 
possibility  grants  over  his  estate,  the  alienee,  according  to  Sir  Edward 
0>ke's  repeated  doctrine,  has  no  other,  or  greater  privileges  than 
common  tenants  for  lire.(r) 

*I  am  next  to  consider  stich  freeholds  as  are  not,  and  r  •^3  i 
never  were,  estates  of  inheritance,  but  merely  for  life.  *-  -' 

All  freeholders,  whether  they  have  an  estate  of  inheritance,  or  for 
life,  are  in  legal  language,  seised  of  their  lands;  because,  anciently, 
conveyances  of  such  interests  were  constantly,  and  are  now  some* 
times,  accompanied  and  effected  by  a  form  of  investiture,  called  livery 
of  seisin;  whereas  lessees  for  years  are  only  said  to  be  possessed  of 
their  terms.(s) 

Estates  for  life  (besides  tenancy  in  tail  after  possibility,  already 
spoken  of)  are  of  three  kinds,  tenancy  by  the  curte<ty  of  England, 
tenancy  in  dower,  and  tenancy  for  life  created  by  act  of  the  parties. 

L  I  cannot  divest  myself  of  the  idea,  that  tenancy  by  the  curtesy  of 
England  is  so  called  as  betokening  a  local  privilege  or  favour,(0  rather 
than  attendance  on  the  lord's  court.(u)  How  else  comes  it  to  be ' 
translated,  in  our  old  law,  per  legem  AngUtB  ?  Besides,  it  is  said  to 
be  granted  of  the  curtesy  of  Henry  the  First(t>)  It  has  been  estab- 
lished, indeed,  in  other  countries.  But  those  who  gave  it  the  English 
denomination  probably  never  heard  of  the  rescript  of  Con8tantine,(ti7) 
or  the  institutions  of  Lotharius.(x)  The  Scotch,  as  well  as  Irish, 
seem  *to  have  received  it  fromus ;  and  though  in  the  nor-  r  ^.^  -i 
them  parts  of  this  island  it  was  called  ^  curielilas!^  that    >-  -* 

term  probably  meant  no  more  than  its  other  appellation,  '*  the  curtesy 
of  ScotlaDd."(y) 

(f)  Herl«k^iiden'8  case,  4  Co.  63  a.  Skelton  r.  Skeltcn,  2  Swan.  170,  n.  Abrabavi  r, 
Bubb,  2  Freeni.  53.  2  Swan.  172,  n. ;  but  lee  Williams  v.  Williams,  15  yes.  427.  12  East, 
909,€oiiUra. 

(r)  Co.  Ln.  S8  a.  2  Inst.  302.  Evans  v.  Aprioe,  2  Leon.  40,  3  Leon.  241.  Go.  Ln.  28 
a,  cH.    firt).  Ab.  Waste,  43 ;  bat  thin  is  doubted  by  Hsle,  Co.  Ln.  28  u,  n.  6,  ed.  Harg. 

(s)  Co.  Ln.  200  b,  vOl  a.  Gilb.  Ten.  34.  See  Taylor  r.  Horde,  I  Burr.  107.  Seisin  is 
applicable  to  oopjhold  estates  as  well  as  freeholds,  Prebble  v.  Bo^hurst,  1  Swan.  581,  and 
tbo  autboritiee  referred  to  in  the  nole,  2  CfiH.  Free.  247. 

(0  £i  i^ratla  legia  An^lio.  Spelro.  Gloss.  ▼.  Jos  Cnrialitatu  Ani^lio  rel  Scotie.  Seo 
Termes  de  la  Ley,  Du  Fresne,  Docange,  and  Blonnt^s  Glossaries  to  the  same  effect. 

•<K)  Bl.  Comm.  126,  and  see  note  4,  ed.  15.  For  the  Norman  cu«toro,  divested  of  tbe 
poeuliaritieo- of  curtesy,  see  Grand  Coutum.  art.  331. 

(«)  **Orthe  curtesy  of  Kiu^  Henry  I.,  it  was  granted  that  all  those  who  survived  their 
wives  with  child  by  them,  sliould  hold  tlieir  wives*  inheritance  forever.**  Horne*8  Mirr.  c 
i.  4  3,  ad  fin.    Seld.  Jan.  ii.  b.  38.  x 

(•0)  To  enable  the  student  to  judge  of  the  similarity,  the  passage  irom  the  code  is  snb* 
joined.  Res,  quo  matris  soocessione,  sive  ex  testamento,  sive  ab  intestato  foerint  ad  filioa 
devolutB,  ita  sint  in  pnreoCum  potestute,  ut  frucndi  habeant  in  diem  vit»  facultateoi,  domi- 
nb  scilicet  eorum  ad  liberos  pertinente.    Cod.  yi.  Ii.  1. 

(x)  Si  qua  mulier,  quie  hiorvditaiem  patornam  habet,  post  nnptum  pregnsns  peperit  filhim, 
et  in  ipea  bora  mortua  Aicrit,  et  infans  vivas  remanscrit  aliquanto  speiio  vel  unius  horte,  nt 
possit  aperire,  ocnios,  et  videre  colmen  domus,  et  quatuor  parietes,  et  poetca  defunctns  funrit, 
hereditas  roaterna  sd  patrem  ejus  pertineat  Et  tamen  si  testes  paler  habet  ejus,  quod 
vidisoent  ilium  infantem  oculoe  sperire,  dE.e.  tunc  pater  ejus  habeat  licentism  cum  lege 
ipsas  ros  delcndcre.  Si  aulem  aliter,  cuius  proprietas  est  (the  lord  paramount)  ipse  con- 
qairat.    Lindenbrogii  Leg.  Alamann.  in  Cod.  Leg.  Antiq.  ejusd.  tit.  xcii. 

(y)  Reg.  Maj.  lib.  ii.  c.  58.  Mackenzie's  Inst  lib.  i.  tit.  6,  and  lib.  ii.  tit  9.  In  Crag. 
De  Jure  Feud.  lib.  II.  dieg.  xxii.  ffy  40, 41,  it  is  called  indifferen  ly  curtesia  and  curialitoa: 
and  Rec  Sken.  De  Verb.  Sign  if.  v.  ourialitas  ace 

NoyEMBER,  1842.— Y 
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This  law  (which  is  very  consonant  to  nature  and  rea8on,(2)  whefher 
deducible  from  Roman,  or  feudal,  institutions)  was  fully  established 
here,  at  least  as  early  as  the  beginning  of  the  reign  of  Henry  the  Third. 
For  in  a  writ  or  mandate  in  the  eleventh  year  of  his  reign,  ordaining 
the  reception  of  it  in  Ireland  also,  the  right  to  this  estate  is  thus  des- 
cribed : — **  Si  aliquis  desponsaverit  aliquam  mulierem,  sive  viduam, 
sive  aliam,  haereditatem  habentem,  et  ipse  postmodum  ex  ea  prolem 
suscitaverit,  cujus  clamor  auditus  fuerit  infra  quatuor  parietes,(a)  idem 
vir,  si  supervixerit  ipsam  uxorem  suam»  habebit  tota  vita  sua  custo- 
diam  hsereditatis  uxoris  suae,  licet  ea  forte  habuerit  hseredem  de  primo 
viro  suo,  qui  fuerit  plense  8Btatis."(6)  This  right  of  a  husband  can  now 
only  accrue  in  the  following  manner,  namely,  where  a  man  marries 
r  *15  1  ^  wife,  actually  seised  of  *an  estate  in  fee  simple,  fee  tail 
^  -I    general,  or  as  heir  in  special  tail,  and  has  issue  by  ber 

capable  of  inheriting  such  estate,  and  then  the  wife  dies,  hereupon  the 
husband  becomes  tenant  by  the  curtesy.(c)  But  the  facts(£/)  need  not 
happen  in  the  stated  order  in  which  I  have  mentioned  them ;  for  if  the 
issue  be  born  and  die  before  the  lands  descend  to  the  wife,  still  the 
husband  may  have  this  estate.(6)  And  if  a  man  marries  a  widow 
inheritrix,  having  inheritable  issue  by  her  former,  and  inheritable  issue 
also  by  such  second  husband,  he  shall  be  tenant  by  the  curie8y.(/) 
This  is  proved  by  the  terms  of  the  definition,  which  only  requires  issue 
capable  of  inheriting,  and  by  the  old  writ  above  cited,  and  other  an- 
tient  authorities.(^)     The  same  rule  prevails  in  Scotland.(A) 

Where  en  estate  is  given  to  a  husband  and  wife  in  special  tail,  and 
the  wife,  after  the  death  of  the  former,  marries  a  second  husbandrthe 
statute  de  donis  expressly  provides,  '*  nee  habeat  de  cetero  secundus 
vir  hujusmodi  mulieris  aliquid  in  tenemento  sic  dato  per  coiidilioDem» 
post  mortem  uxoris  ejus,  per  legem  Angliss  ;"(>)  which  last  words  are 
the  Latin  phrase  for  the  curtesy  of  England.  This  clause,  Sir  Ekiward  . 

(«)  See  Banks  ▼.  Sutton,  3  P.  W.  ?03. 

(a)  This  is  the  most  sin^ar  part  of  tlie  retemblance  lietween  the  curteiy  of  EagWad 
■no  the  German  cuotom  mentiooed  in  the  lost  pafre.  But  the  two  inatitotionB  seem  of  Hneal 
rather  than  oolhiteral  oonsanfuiuily.  There  is  a  similsr  descri|>tion  in  61an?ille,  who  wrelo  ' 
in  the  lime  of  Hen.  II. : — **  Si  ex  eadem  oxore  t«a  h»redem  habuerit  filium  vel  6liam  elamoo-  . 
tern  et  auditum  intra  quatuor  parietes.**  Lib.  vii.  c.  13.  And  the  eipresaioo  **  crying  and 
^reeUn^  within  the  four  walls  of  hit  house,**  it  with  the  rest  of  the  chapter,  transcribed  in  Rkg* 
Maj.  lib.  it  c  58,  which  is  one  example  to  prove  thai  the  whole  of  that  work,  whatever  autlio- 
rit^  it  may  have  acquired,  is  a  oopy  from  the  English  treatise.  See  Sup.  Eteok  Jok.  lis.  «iots;  • 
and  though  that  collection  of  Scottish  law  is  ascribed  to  the  timeof  Maloolm  Mackenneth  the 
Second,  Craig  (Jur.  Feud.  lib.  I.  dieg.  viii.  ^11,)  speaks  of  it  as  taken  word  for  word  from 
Glanville.  It  was  formerly  held  necessary  that  the  child  should  be  heard  to  cry*  Reeves*8  Hist, 
▼ol  I  298, 99.9;  and  such  is,  or  was  lately,  the  law  of  Scotland,  Dobie  v.  Richardson,  1765. 
Dy.  35  b,  ed.  VailL  cit  Diet  Decisions,  vol  iv.  290,  fol.  ed. ;  and  see  Suir*8  Inst  book  II 
tit  vi.  §  19.  Maodouairs  Inst,  book  II.  tit  vi  §  19,  to  the  same  effect :  though  Erskine, 
Inst  351,  §  51,  and  Bell  Com.  II.  i.  45,  do  not  include  the  term  in  their  deocriptions.  Some 
doubts  #ere  entertained  of  the  necessity  of  such  proof  in  the  time  of  Littleton,  §  35,  and 
even  of  Hen.  VIII.  Perk.  §  471.  Anon.  Dy.  25  a ;  but  it  was  resolved,  Paine*s  esse,  28 
Eliz.  8.  Co.  33  a,  that  the  crying  was  only  one  mode  of  proof  of  the  material  point,  that  the 
child  was  bom  alive.  See  Fysshe  v.  Palmer,  Exch.  180a    Reck.  Med.  Jur.  p.  121,  ed.  3,  ciu 

ih)  Hale,  Htst  Com.  L.  c.  ix.  p.  187,  Ruon.  ed.  Wrighi*s  Ten  195.  Co.  Ln.  30  a,  n. 
5,  Harg.  ed.  (e)  Litt  §  35. 

(d)  Sc.  seisin,  marriage,  birth  of  issue,  death  of  wife. 

(e)  Ca  Ln.  29  b.    Peine's  case,  8  Co.  35  b.  (/)  Perk.  §  466. 
<g)  Fitz.  Ab.  Dower,  pi.  19a    Bro.  Ab.  Tenant  per  le  Corterie,  pL  8. 

(A)  Crag.  Jur.  Feud.  II.  dieg.  xxii.  §  43.    Reg.  Maj.  i'u  58.  6. 
(t)  Stl3Edw.Le.L4  2. 
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Coke  says,  might  well  have  been  omitted,  being  but  a  consequence  of 
the  ptirview  of  the  8tatute.(7')  Yet  in  a  very  early  case,  it  was  ad- 
judged, that  a  secdnd  husband,  who  married  a  widow,  having  been 
at  her  fir$t  espousals  a  d»nee  in  frankmarriage  (which  is  a  species  of 
gift  in  special  taij,)(^)  and  had  issue  before  the  passing  of  this  act, 
^M  be  tenant  by  the  curtesy,  because  the  words  are  "  nee  habeat 
de  cetero''  which,  it  was  thought,  proved  that  the  law  before  was 
otherwi8e.(Q  The  issue  of  such  second  marriage  could  not  have 
•inherited  under  the  *gift  in  special  tail.  This  case,  there-  |-  ^.^  -i 
fore,  shows,  that  it  was  not  anciently,  though  it  is  now    ^  -■ 

necessary,  in  order  to  entitle  the  husband  to  be  tenant  by  the  curtesy, 
that  the  issue  should  be  such  as  was  capable  of  inheriting  the  lands. 
The  sameJdea  is  perhaps  corroborated  by  considering,  that  among  the 
customs  of  gavelkind,  as  prevailing  in  Kent  (supposed  to  have  been  of 
very  general  prevalence  m  ancient  times,)  one  is,  that  a  man  may  be 
temint  by  the  curtesy  without  having  any  issoe.(iyi)  But  it  is  now  essen- 
tisH^  requisite  (as  to  all  lands,  not  of  that  tenure,)  that  there  should 
be  issue  capable  of  inheriting :  thus,  if  it  be  a  tenancy  in  tail  male,  the 
bfrtA  of  a  daughter  will  not  vest  this  estate  by  the  curtesy.(n)  There 
nnusl  be  an  actual  seisin,  or,  where  that  cannot  be,  a  seisin  in  law,(o) 
of  the  wife,  during  the  marriage,  to  constitute  the  husband's  right  to 
this  species  of  freehold  estate. 

II.  I  now  proceed  to  tenancy  in  dower,  which  is  the  ancient  pro- 
vision made  by  the  law  for  widows,  before  the  modern  practice  of 
jointures  was  introduced,  and  which  still  continues  of  frequent  occur- 
rence* * 

Of  dower  there  are  four  sorts,  that  at  the  common  law,  that  by 
special  custom,  that  ad  ostium  ecclesiss,  and  that  ex  assensu  patri8;(p) 
and  there  was  anciently  a  fifth  kind,  called  dower  de  plus  belle,  since 
abolished.  Of  these  the  most  necessary  to  be  attended  to  is  the 
first,(f )  though  the  claim  is  very  commonlv  barred  by  the  positive 
•and  express  substitution  of  a  jointure  in  Ueu  tbereof.(r)  Dower,  then» 
at  the  common  law  is,  *where  a  man  is  seised  of  certain  r  ^.^  -i 
lands  or  tenements  in  fee  simple,. fee  tail  ^eoer^l,  or  as    I-  -' 

heir  in  special  tail,  marries  and  dies,  the  wife,  after  the  death  of  her 

(J)  9  Inst  336.  (k)  Litt  f  17..  Co.  Ln.  n.  31  b. 

(7)  10  £dw.  I.  3  Tnst  336,  eiL  Fitz.  Ab.  Formedoo,  66.  See  Edelingtiiorp  r.  Lowthsr, 
1  Rot  Pari.  34,  Na  37. 

(m)  Co.  Ld.  30  a.  Dag^edbtm  ▼.  Le  Pede.  Rob.  Gay.  301,  cit  Noj  Max.  37.  On  tbe 
other  band,  tenancy  by  the  curteiy  in  gavelkind  tenuret  is  subject  to  some  disadTautages, 
ibr  it  extends  only  to  a  moiely  of  the  wife*s  lands,  and  oeaseaoo  aseoond  marriage,  Le  Gule 
▼.  Denys,  Rob.  Gav.  IdS,  cit  Uormesdoll  v.  AmotC,  Id.  183 ;  and  see  185, 186,  ed.  3.  But 
this^is  ihe  coAtom  of  gavel  kind  in  Kent  only,  and  is  not  to  be  extended  to  lands  of  that 
tenure  elsewhere. 

(n)  Co.Ln.39b.  (o)  Co.  Ln.  39  a.    Perk.  §466. 

( •)  Co.  Ln.  33  b.  Perk.  §  300.  The  two  last  species  of  dower  are  abolished  by  st  3  & 
4  WUl.  IV.  c  105,  §  13,  not  having  been  used  for  centuries. 

(f)  For  the  peculiarities  of  the  two  last  species  of  dower  see  Yin^  Ab.  Dower,  E.  Bae. 
Ab.  Dower. 

(r)  The  requbites  mentioned  3  Bl.  Comro.  138,  are  those  of  a  legal  bar  of  dower.  In 
equity  any  provision  accepted  by  a  female  of  the  age  of  maiority  beS>re  marriage,  will  be 
held  a  bar  of  dower,  and  she  will  be  Ibrced  to  elect  iMtween  the  provision  given  by  law,  and 
that  allotted  by  settlement  Jordon  ▼.  Savage,  Bac  Ab.  Jointure,  B.  5.  Charles  y.  Andrews, 
9  Mod.  152.  £stcourt  v.  Estcourt,  1  Cox,  30.  Waiiams  v.  Chitty,  3  Yes.  545.  Garth. 
shore  v.  Chalie,  10  Yes.  30, 31.  Co.  Ln.  36  b^  no.  3  A  5,  ed.  Harg.  In  marriages  i 
1834,see  st^  d&  4  Will.  IV.  &  105. 
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husband,  shnll  be  endowed  of  the  third  part  of  sach  lands  aad  tene- 
ments as  were  her  husband's  at  any  time  during  the  coverture,  to  hold 
for  the  term  of  her  life.(5)  This  estate,  therefore,  appears  to  bear  a 
strong  resemblance  to  tenancy  by  the  curtesy.(<)  But  an  actwal 
seisin  of  the  husband  is  not  necessary  ;{u)  wherein,  but  in  few  other 

Earticulars,  il  differs  from  the  estate  last  described.  It  is  provided 
y  Magna  Charta,  *<  vidua  maneat  in  capitali  messungio  mariti  soi  per 
quadraginta  dies,  infra  quos  assignetur  ei  dos  sua."(i;)  The  reason  of 
the  difference,  why  a  wife,  in  case  of  an  elopement  wkh  an  adulterer, 
forfeits  her  dower,  and  yet  the  husband  leaving  his  wife,  and  cohabit- 
ing with  another  woman,  does  not  forfeit  his  tenancy  by  the  curtesy, 
is,  becau^  the  statute  of  Westminster  the  second(tD)  does  by  eipress 
words  under  these  circumstances  create  a  forfeiture  of  dower ;  but 
there  is  no  act  inflicting  in  the  other  case  on  the  adulterous  husband 
the  forfeiture  of  a  tenancy  bv  the  curte8y.(a?)  The  wife's  claim  of 
dower  is  also  forfeited  by  the  mgh  or  petty  treason,(jf)  but  Dot  by  tbe 
r  ^28  1  felony,(2)  of  her  hurt)and.  On  the  otiier  *hand,  if  a  wife 
^  -I    inheritrix  be  attainted  of  felony,  the  husband  shall  aotbe 

tenant  by  the  curtesy,  unless  he  had  issue  by  her  born  before  the 
felon? ;  and  then  he  Will  be  entitled  to  such  interest,  in  respeot  eflfae 
possibility  that  such  issue  might  have  inherited  the  estate^a) 

III.  Lastly,  I  am  to  mention  estates  for  life  created  by  act  of  the 

f)artie8.  The  grant  of  such  eslate  is  sometimes  called  ^  a  lease  for 
ife,''  and  the  grantee  '*  a  lessee/'  whether  it  be  for  his  owa  life»  or  ef 
one  or  more  other  persons;  in  which  latter  case  he  is  styled  **  tenant 
vur  auter  vie.**  Under  the  name  and  idea  of  estates  for  life,  and  free- 
Kolds,  are  include  such  iMefests,  as  may  last  for  that  temiH  having 
no  certain  period  affixed  to  them,  though  determinabld  on  possible  or 
pfobaUe  contingencies ;  as  a  grant  to  a  woman  during  her  widow- 
nood>  and  so  in  ioialogous  in8tance8.(6)  It  is  also  to  be  observed  ibat 
a  grant  generally  made,  and  without  expressing  any  particular  qtian- 
Iky  of  interest  whatsoever,  conveys  an  estate  for  the  life  of  the  grantee. 
Tlie  law  considers  an  estate  for  a  man's  own  life  as  a  higher  interest 
than  if  it  was  holden  for  the  hfe  of  another.(c) 

It  is  a  privilege  incident  to  tenants  for  Ufe,  and,  iodeed*  to  those 

4 

{•)  Liu.  i  37.  Perk.  ^  301 .  Wttkini  Prine.  Coorey.  eh.  6.  Dower.  Bat  tenemesie  » 
too  vaffuo  and  aneertain  a  term  to  be  need. in  a  writ  of  dower,  Kent  v.  Kerrj,  3  Ld.  Ra/Ok 
1^84.    ISu-.SaS.    See 2  Sao. 44,11.  a 

(t)  Crag.  Jor.  Feud.  lib.  IL  dieg.  122,  §  41.  The  similarity  it  more  strongly  marked  is 
Perkins,  ^  301,  and  in  Fitzfaerbert*s  description  of  dower.    Nat  Brer.  147,  E. 

<u)  Litt.  §  448.  Co.  Ln.  31  a.  Perk.  (304 ;  bat  Sir  Tho.  Craig  (Jar.  Food.  \l  23. 4U 
•eeems  to  think  actual  entry  indiraensable.  Seisin  for  the  future  will  not  be  necessaiy  io 
give  a  title  to  dower.    St.  3  ^  4  Will.  IV.  Cap.  c?.  §  3. 

(v)  Ch.  7.    Blaekstone's  Tract*,  p.  xiiL 

(10)  13Edw.  I.C.34. 

Sponte  yirum  mulier  Aigiens  et  adultera  facta, 

I>ote  sua  careat,  nisi  spoosi  sponte  retracta.    Co.  Ln.  33  b. 

(x)  Sidney  ▼.  Sidney,  3  P.  W.  276.  Blount  t.  Winter,  1  b.  Cos,  n.  Seagrave  r.  Seagfafe, 
18  Ves.  44J.    Buchanan  ▼.  Buchanan,  2  Ball  &  B.  203. 

(y)  St  5  &  6  Edw.  VI.  ch.  1  J,  §  13.  Gate  v.  Wiseman,  Dy.  140  b.  pi.  43.  MenrilTk 
caM),  Sav.  54,  pi.  1 16.    1  Hal.  P.  C.  253. 296.  359. 

U)  Co.  Ln.  37  a,  392  b.    1  Hawk.  P.  a  456.    See  st  1  Edw.  VI.  o.  19,  §  17. 

(a)  Co.  Ln.  40  a. 

(6)  Bract  lib.  iy.  c  28,  princ  1  Roll.  Ah.  844,  N.  pi.  2, 3.    Prest  Est  28, 39,  ed.  1820L 
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^ho  bive  but  nn  inferior  interest  in  Iinds,  to  take  reasonable  e$tovertf 
tiiat  is,  woody  for  purposes  of  repairing,  bumioe,  hedging,  and  making 
impiraients  of  husbandry,  for  the  more  beneficial  occupation  of  the 
particular  premises.  These  Sir  Edward  Coke  calls  "  estoveria  asdi- 
fioaodi,  aroendi,  arandi,  et  claudendi/'  and  in  English,  **  housebote, 
firebote,  ploughbote,  and  haybote."(^)  Housebote,  therefore,  apfpears 
to  be  of  two  kinds,  including  wood  for  repairs,  as  well  as  for  fuel.  To 
•antwer  the  purpose  of  Repairs,  it  seems  timber  may  be  taken,  even 
witluNit  assignment,  by  the  general  law,  and  where  there  is  no  excep- 
tion of  ^trees,  and  no  covenant  in  restraint  of  this  privi-  p  ^.^  ^ 
l^e  :(e)  since  a  tenant  for  life  or  years  is  punishable  for    ^  ^ 

periiit8sive,(/)  as  well  as  voluntary,  waste.  The  other  occasions  of 
taking  botes,  especially  fuel,  must,  I  apprehend,  be  confined  to  bushes 
and  small  wood.(^)  Besides  which,  tenants  for  life,  and  those  for 
years,  are  now  generally  laid  under  farther  restrictions,  by  special 
covenant  and  agreements,  and  timber  trees,  or  trees  likely  to  become 
timber,  are  frequently  expressly  excepted  out  of  the  deeds  creating 
those  estates. 

Having  thus  far  treated  of  freehold  estates,  I  proceed  to  mention, 
^ry  briefly  for  the  present,  those  that  are  less,  and  of  inferior  estima- 
tion, as  leases  for  terms  of  years,  which  are  called  chattels  real,  par- 
taking of  the  nature  of  real  property,  but  more  allied  to  personalty: 
under  which  class  they  are  usually  included.    Leases  for  years  were 
of  little  account  in  our  ancient  law,  for  which  divers  reasons  con- 
eorred.(A)    If  a  lease  be  made  for  a  less  time  than  a  single  year,  such 
lessee  is  ranked  among  tenants  for  years.    A  lease  for  years,  deter- 
-  minable  on  lives,  is  still  a  mere  chattel  interest,  because  it  cannot 
.exceed  the  ferm  certainly  prefixed,  though  it  may  have  even  a  shorter 
duration.    It  may  be  proper  here  to  add,  that  a  lessee  for  years,  though 
there  is  no  covenant  to  repair  or  rebuild,  is  amenable  for  waste  in 
•geoeral  ;(t)  and  if  a  house  is  consumed  by  fire,  he  must  rebuild  it. 
^nd  a  lessee,  who  covenants  to  pay  rent,  and  to  repair,  casualties  by 
.fire  excepted,  continues  liable  to  payment,  though  the  premises  are 
burned  and  not  rebuilt  by  the  lessor,  after  notice.( j) 

The  lowest  or  smallest  quantity  of  estate,  that  can  *be  r     ^nn     n 
had  in  lands,  is  that  of  a  tenant  at  will,  who  holds  during  *-  -' 

the  concurrent  will  of  himself  and  his  landlord,  though  the  will  of  one 
only  happen  to  be  expressed,  which  of  them  soever  it  be. (A)  If  a  man 
enters  upon  land  under  a  void  lease,  and  pays  rent,  he  is  a  tenant  at 

id)  Co.  Ld.  4t  b.  Perk.  §  1 16.  Bro.  Ab.  Waite,  pL  44.  83.  Darcy  y.  Atkwidi,'H^ 
^235,236. 

(e)  Bro.  Ab.  Incidentf,  pL  6.  Waste,  pi.  130.  Anon.  Dtlia.  4,  pi.  5.  Mo.  6,  pL  23.  Aoon. 
Ma  23,  pL  80. 

(/)  Bat  eee,  ai  to  permiftiYe  watte,  Gibaon  t.  Wellt,  1  New  H.  290*  Heme  y.  Bern- 
bow,  4  Tao.  764. 

ig)  Bro.  Ab.  Waate,  pi.  89.    Anon.  9  Leon.  16,  pi.  3a 

(A)  Bac  Ab.  Loaaea.    lotroductioo.    Co.  Ln.  45  b,  46  a. 

(t)2Inat302.    2  Roll  Ab.  826,  pL  5.    Rook  ▼.  Warth,  1  Vea.  462. 

(j)  Both  at  Uw  and  in  equity.  Belfour  v.  Weaton,  1  T.  R.  710.  Ifare  ▼.  Groves,  3  Ana. 
'687.  HoltsappfTell  ▼.  Baker,  18  Vea.  115.  Hannam  y.  South  London  Waterworks  Com. 
pany,  2  Mer.  (;2.  65,  oYerruling  Brown  y.  Qailter,  Amb.  619.  2  Ed.  219.  Camden  y.  Mor. 
too,  13  Vea.  1 J8,  ciL    2  Ed.  219,  cit    Steele  y.  Wright,  1  T.  R.  708,  ciu 

(k)  Cp.  La.  55  a. 
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wilL(2)  Bat  Ikh,  it  seems,  win  not  subttftniiate  tbe  leMe.(iii)  A 
tenant  at  will  haa  no  estate  that  iie  cad  forfek  to  the  opowh,  for  im 
has  it  aot  at  his  own  di8po6al.(ii)  However,  he  has  a  legal  estate  for 
some  parposesi  as  to  take  a  larger  interest  by  way  of  confirmation. 
But  of  late  the  courts  have  construed  estates  of  ibis  nature  tenancies 
for  Tears.(o)  v 

Having  thus  classed  estates  in  respect  to  the  quantity  of  interest 
that  may  be  had  therein,  I  propose,  as  I  have  before  intimated,  in  the 
next  lecture  to  consider  the  quality  of  the  tenure  by  whict^  they  miiy 
be  enjoyed. 

(2)  AMD.4i:iti».a5,pL95.  I>ani  4.  VITmrrai  t.  EMrntide,  1  Wib.  HiS.  9d  polait  D(di 
¥•  WaUa,  8  T.  R.  83. 

(m)  Jones  d.  Cowper  r.  Vernej,  Willen,  176.  Roe  d.  Jordan  ?.  Ward,  1  H.  BL  97.  Doe 
d.  Martiti  y.  Watts,  8  T.  R.  83.    Roe  d.  Brane  ?.  Pridcaaii,  10  £aat,  161. 

r«)  Deiin  d.  Warren  ▼.  FearMide,  1  Wils.  176,  8d  point. 

(fi)  TimBiiM  y.BowUmoq,  3  Burr.  1609.    CUytM  v.  BUke7,8  T.  R.  3. 


LECTURE  XX. 

or  TBS  ^AtlTT  Cff  £STATBS  III  POh^T  Ot  TEFFURC. 

In  the  last  lecture  it  was  ^observed,  that  the  term  (Veehold  was  ifi 
onr  kiw  applied  1o  estates  in  two  different  significations:  first,  as  it 
relates  to  their  quantity,  and  marks  the  general  distinction  between 
freeholds  and  chattel  interests;  secondly,  as  it  respects  the  quality  cf 
the  tenure  by  Mrhich  lands  are  holden.(a)  The  former  sense  of  the 
virord  having  been  already  discussed,  the  latter  will  be  the  subject  df 
our  present  inquiry. 

r  «21  1  *'^  ^^  ^^^  probable  that  the  feudal  system  was  first 
I-  -I  formally  introduced  amongst  us  about  the  twentieth  year 

of  William  the  Firtt,(^)  and  that,  too,  by  consent  of  the  general  coun- 
cil, though  these  unlettered  senators  wet«  unapprised  of  the  hardships 
consequent  thereupon,  which  afterwords  gave  just  occasion  of  com- 
plaint. We  may  remember,  that,  according  to  this  policy,  the  sove- 
reign is  supposed  to  be  the  original  proprietor  of  the  whole  territory, 
and  to  have  granted  it,  or  the  greatest  part  of  it,  in  various  dratricts, 
to  his  military  chieftains,  and  they  to  have  parcelled  out  their  domains 
to  subordinate  tenants ;  so  that  all  lands  are  reputed  to  be  holden 
immediately  or  mediately  of  the  crown,  lire  terms  or  conditions  on 
which  they  are  holden,  form  the  various  kinds  of  tenures ;  and  thus 
it  happens,  that  the  introduction  of  feuds  and  of  tenures  is  spoken  of 
as  the  same  feet  or  event.(c) 

Tenures  are  divided  into  ecclesiastical  and  lay,  free  and  base. 

I.  Ecclesiastical  or  spiritual  tenures  are  that  in  frankalmoign,  and 
that  by  divine  service ;  but  the  latter  is  no  longer  in  use.  Frankal- 
moign has  little  or  no  alliance  with  the  feudal  system,  except  as  being 

(a)  Prest.  Est  vol.  I  209,  210,  ed.  1820. 

{b)  WHffht  Ten.  ch.  ii.  46,  47.  See  RecTe*s  Hist.  cli.  ii.  pp.  31.  3&  8«lliT.  Leot  2a,pp. 
S65, 266,  m  («)  Wright  Ten.  ch.  il  p.  59. 
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nnkad  among  tenopei.  AH  oeolMiastical  persons  and  corpomtiona 
DOW  hold  their  lands  and  tenements  by  this  tenure,  that  is,  by  doiaf 
nodefioed  spiritual  service.  They  are  freeholders  in  the  strongest 
aenee*  and  therefore  any  portion  of  tithes,  or  oih^  eoclesia^tical  dtiea 
capable  of  tenure^  holden  either  by  spiritual  persons,  or  by  such  lay 
impropriators  as  have  succeeded  them  in  their  estates  and  imaofinitiei, 
are  fneehotd  estates,  whatever  be  the  condition  of  the  lands  tbenmielvee 
(nH  of  which  the?  issue,  such  fruits  being  a  separate  and  distinct 
inheritance.(</)  Thus  the  lay  impropriator  of  tithes  *aris-  r  ^2  1 
log  from  copyhold  lands  is  entitled,  as  a  freeholder,  to  I-  ^ 

vote  at  county  elections.  And,  in  tUs  view,  tithes  must  be  excepted 
and  diatiagutshed  from  rents,  and  the  Uke,  issuing  out  of  landa,  wnich 
will  follow  the  nature  of  tlyir  principal,  and  cannot  be  freehold, 
unless  the  stock  from  which  they  spring  be  also  of  that  tenure.(e) 

IL  Lay  tenures  among  our  ancestors  were  reducible  to  four  gen- 
eral sorts,  two  of  which  were  considered  as  fret,  and  the  other  two 
as  base  or  servile.  The  first  kind  was  where  the  service  or  terms  of 
holding  were  bonouralile,  but  unaertain  (especially  as  to  time,  as 
attendance  on  the  king  in  war),  and  was  called  tenure  in  **  ckivcJrj^* 
or  by  knight-service.  This  is  the  mostproperlv  feudal  tenure,  and  this 
drew  after  it  those  consequences  and  hardsmps  which  Sir  William 
£Jack8tone(/)  hath  so  clearly  and  elegantly  explained.  Of  the  same 
Miiu/e  was  teatire  by  grand  serjeanty,  except  that  the  service,  instead 
of  being  purely  military,  was  of  some  other  honourable  kind.  The 
second  sort  of  tenure  was  called  '*  socage ;"  which,  though  less  dig- 
nified, was  a  happier  condition  for  the  tenant  than  the  former,  this 
being  exempt  from  the  most  rigorous  of  the  feudal  exactions,  and  the 
services  being  both  reduced  to  certainty,  and  not  unbecoming  a  free 
man  to  discharge,  as  fealty  (that  is,  taking  an  oath  of  fidelity  to  the 
lord  or  feudal  superior)  and  pecuniary  or  some  other  rent,  or  the  like. 
These  were  the  two  species  of  free  tenure.  The  other  two  sorts,  in 
which  the  services  were  base  and  servile,  were  both  included  under 
the  term  "  villenage,^*(g)  If  such  disparaging  services  were  reduced 
to  a  certainty,  the  tenure  was  called  privileged  villenage;  if  they 
were  uncertain,  it  was  pure  or  complete  villenatfe. 

But  now, 'by  that  great  accession  to  public  liberty,  the  statute  for 
abolishing  the  court  of  ^ards  and  liveries  and  the  feudal  hardships, 
all  tenures  are  turned  into  free  and  common  socage,  wiith  a  reserva- 
tion of  ^frankalmoign,  and  copyholds  :(A)  and  the  honor-  r  ^qq  i 
ary  services,  but  not  the  rigorous  burthens  and  exactions,  ^  •* 

,of  grand  serjeanty  are  also  to  remain.(A)    From  this  happy  era(t)  it 

{d)  Bnct  lib.  lY.  0.  xxfiiL  §  1, 307  a.  Id.  II.  e.  x.  28  b.  Black.  Tredi,  309,  ed.  1771. 
Bot  tithea  may  be  of  copyhold  tenure.  Boiim*a  case,  Cra  El.  413,  cit.  Banda  y.  Drory,  1 
ftrft  Ab.  488,  pi.  1 ;  and  aee  JNaagrafe  r.  Ca?e,  WUlea,  396. 

(•)  BIpelL  OapybeMa,  Tracta,  910.  (/)  Comm.  II.  cb.  ▼.  p.  68. 

Ig)  Bract,  lib.  IV. ch.  xxviii. 65.    Black.  Tracta,211.  213. 

1^)  19  Cha.  II.  c  xxiv.  §  7.  The  honorary  servioes  of  grand  aerjeanty  are  oaaaUy  ren- 
iwatf-at  oonmatlona,  and  keep  op  the  memory  of  the  tenure.    Co.  Ln.  108  a.     Hargr.  n.  f. 

(t)  The  opinion  of  k>rd  keeper  North,  that  **  the  takings  away  of  military  tenurea  woaM 
liroveA  deep  blow  to  the  libertiea  of  the  pe<»ple  of  England**  (Life  of  L.  Morth,  vol.  L909,) 
aoaai  l»  have  been  misanderalood.  MiU.  Civ.  Law,  p.  509,  lat  ad.  It  was  not  meant  <A 
the  change  in  the  body  of  the  law,  but  of  the  abolition  of  the  hereditary  revenoea  of  the 
crown,  and  the  military  tenures,  and  the  consequent  establishment  of  a  perpetual  excise  and 
a  standing  army. 
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has  beeo  usual  to  distinguish  estates,  io  respect  to  the  quality  of  their 
tenure,  into  freehold  and  copyhold. 

Socage,  or,  as  we  now  term  it,  freehold,  land  is  such  as  is  pleada- 
ble  at  the  common  law,  that  is,  recoverable  in  the^iog's  superior 
court8.(^')  And,  farther,  such  land  may  be  alienated  and  transferred 
.from  one  proprietor  to  another,  without  the  intervention  of  the  autho- 
rity of  any  feudal  superior;  whereas  copyholds  must  still  pass 
tiirough  the  hands  of  the  lord  of  the  manor,  in  whose  domain  they 
are  included. 

Two  general  sorts  of  copyholds  have  respectively  sprung  from  the 
two  kinds  of  villenage  which  I  have  meniioned.(A) 

I.  Such  copyholds  as  are  now  holden  by  copy  of  court  roll,  accord- 
ing to  the  custom  of  the  manor,  but  nof  even  nominally  at  the  will  of 
r  #24  1  ^^^  '^"^^*  ^^^  derived  *from  the  privileged,  sort  of  villeo- 
I-  J  age,  called  villan  socage.    This  tenure  chiefly  subsisted 

in  lands  of  ancient  demesne^  the  antiquum  dominioum  regis,  which 
was  in  the  hands  of  the  crown  in  the  times  of  Edward  the  ConCessor, 
or  of  William  the  First.  These  estates,  however,  have  long  lost  the 
name  of  copyholds,  and  are  styled  customary /reeholds.(/)  In  this 
case,  as  in  others,  additio  probat  minoritatem ;  and  lands  of  this 
tenure,  in  substance,  more  resemble  mere  copyholds  than  mere  free- 
holds: for  they  can  be  conveyed  only  by  a  surrender  in  the  manor 
court  ;{m)  and  whatever  be  their  value,  they  do  not  entitle  the  owner 
to  vote  for  knights  of  the  8hire.(n)  The  reason  anciently  alleged, 
•why  these  tenants  could  not  alien  according  to  the  general  mode  of 
conveyances,  was  that  the  freehold  of  their  land  was-  in  the  lord«(4)) 
:But  Sir  Edward  Coke  styles  them  copyholders  of  frank  tenure :(p) 


:     ij)  Termet  de  la  Ley,  Frank  Fee.  Black.  Cop.  231.    1  Preat.  Eat  209, 21  a 

(k)  Io  Grant  v.  Aatle,  2  Dong.  725,  Lord  Loughborough  diaounea  the  origin  of  copj. 
holda,  and  arguea,  from  Uie  laws  and  cuttnma  of  Saxony  and  oUier  parts  of  (^rmany,  toe 
Improliabtlity  of  the  theory  that  all  copyhoUers  were  originally  villeina,  and  tJiat  by  llie 
mitigation  of  villenage  and  the  progreae  of  enfranchisement,  the  eatate  grew  by  degreeato 
be  more  free  and  permanent,  till  it  came  into  the  condition  of  a  copyhold.  The  argoment, 
like  many  othera  of  tliat  noble  and  learned  judge,  shows  more  ingenuity  than  research :  the 
term  villenage  aignifiea  predial  as  well  as  permal  aervitade :  it  here  is  meant  of  the  condi- 
tion of  the  persons,  bat  it  more  commonly  denotes  the  tenure  of  the  lands.  Freemen  mtgitt 
bold  land  in  villenage :  **  qui  tenet  in  viUeaagio,  aive  liber,  sive  servos,  faciei  db  villenagio  qaic- 
<]ui(f  ei  pneoeptum  faerit,  ita  tamen,  qnod  si  liber  homo  sit,  hoe  ftciet  nomink  villxnaoii  et 
-non  NOMiMK  rciwoNjB.*'  Bract  lib.  iv.  2a  5,  fb.  208,  b.;  and  see  Oo.  Ln.  58  a.  1 16  a.  b.  Hallant, 
•Middle  Ages,  voL  I.  224, 225,  to  the  same  effect  T|^at  copyholds  spmng  oot  of  the  tenoie 
called  villenage,  and  that  they  progressively  advanoed  in  privilegea,  is  confirmed  by  the 
|reneral  voice  of  legal  antiqaartans ;  and  the  learned  editor  of  the  fourth  edition  of  Dooglt^ 
in  a  note  on  the  paasage  cited,  observes,  that  there  exist  many  manors  in  the  coontry  hi 
whieh  the  change  of  viUein  tenure  into  copyhold,  by  oommatation  of  basoservioee  into  spe- 
cific rents,  is  distincUy  noticed.  2  Dong.  726,  n.;  and  see  Hallam's  Middle  Ages,  vol.  vL 
858.26l,Sded. 

(f)  Hughea  v.  Harrya,  Cra  Car.  229.    Gale  v.  Noble,  Carth.  432. 

(in)  Rogers  v.  Bradley,  2  Vent  143.  Crowther  v.  Oldfield,  2  Ld.  Raym.  1231  s  b«t  aafi 
Doe  d.  Reay  v.  Huntington,  4  Eaat,  271,  that  some  lands  of  this  tenure  paiM  by  baifaia 
and  sale,  and  admittance, 

(n)  Black.  Tracta,  Copyholders,  at  .^1  Geo.  IL  c.  14  They  have  reoenUy  been  admitted, 
with  oopyholdera,  to  the  elective  franchise,  at.  2  Will.  IV.  c  45,  §  19 ;  bat  this,  of  coarse, 
^oea  not  alter  the  quality  of  the  tenure  in  dlher  reapecta. 

(0)  Stephenson  v.  IliU,  3  Burr.  1278.  Doe  d.  Reay  v.  Huntington,  4  Eaat^  271.  Browa 
v.  Rawlins,  7  East,  409.  Doe  d.  Cook  v.  Danvera,  7  Eaat,  299,  see  Bract  lib.  IV.  c  zzf iti. 
•.5,  fa  209.    Bingham  v.  Woodgate,  I  Ruas.  ic  M.  32. 

ip)  Co.Copyh.§32. 
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and  It  is  now  admitted,  (hat  they  have  a  freehold  ;{q)  which  deftomi- 
nation,  however,  they  seem  to  have  originally  acquired  rather  from 
the  qoantity  of  their  interest,  as  having  never  been  really  or  nomi- 
nallv  tenancies  at  will,  than  from  the  quality  of  their  tenure. 

it  The  second  sort,  or  mere  copyholds,  are  such  as  were  anciently 
hoMen  in  pure  villenage,  which  were  then  really,  and  are  now  nomi- 
nally, enjoyed  at  the  will  of  the  lord.  For  it  is  at  present  added, 
*•  acoording  to  the  custom  of  the  manof,"  which  qualifies  and  restrains 
the  arbitrary  discretion  of  such  lord ;  though  he  still,  in  contempla- 
tion of  law,  retains  the  freehold  (in  respect  to  the  quality  of  the  ten- 
ure) of  all  lands  so  granted  of  demised  within  his  seignory. 

•AH  copyhold  lands  are  within  and  parcel  of  some  r  ^^5  1 
manor.  (§•)  ••  ^ 

Manors  are  said  to  be  not  unknown  among  the  Saxons ;  but  thev 
are  much  more  allied  to  the  Norman  and  feudal  institutions.  A 
manor,  at  this  day,  may  be  considered  as  consisting  of  demesnes  and 
•ervices.  The  demesnes  are  such  parts  of  the  district  as  are  in  the 
lord's  occupation,  or  leased  out  at  nis  free  will  and  pleasure,  uncom- 
tfoHed  by  the  custom  of  the  nraTior.  The  services  include  attend- 
ance at  the  lord's  courts,  due  in  respect  to  such  lands  as  originaHy 
"Were,  or  are  supposed  to  have  been,  granted  out  on  various  conditions 
of  tenure*  They  also  comprehend  trie  ancient  reserved  rents,  fine$ 
for  admhtances,  and  the  like.  Thus,  they  increase  the  revenue,  and 
support  the  territorial  jurisdiction  of  the  lord.  Besides  which,  lords 
of  manors  are  entitled  to  certain  franchises  and  emoluments,  derived 
'frwn  the  king's  grant,  real  or  supposed,  as  the  right  of  having  parks, 
.and  many  branches  also  of  royal  revenue,  which  the  law,  without 
either  a  prescription  or  express  concession  to  the  contrary,  would 
still  vest  in  the  crown.(A)  The  uncultivated  residue  of  the  manorial 
district  was  termed  the  lord's  waste,  and  served,  as  Sir  Wiiliaqa 
Blackstone  observes,  for  public  roads,  and  for  comrooo  of  patlore  for 
the  lord  and  his  tenants.  (/) 

(f)  A  fireehold  inlerett,  but  not  a  fteebold  teoiire,  Bkok.  Tract,  dS)3.  fiugham  v.  Woo4- 
pte,l  RoM.&,M.  3a 

UT)  Co.  Ln.  58  b.    Marrel  ?.  Smilli,  4  Co.94  b.    I  Watk.Cop.ld. 

(1)  But  diven  franchises  of  a  manorial  kind  may  be  prescribed  ibr  in  aqoa  estats  bj 
persons  not  lords  of  a  msnor.  Co.  Ln.  114  b.  Com.  Diff.  PtflMcription,  C^  bot  snob  per- 
sons mort  have  a  fheebold  estate,  Doe  v.  Polt,  9  Doaff.  713:  and  see  EngUsb  ▼.  BttmeU,d 
Wi1s.2ai.    Inf.  33,  note  k. 

(t)  9  61.  Conim.  90.  Waste  land  within  a  manor  is  presomed  to  belong  to  the  lord,Car. 
son  V.  Lomas,  5  Bsp.  60,  yet  any  one  may  exclude  him  by  proof  of  acU  of  ownership,  Salis. 
bury  ▼.  Rhodes,  Loflft  358.  10  HiU  MSS.  35t  443.  And  strips  of  land  by  the  road-side 
.afe  presnmed  to  beloriff  to  the  owner  of  the  adjoining  dose,  whether  freehold,  oopybold,  or 
leasehold,  Bra  Ab.  Chimin,  pi.  9.  Steel  ▼.  Prickett,  3  Stark.  463.  Doe  d.  Prinf  t.  Peaiu 
*ey,7  Barn.  &.  Cress.  304;  and  the  trees  growini^  in  or  near  the  highway  are  sabject  t^ 
the  same  riile,  Bra  Ab.  Chimin,  pi.  15.  Anoo.  1  Brownl.  15.  But  this  presumption  may  be 
rebutted  by  evidenoe  showing  tlie  lord*s  title  to  all  wastes  within  the  manor,  or  to  waste 
ground  communicating  with  the  spot  in  question,  Grose  v.  West,  7  Tau.  39.  Doe  d.  Barrett 
f.  Kemp,  7  Bing.  332.  The  wastes  may  be  approved  or  inclosed  by  the  kM'd,  2  Inst  85.  3 
Bl.  Comm.  34,  or  any  other  person  seised  in  fee  of  part  of  such  waste,  Glover  v.  Lane,  3  T. 
R.  445 ;  but  not  against  a  prescriptive  right  of  turbary,  digging  gravel,  or  any  right  of 
estovers,  Duberley  v.  Page,  2  T.  R.  3^2.  Grant  v.  Gunner,  1  Tau.  435.  But  where  there 
is  common  of  turbary  and  commoo  of  pasture  in  the  same  waste,  the  commou  of  turbary 
will  not  prevent  the  lord  from  inclosing  against  the  common  of  pasture,  for  they  are  dis- 
tinct rights,  Fawcett  v.  StrickUod,  Willes,  57.  60.  2  Com.  577.  Shakespear  v.  Peppin«  6 
T.  R.  741. 
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r  *26  1  *^^  manors,  therefore  (to  which  honoors,  baronies, 
^  ^  lordships  and  seignories  are  analagous,)  proceed  On  the 

dea  of  feudal  donations ;  and  as,  by  the  statute  of  Westminster  the 
Third,  passed  in  the  eighteenth  year  of  Edward  the  First,  new  grants 
of  lands  are  to  be  holden  by  the  same  service  as  the  grantor  himself 
held  them,  or,  as  it  is  sometimes  expressed,  subinfeudations  are  pro- 
hibited ;  it  is  agreed,  that  manors  cannot  be  created  at  this  day,  but 
must  have  subsisted  antecedent  to  the  enacting  of  that  law.(  j*)  That  a 
subject  cannot  now  constitute  such  new  manor  is  apparent :  and  it  is 
argued,  that  the  crown  is  under  the  same  disability.(i^)  But  thoogfa  a 
new  manor  cannot  be  created,  it  seems,  the  same  manor  may  be  sub- 
divided, and  that  the  subdivisions  may  separately  retain  manorial 
rights.(^) 

Land,  mere  freehold,  holden  of  a  manor,  is  not  parcel  thereof,  bat 
only  the  rent  and  services  issuing  out  of  such  land.(m)  By  the  grant, 
however,  of  the  manor,  et  nomine,  it  seems,  all  the  demesnes  and  ser- 
vices  will  be  efiectually  conveyed,  as  a  castle.(n)  And  here  it  must 
T  4127  1  ^  noted  that  the  manor  itself,  like  the  tenements  holden  of 
*-  -'  *it,  may  be,  as  some  hold,  of  copyhold  tenure,  and  demieed 

by  the  lord  of  a  superior  seignory.(o) 

A  manor  consists  essentially  of  services  as  well  as  of  demeanes. 
Of  which  services  a  principal  one  is  attendance  at  the  lord's  court 
There  cannot  be  a  manor  without  a  court  baron,(p)  nor  a  court  baroo 
without  two  suitors,  f^)  If,  therefore,  the  lord  has  by  escheat,  or  other 
means  all  the  freeholds,  and  all  those  tenements  which  were  anciently 
copyhold,  or  all  except  one,  the  manor  is  expired.  But  it  seemst  if  there 
are  two  remaining  suitors  of  either  sort,  that  is,  both  freeholders,  or  bolh^ 
copyholders,  this  will  support  the  existence  of  the  manor.(r) 


0*)  St  18  Gdw.  I.  tt  1,  e.  1,  oommooly  called  from  itf  initial  wordi,  Qmm 
Townley  t.  GibMo,  3  T.  R.  705.    Brtdsbaw  ?.  Lawwo,  4  T.  R.  443. 

ik)  If  areh  y.  Smitb,  1  Leon.  96.  Morris  ▼.  Smith,  Cro.  EL  3a  It  nmy  be  created  br 
set  of  parliament,  which  eatope  every  one  from  aayin;  it  has  .not  exieled  time  out  of  mina. 
Rerell  ▼.  Jodrell,  3  T.  R.  435.  So  Uie  l[inf  cannot  convert  a  roaneir  into  an  honor,  or  a  cbaaa 
into  a  ibrest,  or  create  a  new  lionor,  unless  by  act  of  parliament.  Anon.  Keilw.  151,  pL  4& 
Rez  V.  Levet,  I  Bnls.  I9S.  The  difference  between  a  manor  and  an  honor  seems  to  be,  that 
an  honor  has  royal  franchises  annexed  to  it,  and  is  a  term  of  greater  dignity.  Anon.  Ksilw. 
151.  Spelm.  Oiqss  ▼.  Honor,  ht  which  reason  most  of  the  royal  manors  have  been  by  act 
of  parliament  erected  into  honora,  Spelm.  16. 

(0  Harris  v.  NichoUs,  Cro.  £1. 19.  Morris  ▼.  Paget,  Cro.  El.  39.  Ow.  138.  1  Leon.  98, 
when  the  division  b  bv  the  act  of  the  hw,  3  Roll.  Ab.  133  6. ;  but  not,  as  the  better  epir 
ion  is,  by  the  act  of  the  party,  Finch*s  case,  6  Co.  64  a.  R.  v.  Bacoleugh,  6  Mod.  151, 
points.    Watk.Cop.l8,andCoT.  nute,ib. 

(m)  3  Roll  Ab.  130,  a 

(n)Co.Ln.5a.    3  Inst  31.    S  Roll.  Ab.  131 ;  and  see  Norris  v.  Le  Neve,  3  Atk.  81 

(0)  Co.  Ln.  58  b.  Goodgame  v.  Moor,  Cro.  Jac  337.  1 1  Co.  17  a,  where  it  is  said,  that 
many  manors  are  so  held :  bnt  the  lords  cannot  hold  coorts  baron  or  courts  leet,  Rex  v* 
€taverton,  Yelv.  190.    Cro.  Jac  359. 

(p)3RoU.Ab.l31,F.pLl. 

(q)  3  Roll.  Ab.  133,  pi.  3.  Vines  v.  Dorham,  6  Co.  67,  b.  dt.  Cbetwode  v.  Crew,  Wif. 
le^  619.  Glover  v.  Lane,  3T.  R.  447.  But  though  a  manor  in  legal  strictness  be  eilioct,. 
specially  aa  to  the  holding  coorts,  yet  it  msy  paas  aa  a  reputed  manor  in  cooveyaiices 
Vines  v.  Durban,  6  Co.  67,  cit  3  Roll.  Ab.  45.  E.  713.  pi.  7.  Rex  v.  SUverton,  Tefv.  191 ; 
see  Norris  v.  Le  Neve,  3  Atk.  81 ;  and  gamekeepers  were  nsnally  appointed  bv  the  k>rdt  of 
aoch  repoted  manors,  ]  Chilt  Game  Laws,  35,  36,  and  see  Soane  v.  Ireland,  10  East,  361 ; 
though  it  has  been  with  great  reason  doubted  ,whether  this  is  such  a  prescriptive  right  as 
studies  on  a  reputed  manor,  3  Bj^th.  Free  385.  llio  kte  game  act,  at  1  d&  3  Will  IV.  c 
33,  §  13,  which  contains  the  words  reputed  manors,  sets  the  question  at  rest 

(r)  SoeCo.Ln.58  a.  Winter  v.  Loveday,  5  Mod.  383.  ButthecasesofRezv.Staverton, 
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Tiiore  18  no  teimnt  in  the  law,  says  Sir  Edward  Coke,  that  holdeth 
by  copy,  but  only  this  kind  of  customary  tenant ;  for  no  man  holdeth 
by  copy  of  a  charter,  or  by  copy  of  a  fine,  or  such  like ;  but  this  ten- 
ant holdeth  by  copy  of  court  roll.(5)  Such  transcript  substantiates 
and  proves  the  tenant's  title.  And  it  is  necessary  that  the  copyhold 
tooement  should  have  been  demisable,  though  not  actually  demised, 
from  immemorial  antiquity.  Thus  a  copyhold  tenement,  escheated  to 
the  lord,  and  kept  in  his  hands  many  years,  may  be  again,  as  such, 
granted  out  by  him.  But  copyholds  cannot  be^in  at  this  day.(^}  Land, 
^hich  never  had  that  quality,  cannot  now  be  invested  r  ^^^  - 
whh  it,  either  by  act  of  the  parties,  or  operation  of  law.(tt)  L       '^^     J 

A  copyholder  by  descent  has  a  complete  title,  before  admittance, 
except  against  the  lord.(v)  Therefore  he  may  maintain  an  action  of 
trespass  as  well  as  of  ejectment(u7)  But  it  has  been  adjudged,  that  a 
surrenderee  of  a  copyhold  cannot,  before  an  admittance,  sue  in  tres- 
pastor)  though  he  may  have  an  ejectment,  at  least  against  the  surren- 
d©ror-(y) 

Bv  recent  authorities  it  appears,  that  on  a  proper  case  laid  before 
the  king's  Bench,  that  court  will  ffrant  a  mandamus  to  admit  a  person 
entitled  to  a  copyhold,(z)  though  the  doctrine  formerly  prevailed,  that 
in  foch  case,  no  relief  was  to  be  had  but  in  a  court  of  equity.(a) 

The  law  respecting  copyholders  may  be  farther  considered,  and  ' 
perhaps  not  unusefully,  by  dividing  it  into  two  parts;  namely,  into 
soeh  rules  as  are  available  without  any  special  custom  to  be  urged  in 
thehr  sapport  (being,  for  the  most  part,  common  to  them  and  to  free- 
hoMers  alike;)  and  secondly,  such. as  may  be  maintained  by  custom, 
properly  evidenced,  but  which  absolutely  need  that  support, 

I.  First,  then,  when  the  will  of  the  lord  became  nominal,  and  a 
copvbolder  might  have  an  estate  in  fee,  descendible  to  his  heirs,  it  was 
hoMenv  that  the  course  of  such  descent  should  be  governed  by  the  gene- 
ral rules  of  the  common  law.(6)  Some  deviation  from  these  rules  is 
^allowable,  if  the  custom  be  strictly  proved.  But  a  cus*  ^  ^^^  ^ 
toon,  that  where  th^re  was  no  son  or  daughter,  the  lands  ^  ^  i 
should  descend  to  the  eldest  sister,  was  holden  not  to  entitle,  by  implies- 

Yehr .  1 91.    Cbetwode  v.  Cr«w,  Witlet,  519.    Glover  ▼.  Laoe,  8  T.  R.  447,  ire  ezpreM,  that 
there  most  bo  two  freehold  tenants  to  tapport  •  manor. 

4«)  Ca  Lo.  57,  b.  58,  a. 

(I)  Rerell  t.  Jodiell,  '2  T.  R.  434,  onlese  hj  act  of  parliament  ib.  425. 

<«)  flea  Dee  d.  Werry  ▼.  Miller,  1  T.  R.  393.  Refetl*?.  JodrelUd  T.  R.  4t5.  495.  Tbim. 
fey  ▼«  Gibnn,  3  T.  R.  70.5.  Doe  d.  Lowei  ▼.  DaTidaon,  3  Mao.  &,  Sel.  175. 183.  If  a  per. 
•on,  poweaeed  of  a  copyhold  eetate,  becomee  kin^,  the  copjbold  tenore  is  sospended  during 
hia  ilt^  but  revives  in  the  hands  of  the  neit  possessor,  bein^  a  sobject.  Field  t.  Boothbjr,  3 
Bid.  83.    Bae.  Ab.  Prerogative  B.  1,  vol.  iv.  551,  oct  ed. 

(«)  Rex  V.  Reonett,  3  T.  I^  198.    Rex  v.  Brewers*  Company,  3  Birfi.  Sl  Cresi.  173. 

(to)  Clarlte  v.  Penoyftther,  4  Co.  33  U    Simeon  v.  Gillion,  Nov,  173. 

ix)  Berry  V.  Greene,  Cro.  Eliz.  349. 

(y)  Hold&st  V.  CUpham,  1  T.  R.  600.    Doe  d.  Bennington  v.  Hall,  16  East,  30a 

(a)  Rex  V.  Midliorst,  I  Wils.  383.    Rax  v.  Rennett,  3  T.  R.  197.    Rex  v.  Hendon,  3  T. 
R.  484.    Rex  v.  Willes,  3  Barn.  &  Aid.  510.    Rex  v.  Browers*  Company,  3  Barn.  A,  Cress. ' 
172. 

(«>  Lunafbrd  v.  Popham,  Tbth.  64.  Newby  v.  Chamberlnin,  Gravener  v.  Rake,  Toth.  €5. 
Ford  V.  HosKlns,  Cro.  Jac  368, 3  Bals.  336.  1  Roll.  R.  135.  195.  1  Roll.  Ab.  108.  Frano. 
Max.  VL  p.  34. 

(p)  BrownVcase,  4  Co.  23  a. 
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tio^rw  the  eldest. niace«(<i)    For,  if  t^e  cvatom  ia  flot  iull]r.explieit»  the 
common  law  must  regulate  ibe  coMr«e  of  de«cent.(£/)    .  - 

On  tlie  tame  groupd  of  permanent  tiilcr  he  tnay  maiotaio  an  aotion 
of  tiespasa,  eveo  agaiasv  his  lord,  if  he  be ,  wrongfully,  or  con- 
trary to  (he  Gustoin,  disturbed  in  or  removed  from,  faia  .poasea- 
.8100^(0)  So  also  it  is  apery  day's  eicperienae  to  try  the  rig^t  of  copy* 
hold  estates  in  action^  of  ejeetmentt  though  legal  argueaents-  and 
authorities  have  been  urged  against  the  praciioe.  Aootheu  ^raeiml 
property  of  copyholds  is  thus  laid  down  bv3ir  EidwardCk>keithat  if  there 
be.no  custom  to  the  contrary,  ^aste*  either  permissive  or  voluatary^of 
a  copyholder,  is  a  forfeiture  of  his  copy hold*(/)  lo  these  oaaeit 
though  they  might  be  varied  by  special  circumstances,  if  the  wsmo 
was  voluntary,. a  court  of  equity  wouldtiin  general,  refuse  to  exteod 
its  relief  by  reinstating  the  copyhelder  in  his  laods<(g')  Aa.to  the 
most  common  species  of  waste,  the  felling  of  limher  trees,  a  cojjy- 
l\o]der  in  fee  may  ^oUtle  himself  to  them  by  alleging  aad  proving,  a 
prescription  for  that  purpose  :(A)  but  a  copyholder  for  lives,  withoMia 
Com^ulsury  power  of  e^orcing  e  renewaK  cannot  set  (ip>sach  a  ctis* 
r  *80  1  *^^"^ ' ^^^  *'^  would  be  void  in  law  ;(•)  oiherw*Be.  perhaps^ 
»-  J  if  he  4nay  nominate  bis  successor.(/)    Where  the  custum 

.is  silent,  and  the  copyhold  is  of  inheritance,  neiilier  the  locdt  norau^ 
copyholder,  can  fell  timber,  tmt  by  mutual  agreeinenU^)  ^ 

if  a  copyhpld^r,  at tem|^t4o. alien  by  deed  it  is  a^forfeiiure;^/)  .  Bat 
by  thi^  general  custom  of  the  realm  be  may  alien  by  aorrender  ia 
court  or  tp^beiord  hin>se)f  out  of  c04irti(m)  and,  according  to  tbeisaiaa 
authorities,  to  the  steward  out  of  court  and  out  of  themaaor^aDd^wtth^ 
o'lit  any  special  custom  alleged.(n) 

^  ^  Ii  seems  aliio  universally  true,  that  for  eyerj  admittance  of\a  nesr 
^ienapt  a,  fiife  is  due. ^> the  lord. (a)     Fines  are  either. uocMei^aio, or 

(0  Dciin  d.  God\pin  v.  Spray, I  T.  ll.  466 ;  nee  Doe d.  Fortcr  v.Siwon,  12  EmV 69. . 
'(d)  Ratio  firolifksa,  cdnsOetudo  sterilU  esto,  nee  gcneret  caaus,  fiac  Augm.  Scient  lib. 
Vll  t.  e.  ili  *pb.  1 1  ^  4ii^M^  DaziMr  ▼.  t)owd(»wel!,  3  Keb.  499. 

(e)  Ymr  Ixwk  ei-fidw .  IV, m b,  cited  Litl.  a  9Tl  Co.  Liw  61  a.  4  C0.SQ  aj   ' 

(/)  Co.  Ln.  i53  4.  As  to  perimsaive  waato,  aee  Caa^iourt  v.  Weekovl  BaBi^  I8&1  i 
piiiilw.  799.  1  Frecm.  51t).  Hardy  ▼.  IteeVes,  4  Ves.  480.  As  to  forfeiluroa  and  aeiauroa 
abaotote  and  quoot^ue,  aee  Doe  d.  Tarr^Dl  v.  Hellicr,  3  T<  R-  163. 

(f)  CbJiKHtgibrtf,  a'V«rii.664.  Peachy  ?.  Soineribt,' Px.  €h.  5ea  1  Sir.  447.  Ai 
imqe  may  be  directed  to  ascertain  quoanimo  the  WBpte  wof  ooounitted.  Vfotttgiet  Bp.,  ▼• 
I'homaa,  1  Ch.  C  95 ;  aee  Doe  d.  Foley  v.  Wilson,  1 1  P^st,  56.  Iftbe  wdiste  be  not  wifH 
and  compensation  cnn  b^  niad»,^eom%8  of  eqaity  haVe  iisiia)fy  reltcTed  against  Ibe  fbrfettare, 
WttrcHter  ^;t.TboHri«fl,  ICb.  C^eS.  9  Freem.  137.  Hack  v.  Leonard,  9  Mod. 90. 
NorthooU  V.  Duke,  Amb.  513, 514.  Bandera  v.  Pope,  1%  Ves.  390 ;  but  the  do<nrine  is  very 
reladamly  MMiidud.  Hilhv.  Bvclay,  16  Vea.  409.  16  Ves.  56.  Revnolda  V.  Pitt,  19  Vvs. 
14K  Wheite  the  lord*a  I'emedy'by  forfeitord  ia  madequcte,  equity  wiU  grant  injunotlon  aod 
«eeo«nt    Ricbarda  v.  Ndble^  3  Mer.  673. 

(A)  Anon.  Noy.d.  Gitb.  Ten.  937. 

(t)  Mardiner  v.  Elliot,  2  T.  R.  746.  But  he  may  Justify,  that  they  wore  takcti  for  repairs. 
Aahmead  v.  Ranger,  1  Ld.  Raym.  551      1  Salk.  638.     Doe.  d.  Foley  v.  Wilson,  11  East,  56. 

(j)  Anon.  Noy,  S.  Mardiner  ▼.  Elliot,  9  T.  R.  746.  The  intervention  of  mesne  remain- 
69m  ik>es  not  prevent  the  k)rd*8  entry  for  waste.    Doe  d.  Folkea  v.  Clement,  2  Mao.  A  Sel. 

aHL 

(k)  Kent  ▼.  Walters,  12  Mod.  317.  Anon.  6  Vin.  Ab.  122,  pi.  13.  Whitechurch  ▼.  Hd- 
wmihy,  19  Ves.  214  4  Mau.  6l  Sel.  340 ;  and^see  Grey  v.  Northumberland,  17  Ves.  'SiSi. 

{I)  Lht  K  74.  CAh  Ln.59  a.  *   (m)  Co.  Ln.  59  a. 

(n)  Dudfield  v.  Andrews,  1  Salk.  1S4.    Tukely  v.  Hawkins,  I  Ld.  Raym.  76. 

(0)  Co.  Ln.  59  b  Bath  E.  v.  Abney,  1  Burr.  S06.  It  was  objected  in  Grant  v,  Aslle,  9 
Doug.  728, 729,  that  without  a  ppecial  custom,  no  6ne  is  payable ;  but  the  court  overniled 
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mdooad  by  castom  to  a  C6rtakity.(  p)  But  though  they  are  uncertain, 
and  arbitrable^  as  it  is  called,  yet  they  ought  to  be  reasonable«  of 
which  the  judges  have  from  time  to  time  determiDed.(7)  It  has  been 
settled  for  above  a  century,  that  two  years'  improved  value  where  it 
is  arbitrable,  is  a  reasonable  fine :  and  in  this  computation,  a  deduc- 
tion must  be  made  for  quit-rents,  but  not  for  land-tax  :(r)  and  thus  the 
matter  rests.  It  seems,  one  gross  fine  ought  not  to  be  assessed  for 
several  distinct  copyhold  tenements.(s)  *Where  copy-  r  ^01  1 
holds  are  only  for  life  (says  Chief  Baron  Gilbert,)  and  fall  *-  ^ 

into  the  lord's  hands,  the  interest  passes  from  him,  and  so  arbitrio 
domini  res  sBstimari  solet.  But  in  such  case  it  is  perfectly  discretion* 
aryt  whether  he  will  grant  them  out  anew  as  copyholds,  or  lease  them 
out  as  bis  other  freeholds,  uncontrolled  by  the  custom  of  the  manor, 
or  retain  them  in  his  own  occupation.(/) 

IL  A  second  set  of  rules,  relating  to  copyholds,  are  such  as  may 
be  valid,  being  supported  by  special  customf  which  is  the  life-of  this 
tenure.  For,  as  Sir  Edward  Coke  observes,  what  a  copyholder  may 
or  ought  to  do,  or  not  do,  the  custom  of  the  manor  must  direct.(u)  It 
is  a  very  seneral  quality  of  copyholds,  to  be  alienable  only  by  surren- 
der,  and  mat  if  they  are  devised,  it  must  be  by  a  surrender  to  the  use 
of  the  devisor's  last  will.  Yet  it  has  even  been  alleged,  that  by  special 
custom  a  devise  of  a  copyhold  may  take  cflfect  without  surrender.(v) 
However  a  custoni,  if  there  be  any  such,  that  copyholds  should  not 
be  surrendered  to  the  use  of  a  will,  or  that  being  actually  so  surren- 
dered, they  should  not  pass  thereby,  is  a  void  custom,  and  does  not 
defeat  the  consequent  devise.(ti7) 

By  custom,  co-operating  with  the  statute  de  donUf  mentioned  in  the 
last  lecture,  copyholds  may  be  entailed.(x)  But  where  they  may 
be  entailed,  the  entail  may  also  be  barred :  and  if  no  custom  directs 
the  manner  of  barring  it,  it  may  be  done  by  a  surrender  :(y)  for 
otherwise  it  would  amount  to  a  perpetuitv,  that  is,  a  perpetually 
unalienable  estate :  which  is  abhorred  and  rejected  by  the  policy 
of  the  law.  If  lands  have  been  granted  to  several  persons  and  the 
heirs   of  their  bodies,  this   is  not  a  suflicient  evidence  of  their 

tbii  withoQt  betriog  Um  other  lide.    Bat  Uiere  tre  ezcepUoni,  Doe  d.  Tarrmt  ▼.  Ilellier,  3 
T.  R.  164. 169. 

(p)  Ca  Ln.  59  b.    I  Wetk.  Cofk  305. 

(f)  Willowes*!  cite,  13  Co.  9, 3.    Denny  t.  Lemmtn,  Hob.  135. 

(r)  Grant  r.  Astle,  3  Doug,  724.  727,  nn.  At  to  the  improved  Ttlue,  tee  Haltoo  t.  Hta- 
Mliadtr.i042.    lCa.&.Op.]74. 

(•)  Grant  «r.  Astle,  2  Dooff.  727.  730,  n.  This  caae  appeara  perfectly  reconcilable  with 
that  of  Whitfield  t.  Hont,  3  Doug.  727,  n.,  where  the  finea  for  aereral  copyhold  tenemecite 
were  joined  in  the  aame  general  count  in  the  deolaratinn ;  it  doea  not  LUow  that  they  wero 
not  aeparately  aasoaaed.    And  aee  1  Watk.  Cop.  3G6,  367,  ed.  Coy. 

(0  Gilb.  Ten.  239. 

(tt)  Co.  Ln.  63  a.     8ee  Ratcliffy.  Chaplin,  4  Leon.  242. 

(e)  Rex  ?.  Eaton,  Litt.  R.  26.    See  at  55  Geo.  III.  c  192. 

(10)  Pike  ?.  White,  3  Bro.  C.  C.  228 ;  but  see  Lord  RedeadaleVnote,  ib.  ed.  Belt  Wartfall 
▼.  Wardell,  3  Bro.  C.  C.  116.  Church  t.  Mundy,  15  Ves.  403,  404 ;  and  see  1  Evans  Sut 
450. 

(z)  Litt  a.  73.    Co.  Ln.  60  a.  b.    Roe  d.  Crow  ▼.  B^ldwere,  5  T.  R.  111. 

(y)  Otway  ▼.  Hudson,  2  Vem.  585.    White  t.  Thornbnrgh,  2  Vern.  704.    Mattin  ^ 
Weston  ▼.  Mowlin,  2  Burr.  979, 980. 
r^oviiJiBEJi,  1842.— Z 
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r  •82  1  ''®*'?2  grantable  in  tail  ♦without  the  addition  of  farther 
■•  J  proof,  either  positive,  as  that  a  remainder  over  had  been 

limited,  or  that  the  issue  in  tati  had  avoided  the  alienation  of  his  ances- 
tor,(t)  or  (presumptively,)  that  the  lands  had  been  so  fong  enjoyed  in 
a  course  or  descent  according  to  the  entail,  asloexckide  the  idea  of  a 
iee  simple  conditional,  such  as  was  common  tn  freehold  lands  before 
the  statute  de  dot^is.(rt)  But  if  the  tenements  have  been  usaaily  grant- 
able  in  fee,  this  custom  will  warrant  a  grant  in  tail,  or  for  life,  though 
there  has  been  no..instance  of  the  like  before,  for  omne  majos  cotitinet 
in  se  minus. (6)  By  the  general  law  of  copyholds  a  wife  shall  not  be 
endowed,  nor  shall  a  husband  be  tenant  by  the  'curtesy  of  such' 
hinds.(c)  Yet  by  special  custom  a  wife  may  be  entitled  to  her  cus- 
tomary estate,  called  her  free-bench,  in  her  husband's  copyhoW  land5»' 
and  that  to  a  larger  amount  than  is  directed  by  the  general  common* 
Iaw.(d)  But  where  the  custom  was,  that  the  widows  of  copyholders,^ 
dying  seised,  should  be  endowed,  and  the  deceased  oopyhoider,  bjr 
license  of  the  lord,  hjid  made  a  mortgage  term  of  ninety-nine  years,  it 
was  holden,  the  claim  *of  dower  should  be  postponed  to  that  of  the? 
mortgagee.(6)  For  the  concurrence  of  the  lord  reduced  the  estate 
completely  under  the  power  of  the  husband.  Dower,  indeed,  at  ceoi- 
mon  law,  extends  to  all  such  freehold  lands  of  inheritance,  as  the  hus-^ 
band  is  seised  of  at  any  time  during  the  coverture.  But  free-bench  iuf 
copyholds  usually  depends  on  the  husband's  dying  seised.  And  even 
an  unexecuted  agreement  by  him  to  sell  (where  of  course  there  wai 
a  dying  seised)  has,  in  chancery,  been  carried  into  specific  perform^ 
r  »88  1  ^^^^*  ^  ^^^'  exclusion  •of  the  widows  c\nm\f)  Se 
^  -'  special  custom  may  entitle  a  husband  to  be  tenant  by  the 

the  curtesy.(g)  And  such  customs  are  not  to  be  consfrued  according 
to  the  rimd  and  scrupulous  strictness  of  former  times,  but  rather  se  ai 
to  introduce  uniformity  in  the  rules  of  property ;  for  these  usages  are 
not  in  derogation  of  the  general  law.(A)  However  it  may  often  hap^ 
pen,  that  a  wife  will  not  be  endowed  in  her  husband*s  copyhold  iands^ 
when  she  might  have  claimed  dower,  if  they  had  been  freehold,  accord* 
ing  to  the  course  of  the  common  hiw.(t) 

The  doctrine  of  tenures  having  been  thus  shortly  displayed,  I  shall 
now' proceed  to  some  observations  oh  the  nature  of  custom  and  pre-^ 
scription,  with  which  the  subject  I  have  been  discoursing  of,  is  very 
closely  connected. 

The  distinction  taken  between  customs  and  prescriptions  is  tbisy 

(ir)  Co.  Ln.  60  Ih  (a)  Moore  v.  Moofe,  9  Vet.  601. 

{b)  Co.  Ln.  52  b. '  Stanton  v.  Bainei,  Cro.  El.  373.    Kempe  and  C«1er*g  case,  1  Laoob 
56.    Bullock  ▼.  Dibley,  4  Co.  iS3  i.    Snnrtle  ▼.  PenhaUow,  6  Mod.  i7.  ^ 

(e)  Revet* •  ease,  4  Co.  33  a.    Paulter  v.  Cornbill.  Cto,  £L  361*    fW^  t.  Aatwike,  I 
And.  193.    Ma  271. 

(d)  BeMon  ▼.  Scot,  3  Ler.  385.    13  Mod.  49 ;  eren  where  tiie  bwUnd  wta  ooJy  nfised 
for  life.    ChantreU  ?.  Randall^  1  Le?.  80.  ■  - 

{e)  Solisbury  d.  Cooke  ▼.  Hurd,  Cowp.  481.    See  Holder  ▼.  Farley,  Mflw^^    Cro.  JmL 
36.    lFreem.51&   Pogworib  ▼.  Radtbrd,  W.  Jon.  463.    IFreom.  16« 

(/)  HintoQ  t.  HintoD,  3  Vea.  631. 638.   Amb.  277.    Brown  ▼.  Raiudle,  3  Voa.  256. 
'    (g)  Ewer  V.  Aatwrke,  1  And.  193.    Savaj^'a  caae,  3  Leon.  109.  208,  eit   1  P.  W.  69  ett 

(A)  Clements  «r.  Scudamoie,  1  P.  W.  69.    See  Baapoul  r.  Long,  Cruw  £1.  879.    Doe  d. 
Milner  ▼.  Brigbtwen,  10  East,  583. 

(0  Walker  ?  Walker,  1  Vea.  55.    Godwin  y.  Winsmore,  S  Atk.  536.    Rex  v.  Lopen,  3 
T.  R.  580. 
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that  the  former  mmi  be  confined  to  the  boundaries  of  some  place,  the 
letter  are  refierred  to  one  or  more  person$*(j)  Thusa  ri^ht,  sabstan- 
tinted  by  usage*  and  olaimed  as  subsisting  within  the  local  limits  of  a 
fwrifllv  boroogb,  or  manor,  is  a  custom.  But  if  a  man  alleges  that  he 
and  his  ancestors^  or  hn  and  rthose  whose  estate  he  hath,(A)  or  if  cor- 
poralions,  sole  or  aggregate^  claim  that  they  and  their  predecessors 
nave  been  used  to  enjoy,  refteiycfor  exercise  the  particular  rights  and 
imtniinities  insisted  upon,  these  are  personal,  and  styled  prescriptions* 
Thos  also  persons  in  certain'  stations  may  estabfish  a  title  ui  the 
same  manor;  as  where  a  chief  justice  prescribes  that  he  and  all  chief 
JQsttees  of^that  court  have  been  used  to  grant  and  dispose  |-  ^^ .  ^ 
of  particular  offices,  or  a  8erjeant-at*law  prescribes  to  bo  I-  -■ 

sued  as  defendant  by  oriffinai  writ,  and  not  by  bill.(/) 
i  The  thinffs  ctaimed  byiGustom  or^  prescription  must  be,  legally 
speaking,  olan  incorporeal- natere»  as  a  right  of  way,  a  right  of  com* 
m^n^  or  the  like ;  for  a  title  to  iands  cannot  be  so  acauired.(m) 
'  It  is  mentioned  by  Sir  Edward  Coke,  that  such  tnings  cannot  be 
prescribed  for,  the  title  to  which  is  incomplete  without  matter  of  rec^ 
ord^as  B  deaiand  (that  is,  some  chattel  which  has  been  the  moving 
eauBe  of  a  fierson's  death,)(fi)  wbtch^  it  is  jaid,  cannot  be  seised  (for 
tke<iise  of  the  brd  of  the  manor,  who  claims  it,Xtill  a  finding  by  a 
jorj^  c(  the  matter  of  facu(o)  This  doctrinet  however,  is  disputed ; 
and  it  seems  mora  rsasooable,  ttiat  tiie  right  to  deodands  may  as  well 
be  prsseribed  fi>r  as  any  other  right,  that  is  founded  on  a  gprani  sup- 
posed to  be  lost,  though  the  mode  of  completing  the  lord's  title  to  the 
tMng  forfeited  must  te  ascertained  by  a  jury.(p) 
i .  In  the  spiritual  eoort»  the  space  of  fifty  years  it  is  said,  makes  a  pre*< 
8cription.(7)  But  in  courts  of  commoa  law^  oustoms  and  pren 
Mripliims^  in  order  to  be  valid,  must  have  subsisted  from  time  imme- 
mariaU  uninterruptedly  in  point  of  rieht,  thoi^h  not  of  actual  use  or 
•ajoyment  For  if  thejMMSsiton  has  been  interrupted  for  ten  or  twenty 
rears;  that  will  not  destroy  the  pr68criptidn.(r)  Positive  proof  of  the 
interraption  of  the  ri^ht  within  the  time  of  memory,  legally  speaking 
(that  ♦is  since  the  beginning  of  the  reign  of  Richard  the  r  ^-  -. 
First,)  wilt  destroy  them^)  Thediflerence  between  inter-  ^  J 

ij)  Gd.  tiS.  1 1 3  b.  Foicton  ?.  Craoherode,  4  Co.  39  a.  Degge*t  Tythei,  port  ii.  ch. 
drimsU^d  ▼.  Marbwe,  4  T.  R.  717.  Clarkton  ▼.  Woodhouse,  5  T.  R.  414  n. 
'  (k)  Tbif  is  called  a  preicri|itlon  in  a  que  estate,  and  is  essentially  local,  thoii|^h  referribia 
to  persons. .  A  •opyholder  cannot  so  prescribe,  becaose  the  freehold  b  in  the  lord.  Co. 
dopw  p.  77.    Doe  ?.  Pott,  3  Dong,  713,  argf.  I  Sao.  349,  n.  11.    Sup.  25,  note  b. 

(f)  Kitchin,  p.  208  ed.  1651,  t.  Custom,  Co.  Cop.  §  33,  pp.  77,  78. 

(m)  S  Crn.  Di^.  469.  tit,  XXXI  ch.  i.  i  10. 
.  (n)  Forlej's  case,  5  Co.  Ill  a.    Termes  de  la  Ley,  Deodanid.    Lord  of  the  Manor  of 
Hampsteiul*s  case,  !  Salk.  320.    Fost  a  L.  266, 267. 

(0)  Co.  Ln.  114  a.    Foxley*s  case,  5  Co.  1 10  a.    Fost  C.  L.  266.    1  HaL  P.  C,  419. 
*  ( p)  This  dissent  firom  Sir  £dward  Coke,  in  a  very  material  point  is  foondod  on  a  roann*. 
script  opinion  transcribed  in  my  precedents  of  pleading  and  given  (as  I  always  ooderstood) 
by  Mr.  J.  Yates,  some  years  before  )iis  elevation  to  the  bench,  26lh  June,  1758.    (R.  Wood* 
dcsson.)  And  see  2  Ca.  &  Op.  455,  456. 

'  iq)  Drake  v,  Tayk>r,  I  Str.  BS,    Cheeseroan  ▼.  Hoby,  Willei,  6dL  .But  in  Saanderson  v. 
Ch^irptt,  I  P.  W.  663,  ^nd  Gibs.  Cod.  691,  it  is  said,  that  ibny  years*  usage  makes  a  pre- 
scnpUon,  and  see  Dom.  lib.  II.  tit  iii.  §  4.  ace. 
'  (r)  Co.  Ln.  114  b. 

(s)  Litt  ^  170.  Co.  Lb.  1 15  a.  **  The  commen^eement  of  a  compositiou**  (which  is  a  kind 
of  prescription^  **the  liiw  of  England,  by  a.  pretty  extrAordinanr  law,  and  whicfa«  I  believe, 
BO  other  coontry  doe^  makes  from  the  transportation  of  Rich.  L  to  the  Holy  Land.'*    Lord 
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ruption  of  the  right  and  interruption  of  the  posBessioo  will  (like  most 
points  of  law)  appear  clearer  from  example.  If,  then,  a  man  has  an 
inheritance  in  a  right  of  common  and  takes  a  lease  of  the  com- 
monable land  after  the  determination  of  the  lease,  he  may  renew  his 
claim  to  his  right  of  common.(0  But  if  he  takes  as  htuh  and  dura- 
ble an  estate  in  the  land  as  he  had  in  the  right  prescribed  for,  the 
right  itself  is  interrupted,  and  the  prescription  extinguished  and 
destroyed,(u) 

Customs  must  be  compulsory,  not  led  to  choice:  they  must  be  cer- 
tain, not  ambiguous  :{v)  and,  lastly,  they  must  be  rea8onable.(tD)  But 
it  is  not  always  necessary  that  the  cause  or  consideration  on  which 
they  were  founded,  should  be  developed  and  appear.(a:)  It  is  suffi- 
cient, if  they  are  not  positively  unreasonable ;  as  being  arbitrary  or 
oppressive,  or  local  us^es,  which,  without  a  prospect  to  general 
utility,  are  alleged  to  afllect  strangers  or  sojourners.(y)  It  has  been 
determined  to  te  a  void  custom,  that  a  married  woman^  seised  in  fee 
of  copyhold  lands,  may  dispose  of  her  estate  without  her  husband's 
r  ♦36  1  i^^*^**^?  ^^  ^^  conveyance.(it)  Which  1  ♦specifically  men- 
^  -I    tion  as  a  matter  not  unlikely  to  recur.     But  as  to  the 

unreasonableness  of  customs  (of  which  as  a  matter  of  law  the  court 
decides,)(a)  it  is  ha/dly  possible  to  lay  down  general  rules  ;(b)  nor  can 
it  be  expected,  that  judicial  precedents,  except  closely  in  point,  can 
have  a  controlling  influence  on  succeedhig  determinations. 

Other  maxims  are,  that  no  custom  or  prescription  cab  (in  the  pleads 
ings  on  record)  be  set  up  against  another  opposite  thereto  :(c)  that  a 
man  cannot  allege  a  custom  or  prescription  against  an  act  oi  pariia<* 
ment  :(d)  and  that  no  custom  or  prescription  can  authorise  what  the 
law  considers  as  a  nuisance.(e) 

It  would  formerly  have  vitiated  a:  custom,  if  it  interfered  with  the 

Hardwicke  in  Chaprotn  ▼.  Smith,  2  Ves.  511.  Iq  fact,  it  is  fVom  the  commenoement  of 
hifl  reiurn,  as  mentioned  in  the  text  G>.  Ln.  115  a.  This  anomaly  is  now  remedied  by 
statute  2  dt  3  Will  IV.  e.  71,  and  thirty  years*  enjoyment  in  commons  and  profits  it  prendre, 
4  i.,  twenty  years  in  rif^bts  of  way  and  othei  easements,  §  2,  gift  a  title  which  cannot  be 
defeated  by  showing  an  earlier  interruption. 

(0  Co.  Ln.  114  b.    2  Roll.  Ah.  271,  pi.  S. 

(«)  Co.  Ln.  1 14  b.    Crowder  y.  CMdfield,  1  Salk.  170.    Styant  ▼.  Staker,  S  Vem.  250. 

it)  See  Selby  ▼.  Robinson,  2  T.  R.  758.    Steel  v.  Honehton,  I  H.  BL  51. 

(w)  Wilkes  f.  Broadbent,  1  Wils.  63.    2  Str.  1225.    \Vilsen  v.  WUIes,  7  East,  121. 

(x)  In  the  case  of  preecriptions  this  is  neorssary,  Kitch.  204.  Colton  ▼.  Smith,  Cowp» 
47.  Rickards  ▼.  Bennett,  1  Bam.  Sl  Cress.  223 ;  but  it  is  otherwise  with  easterns,  Hix  ▼• 
Gardiner,  2  Buls.  196.    Hill  t.  Hanks,  2  Bols.  206. 

(y)  Sherborne  T.  Bootook,  Fiturib.  51 ;  bat  see  Woolly  t.  Idle,  4  Barr.  1951.  York  Corp., 
▼.  Welbank,  4  Barn.  &.  Aid.  438. 

(x)  Stevens  d.  Wise  v.  Tyrrell,  2  Wils.  I,  which  esse  does  not  seem  to  be  shaken  by 
that  oFCompton  t.  Collinson,  1  H/  BL  334 ;  in  which  the  covenant  of  the  hosband  to  join 
was  construed  as  an  assent ;  and  see  Marshall  ▼.  Ratton,  8  T.  R.  554«  Lewis  t.  Lee,  3 
Barn.  &,  Cress.  291.    Seaman  ▼.  Maw,  3  Bing.  378. 

(a)  Co.  Ln.  56  b.  Hale,  C.  L.  p.  25.  The  existence  of  a  custom  must  be  tried  by  a  jary, 
lBl.Com.76.    Edwards  v.Fidell,  3  Mad.  237. 

(6)  See  some  qualifications  collected,  Case  of  Tanistry,  Dav.  32,  33.  Walk.  Cop.  wl-  '»< 
as,  56;  and  see  as  examples,  Wilson  v.  WiUes,  7  East,  121.  Rex  y.Riffge,  2  Barn.  &  Aid. 
550 ;  and  observe,  that  it  is  no  objection  to  a  costom  that  it  contradicts  the  common  law, 
Horton  v.  Beckman,  6  T.  R.  764. 

(e)  Bland  v.  Moselv,  9  Co.  5A  b,  cit.;  but  issue  must  be  taken  on  the  custom  first  allf^ircd 
in  the  pleadings,  Hickman  v.  Thome,  2  Mod.  104  Rut  if  the  customs  are  not  inconsistent, 
one  may  be  pleaded  against  the  other.    Kinchin  v.  Kniflrht,  1  W.  Black.  49. 

(d)  Ca  Ln.  115  a.  See  Waddy  v.  Newton,  8  Mod.  275.  Noble  v.  DorelJ,  3  T.  R.  371. 
Fortman  v.  Mill,  2  Russ.  57a 

(0  Aldred*s  case,  9  Co.  57  h,    2  RoH.  R.  141.    2  Roll.  Ab.  265,  E.  L 
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Ung^i  prort>gaUv6.(/)  But.thisobJQQlkmiBen^At.kireBQl.  FortlM 
ground  of  it  waa  tbe  maxiai»  '^  ouIIiub  tempui  occ^mi^  reg]»"  and  that^ 
aB  hath  heretofore  been  mf  otioned,  is  abrogated  rfagr  a  modem  atttH 
tiitB.j(^)  BttI  in  order  to  establish  a  litle  bv  prescriplioa»  in  a  subfed 
oitb^  r^Im»  it  is  still  oeoossarj  to  prove*  that  the  contested  right  was 
QQ^>y^  by  those»  under  whom  the  title  is  derived,  within  the  last  sixtjr 
years^A) 

I  have  here  pointed  out  the  more  general  regulations,  thai  govern 
the  tiilf  of  preseriptioo,  as  admiaed  by  our  law.  The  principle  lof  this 
oUkn^as  Qalcutated  to  quiet  ^possessions  and  to  cheek  ^  ^^j  •« 
Uliga^jotii,  is  obvioNs*    **  It  haa  not  escaped  you  (says  Iso*   ^  * 

crates)(t)  that  possessions,  public  and  private^  when  a  long  period  haa 
iauredv  ^are  by  all  men  holdea  aad  adjudged  £zed  property  and  patri* 
monial  inheritance. 

Havit^g  thus  hitherto  treated  of  estates  in  lands  in  respect  to  tto 

nntity  of  interest  therein,  and  the  tenuraa  by  wbioh  they  areholdeai 
1^  postpoae  further  disquisitions  relatii^  thereto,  till  after  I  iiav» 
given  -sqme  account  of  cartaia  kinds  of  incorporeal  hereditaments^ 
which  will  be. the  subject  of  \hh  two  next  lectures. 

(/)2Rol].Ab.264,C.    See  Anon,  J«ok.  83.   CeaBofTtnietrr,I>ir*33  b. 
'  (g)  Bl9  Geo.  tn.  c.  16 ;  but  libertiet  and  franchiBet,  which  are  both  preaoriptive  righta, 
•re  ezoepted  in  Ihe  attttite. 

•  <^)  8t  3:2  Hen*  VIlLo. 9»  But  thk  ilataCe  doee  not  txmA  to ipreaeriptietia  in  a  que 
efUta»Cpm.  Dig.  Tempf,  a  13,  w  to  aAtioea  fm  a  apeoialtj,  Co.  Lq.  115  a.  GoQiiia  V. 
CSoodan,^yern.i235. 

(i)' A%X«  /utiif  ovi*  tztifo  CfjtdLf  xixudiF)  en  tac  xrnvut  xAt  toic  i^iAc  xAt  tac  «oiv«Ct  •' 
mr^tm^mt  tnun  XP^^ft  wupt^t  mu  it^rpttAf  iwttfru  tma  UfAi^wtn,  Archidamua, )  SK 
8eePufi;iv.  N, «  a.  lib.  IV.  o.  zil  4  11.    Vattel,  Hb.  U.  ck  li.  4^  141 149. 


LECTURE  XXL 
or  laooafoaBAL  HiacoiTAiiEirTS* 

la.  %  fprgier  lecture*  propectv  was  divMed  into  things  oorporealand 
incorporeal.  I  now  ree4ir  to  this  distinction,  for  the  sake  of  comment* 
\B^  00  sOQfie  species  of  the  latter  kind,  but  meaning  to  confine  my 
present  observations  to  such  incorporeal  property  as  is  not  altogether 
transient,  nor  necessarily  ceasing  with  the  present  owner,  but  capable, 
by  the  laws  of  England,  of  being  transmitted  in  a  course  of  hereditary 
descent. 

There  isno  occasion  of  deriving  the  distinction  of  property  into 
corporeal  and  incorporeal,  from  the  civilians:. nor  need  th^  have 
referred  it  to  the  stoic  schooI.(a)  It  is  obvious,  familiar,  and  neces- 
sary  in  the  laws  of  every  civilised  country.  But  the  Romans  adhered 
4o  the  division  with  more  metaphysical  exactness  *than  r  ^^^  -i 
oar  lawyers.    **  Incorporales  autem  sunt  (says  Justinian)  J-  •' 

quse  tangi  noh  possunt :  qualia  sunt  ea,  qusB  in  jure  consistunt,  sicut 
hffireditaib  usuafru^ns,  et  obligationes  quoquomodo  contractffi.(6)  With 

(a)  Heinecc.  Ant.Rom.  in. Imt  IL  iL  ^    Heinecc»  Elem.  Jar.  nb.  IL  t  il  §  340. 
(A;  laat  IL  ii.  3. 
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US,  on  the  other  hand,  a  trust  or  beneficial  estate  in  lands  is  ne^er 
ranked  among  incorporeal  hereditaments.  Therefore,  incorporeal 
hereditaments,  in  the  English  law,  may  be  defined  to  be  such  rights 
and  estates,  descending  or  capable  of  descending  in  fee  simple  or  fee 
tail,  of  which  the  essence  is  merely  ideal,  and  not  the  object  of  our 
outward  8ense8.(c)  They  generally  issue  out  of  something  corporeal, 
and  still  more  frequently  have  corporeal  fruits  and  profits.  Yet^ven 
this  cannot,  it  seems,  be  said  of  all  incorporeal  hereditaments ;  for 
instance,  not  of  all  dignities.  A  peerage,  indeed,  may  be  considered 
in  law  as  territorial  :(a)  but  there  are  dignities, of  the  hereditary  kind, 
not  local,  and  not  yielding  pecuniary  emolument,  but  consiBiing  in 
honour  and  preoedence.(e) 

Sir  William  Blackstone  declares,  that  inoorporeai  hereditaments  are 
principally  of  ten  sorts,  which  he  enumerates,  and  of  which  he  parti- 
cularly treat8.(/)  It  would  be  of  little  avail  to  repeat  definitions  in 
which  I  have  been  anticipated,  unless  for  the  sake  of  addingand  ren- 
dering more  intelligible  some  observations  ^ot  wholly  tsnimportant, 
where  such  opportunities  occur.  I  shall,  therefore,  take  the  lioerty  of 
recommending  to  mv  audience  to  refer  themselves  to  the  ehapterof 
the  Commentaries  above  alluded  to,  intending  to  employ  the  present 
discourse  chiefly  ^in  making  a  few  supplementary  remarks  6n  some  of 
the  species  of  incorporeal  hereditaments  therein  described^ 

But  I  shall  first  take  notice,  that  there  are  other  incorporeal  heredi- 
tangents,  besides  those  enumerated  and  treated  of  by  that  ansiyti^al 
author,  as  is  implied,  indeed,  in  his  manner  of  expression*  ThUis  if 
(  *30  1  ^"  estate  *be  granted  on  a  condition,  the  non-perfora^ance 
^  I   whereof  may  defeat  and  divest  the  interest  ol'^be  gmntee, 

this  condition  is  descendible  from  the  grantor  to  his  heirs,  and  is^an 
incorporeal  hereditament.(g)  Thus,  also,  the  several  shared  or  Inter- 
ests in  the  New  River  water  are  clearly  hereditaments*  in  whtch  a 
fee  simple  may  be  acquired :( A)  and,  I  apprehend,  they  are  to  be  lack- 
ed with  those  of  the  incorporeal  kind.(t)  For  they  do  not  seem  to 
give  an  absolute  and  exelusive  right  or  ownership  in  the  water*  or  in 
the  soil  covered  with  water,  to  any  proprietor  individually,  or  to  all 
the  proprietors  joimly*  but  only  a  real  or  freehold  interest  in  the  tents 
and  profits  resulting  ^om  a  proprietary  share  in  this  undet^taking,  as 
regulated  by  the  legislature.    These  estates,  indeed,  have  been  spoken 

(c)  Cru,  V\g.  lit  xxi.  §  3.    See  Hale'.  AnaljsK  ^  24. 

{d)  By  the  ezamplea  ^ivco»  Cru.  Dign.  cIl  ii.  ^  ITS.  99- 103,  it  wUl  tw  aeen  tliat  all  peer- 
age«  origfinally  Bavuured  of  the  realty. 

t«)Co.Ln.8a.    2lMaL9.  (/)  2Cwoin.ch*UL|K21. 

i£)  Seo  Winchester**  case,  3  Co.  2  b.    Vin.  Ab.  HeredUamenC 

(A)  Swaync  v.  Fawkeucr,  Show.  P.  C.  207.  fiuokeridflre  v.  luffcam,  2  Ves.  J.  663.  Howe 
V.  Chapraan,  4  Vca.  544. 

(i)  In  Townaend  v.  Aab,  3  Atk.  337,  Lord  Hardwickt  is  reported  to  have  termed  Mieii 
an  eaUte  a  corporeal  ioheriunoe,  adding  **  that  no  ooe  proprietor  ean  receife  the  profits 
himaeir,  but  the  company  or  their  officers  are  Uie  common  hand  to  receive  the  proStat  and 
there  is  no  other  way  to  come  at  it.*'  These  last  words,  which  wouM  seem  to  show  the 
liroprietor's  right  to  be  of  an  incorporeal  nalcire,  are  not  found  in  a  more  aosurate  repert  ef 
the  oase,  5  Cm.  Dig.  13c),  2d  ed  ;  but  Lord  Hardwicke  was  evidently  of  opinion,  that  a  ftoff* 
ment  might  be  made  of  such  sharest'and  that  they  are,  to  imq  Lord  Hale's  term,  manurable, 
Hale,  Anal.  §  24.  But  in  a  more  recent  case,  Fortmore  v.  Bonn,  1  Bam.  &>  Crass.  699, 
canal  aharea  are  deacribed  by  the  oourt  as  an  incorporeal  hereditament.  Whether  such 
shares  are  real  or  personal  eatatei  is  generally  determined  by  the  act  for  making  the  caafcl 
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of  as  SO  much  land  covered  with  water,(j)  and  k  was  said,  that  a  fin^ 
must  be  levied  in  all  the  counties  through  which  the  riverpasses,  in 
order  to  efibctuate  a  conveyance  of  such  property.(A)  ibe  latter 
position  may  be  true;  but  the  former  appears  to  be  a  mistake,  the 
undertakers  being  empowered  to  dig  their  trenches  in  the  soil  of 
others^/)  under  certain  cautionary  restrictiona. 

Easements,  as  a  general  term,  may  include  rights  *of    r     ^^^    n 
way  and  of  oommoni  and  divers  kinds  of  franchises.    ^  '^ 

There  are  also  various  other  easements :  as,  where  a  man  granted  a 
watercoiu'se  ihtoofrh  bis  closes^  and  contracted  for  himself  and  bis 
heir«  to  keep  it  in  repair,  this  right  and  this  covenant  seem  clearly 
incorporeal  hereditaments  ;(m)  and  the  rizht  can  hardly  be  compne^ 
hbiKted  in  thedefki^iMi»  or  usual  underslanmng  of  the  term  <*  ways-''^^) 

If  the  6fih^  article  noticed  by  Sir  William  Blackstone,  viz.  offices* 
itcqnfioed  to  offices' of  aiBolument,(o)  it  will  not  necessarily  inolude 
what  Sir  Mattliew  Hale  calls  ''foundership;"(p)  which  hereditaiy 
rtgbtof  visiting  eleeradlByAery  corporations,  be  there  observes,  shall  not 
escheat,  nor- be  forfeitedt  because  it  is  lied  to  the  bk>od.  Tliis  gives 
ofHHMHMeo  to  remarift^  that  incorporeal,  as  well  as  corporeal,  heredita- 
ineoi^  are  in  ^eneraU  at.  the  same  time,  tenements^  For  Sir  Edward 
Goke^^'de&Ditumof  lettBoaflDtSy  quoted  in  a  former  iecture,<f)  will*  be 
found  to  answer  to  okost  kinds  of  incorporeal  hereditaments,  except 
annuifies^  sotnei  dignities,  and  some  iranchises^  namely,  such  as  tolls 
and  b^conagat  which  last  is  a  duty  payable  in  consideration  of  set- 
ting up  ligbtA  for  the  benefit  of  navigatioo.(r)  But  foundership,  also, 
.  oriiie  descendible  visttatorial  power  in  the  founder  and  his  heirs  ovet 
^kemotiytmry  eorporationsr  is  clearly  not  a  tenement,  more  especially 
fts  not  bwiog  liable  to  eacbeat;(«)  for  thait^  as  we  shall  hereatcer  see, 
■  depends  on  4tia  law  >of  tenures. 

U«vre>  likewise,  it  nwy  be  proper  farther  to  premise,  that  the  great 
i«gi|ldistinetioo,which  anciently -pre  vailed^between  here-  |*  _.*  -. 
dilWKKUs  corporeal  and  incorporeal,  was,  that  Ibe  former    ^  -I 

were  aaid  to  lie  in  /loeiy,  the  latter  in  grani.{i)  For  lands  mi^t  for- 
merly jbe  conveyed,  without  deed,  by  the  ceremony  of  Kvery  ol  seiaiin ; 
whieli  «ct  was  to. five,  aa  it  were,  bodily  investiiore  of  the  estate^  and 
by  ita:  m^tofiety  to  coo^m  Md  secure  the  title  of  the  alienee.  Cor- 
poreal {Kiaseasions  wero  therefore  said  to  lie  ia  livery.    But  as  inoor- 

0)  TowoMiid  T.  Ash,  3  Vei.  182,  rit    3  Aik.  336. 

{k)  DrybuUer  ▼.  Bartholomew,  2  Pv  W.  1^8,  n.  TowoMnd  ▼.  A«h,  1  Ves.  422,  cit  9 
VfiB.  liitij,  cit  3  Atk.  3:^  Bui  ibui  iihmI  be  Uie  course  also  in  the  caae  of  a  right  of  oom- 
iiion  ill  gnma  over  a  large  moor,  extending  into  more  shires  than  one. 

(0  New  Rifer  Compaoy  ▼.  Orates,  3  Vern.  433.  Buekeridge  ▼.  Ingram,  3  Yes.  J.  663, 
in  which  ease  the  M.  k.  seeroe  to  think  thst  the  powers  of  Hm  oompanj  most  hare  been 
extended  bj  some  snbeeqtiont  act  See  HoUis  ▼.  6oId6nch,  1  Barn,  i  Cress.  305,  in  whioh 
the  proprietors  of  a  canal  were  held  not  entitled  to  maintain  trespass. 

(»)  Holmes  ?.  Bockley,  1  Eq.  Ab.  37,  pi  4.    See  Termei  die  le  Ley.  Easement 

(ft)  See  9  CkMRro.  35.  Alban  ▼.  Brownsall,  Yelv.  163.  1  Brownl.  216.  Clements  v. 
Lambert  1  Tau.  305.  (o)  3  C6mm.  36. 

(p)  Fiti.  N.  B.  143,  a  marg.  note.  Bat  in  his  Analysis,  §  24,  Hale  classes  this  right 
'With  adfowsoas,  to  whicb  it  seems  more  naturally  to  belong.    Cm.  Dig.  Offices. 

(q)  Co.  Ln.  6  a,  30  a.    Things  savouring  of  the  realty.    Sop.  p.  6. 

(rj  4  Inst  149.    M.  Boston  v.  Jackson,  Banb.  101. 

(s)  But  tboogh  in  strictness  not  said  to  escheat,  this  right  devolves  on  the  crown,  on  fiiil- 
ve  of  the  founder's  heirs.    Anon.  13  Mod.  333.    Rex  Vr Catherine  Hall,  4  T.  R.  243. 

CO  Co.  Lu.  1691.    Shop.  T.  338.    3  Sand.  Us.  tit  Grant    BatlPract  Ob8.p.3. 
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poreal  h6reditaaiefita«  which  are  expredied  to  lie  ia  grant,  oould  not 
be  thus  visibly  passed  from  hand  to  hand,  they  required  the  evidence 
of  a  written  ^rant  or  deed  ;  that  is  to  toy,  at  the  time  of  the  origioat 
grant,  and  ot  any  subsequent  positive  alienation  of  them,  in  soUdo* 
distinct  from  anv  landed  inheritance.  For  even  these  might,  and  oiay 
still  be  claimed  by  pre3cription,  which  supposes  such  original  deed  or 
charter,  from  length  of  time,  to  have  perished  or  been  lost,  fnd  there- 
fore  reasonably  admits  immeniorial  usage  to  supply  its  place*  How* 
ever,  the  effect  of  the  distinction  (though  it  requires  tiie  atteaticm  of 
lawyers)  is  at  present  no  more :  for,  by  the  statute  of  fraiida»  corpo* 
r0al  hereditaments  are,  in  this  respect,  put  on  the  «ame  footing  with 
iqcorppreal,  and  a  deed  ia  requisite  to  convey  in. lands  a  descendible 
estate,  or  indeed  any  greater  interest  than  for  the  term  of  three 
year8.(u)  >  ,* 

'  The  several  sorts  of  incorporeal  hereditaments,  on  which  I  prcuaoset 
ia  the  seqqd  of  this  discourse,  to  make  some  few  remarks,  in  additioQ 
to  what  is  said  by  Sir  William  Blackstone,are,*L  advowsoOvS.  reotSr 
9.  annuities,  4.  rights  of  commop,  5.  rights  of  fishery,  and  6.  rights  of 
way.  llie  sirf>ject  of  tithes  is  more  diffuse,  and  will  occupy  iha.aue^ 
Deeding  lecture.     . 

L  As  to  advowsona,  the  distinction  of  them,  into,  preseotative,  coU 
lative,  and  donative,  is  a  matter  that  has  beeo  touched  upon  already 
in  treating  of  the  several  kinds  of  ecclesiastical  benefices*  AdvowsMs 
are  likewise  either  appendant  to  some  maBor«  (as  all  or  most  of  thenci 
r  *42  1  ^^'^^^'^^''y  were)  or  they  are  (what  are  now  far  more 
^  J  common)  a  detach^^  inheritance,  and  are  said  lo  be  iu 

gross.  The  mpre  usual  ways,  bv  which  their  appeadancy  ceaaedt 
were  probably. either  a  granjt  pf  the  manor  with  an  exception  at  to 
the  advowson,(v)  or  a  grant  of  the  advowson»  taking  no  notice  of  th^  ^ 
manor,(ic)  or  by  preaonting  to  the  church,  and  claiming  the  right  ia 
the  instrument  of  pres^Matio^  generally,  not  aa  appendant  lo  a 
manor  ;(x)  by  which. laat  m^ean^  also  the  advowson  became  disapp^ 
d^Dt.  Advowaons  may  aiso,  by  various  ways,  be  appeodaDi  (ot-o^A 
jlurn,  and  in  gross/or  the  other  :{y)  whence  it  may  be  inferred,  tht(  a 
man  may  be  seised  of  the  moiety  of  aa  advowaoa;0^)  which  ia  adif* 
ierent  (mug  from  the  advowsoQ  of  a  moiety  of  a  cliurch»  where  there 
are  twopi^tronsj^.apd  t^p  pjaraons,  in  the  Aame  paroehial  Jioundaciea* . 

He  that  hath  (he  absolute  interest  in  an  aavowson  may  ffrant  iti 
like  any  other  inheritance,  in  fee,  or  for  life,  or  for  years,  or  the  next 
Avoidance,  or  the  two  or  three  next  avoidances  successively!  to  \b$ 
same,  or  different  persons.(a)  Sir  William  Bladkstone  takes  noticey 
tfaatadvowsons  can  only  be  conveyed  by  verbal  grant,  either  oral,  or 
writteo.(6)    But  advowaons^  merely  as  such,  being  a  species  of  inoor^ 

(ti)29Ch.II.c3,Ml,3. 

(p)  Fulmeraton  v.  Stewavd,  Dy.  103  b.  Co.  Ln.  122  a.  UejmAdaaa  r.  ^ak&t  1  I^ 
Itaym.  19a    See  Rex  ▼.  Bp.  Chetter,  3  Salk.  24,  point  5. 

(to)  Ptrm  T.  Stoner,  1  Roll.  Ab.  232,  pL  29.    Perk.  (104. 

{tyCoH  w,  Bp.  Coventry,  Hob.  l^  1  ftoU.  Ab.  232,  pL  6.  Rex  v.  Bp.  WorMter,  1  Mod 
281.    Gibs.  Cod.  757. 

Cy)  Anon. Dy. 259 a.    Co.Ln.122e.    1  Rail  Ab. 332, pL  1. 

(;r)  Ca  Ln.  17  b,  18  a« 

(a)  Co.  Ln.  249  a.    Elvia  t.  Ab^  York,  Hob.  321, 322. 

(6)  2  BL  Comm.  22. 
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poreal  hereditaments,  could  never,  in  any  a^e  of  the  Engh'sh  law, 
pass  by  oral  grant,  without  deed.{c)  Formerly,  indeed,  antecedently 
to  the  passing  of  the  statute  of  frauds,  an  advowson,  appendant  to  a 
manor,  might  have  passed,  as  parcel  thereof,  by  an  oral  feoffment  of 
such  manor,  consummated  by  livery  of  seisin,  without  the  intervention 
of  any  deed,(<f)  and  without  using  the  words  cum  pertinentiis.(6) 

*Lord  Hardwicke  was  of  opinion,  that  the  sale  of  an  r  ^  .q  ^ 
advowson,  after  the  church  was  become  vacant,  was  not  I-  '  •> 

within  the  statute  of  simony  (as  such  a  disposal  of  the  next  presenta- 
tion is,)(/)  though  void  by  the  common  law,(flr)  But  whether  it 
depends  on  the  statute  or  otherwise,  it  is  clear,  that  the  grant  either 
of  a  next  presentation,  or  of  the  advowson,  after  an  avoidance,  is 
disallowed  on  principles  of  public  utility.(A) 

As  advowsons,  during  an  incumbency,  may  be  disposed  of  in  the 
owner's  lifeitme,  so  the  whole,  or  a  partial  interest  therein,  may  be 
devised.  Advowsons  in  fee,  undevised  by  the  former  proprietor,  of 
course  descend  like  other  real  estate :  but  if  an  avoidance  happens 
prior  to  his  death,  the  next  turn  is,  like  rent  accrued  due,  a  chattel 
interest,  and  vests  in  the  personal  repre8entative.(j)  An  advowson 
in  gross  will  not  pass  by  the  word  **  lands,^  in  a  will  ;(j)  but  it  id 
comprehended  under  the  terms  *^  tenements  and  hereditaments.''(A:) 

Tne  rights  of  patronafl^e  ought  to  be  exercised  gratuitously,  with 
uprightness  and  honour,  for  the  good  of  the  church,  and  of  the  paro^ 
cnial  congregation ;  and  our  law,  as  well  as  the  ecclesiastical,  aohors 
simony.  Yet  in  some  respects  an  advowson  is  appreciated  as  a 
tinng  of  value.  For  the  phitntiff,  in  an  action  of  quare  impedit,  whose 
rnpht  of  patronage  is  injuriously  disturbed,  recovers  two  years'  value 
of  the  churchy  if  the  turn  of  presentation  is  lost,  as  will  tie  noticed  in 
the  fort;f-third  lecture:  and  an  advowson  in  gross,  descending  in  fee 
simple,  is  asseis  in  the  hands  of  the  heir,  that  is,  liable  to  satisfy  the 
denrmnds  of  bond  creditors  of  the  aneeslor.(/) 

^L  Of  all  incorporeal  hereditaments,  rents  seem  to  r  ^ .  -. 
bear  the  closest  affinity  to  land.    In  almost  every  respect  ^  ^ 

they  correspond  with  real  estates  in  things  corporeal.  Shr  William 
Blaekstone  asserts,  that  rents  must  issue  out  of  lands  and  tenements 
of  a  corporeal  nature  :(m)  this  passage  must  be  restricted  and  explaihed. 
Formerly,  indeed,  if  any  payment  was  reserved  by  a  subject  on  an 
incorporeal  hereditament,  it  was  not  allowed  to  be  properly  a  rent.(it) 

(<)  8MCo.LQ.9a.333a.335b. 

{<i)  Long  ▼."UemmtiiSt  1  ^^^on,  908.  («)  Go.  Ln.  307  a. 

(/)  Stepbena  ▼.  Clarke,  Mo.  89.    Baker  ▼.  Rqgen,  Cro.  EL  788.  BCo.  914.  , 

(g)  Gray  f.  Hesketh,  Amb.  268.    3  Burn.  Ecc  L.  356. 

(k)  Bp.  LiaoolD  V.  WolferfUn,  3  Borr.  1510.  1512.  Aa  to  tbe  irrant  of  the  next  preeeo. 
tatloQ  when  tbe  inoambent  ia  id  eztremii,  aee  Barrett  v.  Glabb,  3  Dick.  516.  9  W.  BI  1053. 
Fox  ▼.  Bp.  Cbetter,  3  Barn.  Sl  Crete.  635.    6  Bing.  1. 


U)  SmiUileT  ▼.  Cholmley,  Dr.  135,  pi.  13.    Wata.  oh.  iz.  p.  76. 
(i)  Saville  ▼.  SavUle,  Fort  aSi.  Hill  MSf    -      •        -       • 


(j)  Seville  ▼.  Seville,  Fort  351.  Hill  MSa  Kenait  v.  Laogham,  Caa.  temp.  Talb.  144., 
Westfaliog  v.  Weatfaling,  3  Atk.  464. 

(ft)  Perk.  §  116.  Seville  ▼.  Seville,  Fort  351.  Weatfidiog  v.  WeetfiOing,  3  Atk.  464. 
Albemarle  v.  Rogera,  3  Yee.  J.  477. 

{I)  Robineon  ▼.  Tongo,  3  P.  W.  401.  1  TomL  P.  C.  1 14.  3  Atk.  464,  eit.  Weet&ling 
▼.  Weat&Ung,  3  Atk.  465.  (m)  3  Corom.  41. 

(«)  Cb.  Ln.  47  a.  143  a.  144  a.  JeweTa  eaae,  5  Co.  3  a.  But  the  king  might  baf« 
leteiieil  rent  on  an  incorporeal  bcreditamoDt,  becaoee  he  coold  diatraia  on  all  the  lands  of 
the  Ibmbb.    Bae.  Abr.  Prerogative,  E.  3.  Rent  B.  And  eooh  rent  might  alwaja  be  reeerved 
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Jf  rfent  ^ere  res^vcd  on  hind,  and  some  incorporeaf  hereditamfewf,  as 
thhes,  jointly,  though  the  aom  was  maeh  greater  in  respect  to  the 
tithes  than  the  land,  yet  the  whole  was  considered  as  issuing  o<it  of 
the  latter,  at  least  in  respect  to  the  remedy  by  distress.  If,  tbere- 
jfore,  a  rector  deminted  a  barn  together  with  tithes,  the  whole  rent,  I 
apprehend*  mii^^ht  have  been  distrained  for  in  such  barn,  as  issuing 
Ihereoot,  in  point  of  remedy,  that  being  a  corporeal  tenefnent.(o)  Bm, 
"except  as  to  the  remedy  by  distress,  pajmncnts  out  of  incorporeal  ^ 
hereditaments  seem  to  follow  the  general  nature  of  rents.  Thus,  if  a  * 
.lay  impropriator  demise  hhi  tithes,  though  for  tlerm  of  years  ooly, 
rescrvmg  rent,  snch  rent  will  go  to  his  jieirs,  without  any  special 
^rovisibfa  as  incident  to  the  reversion,  like  payments  fssuhrgoat  of 
corporeal  inheritances,  and  wrif  not  belong  to  hfs  persona!  represent 
4iitiTesi(p)  If  a  bishop  demised  tithes  for  years,  of  wlvich  no  tiras 
eeised  in  right  of  bis  biah^prick,  reserving  the  ancient  rent,  this  boond 
the  successor,  (f)  But  if  lie  made  a  teiM  thereof  for  ItTe,  this  was 
voidable,  because  the  successor  wotdd  have  been  without  remedy^ 
T  *45  1  ^^^  bdm  able  ehfaer  to  ^distrain,  or  to  bring  iv  atnioo 
^  i  of  debt  ;fy)  for  that  being  a  personal  action,  was  not  main* 

(finable  to  recover  a  r^nt  reserved  on  a  freehold  lease.(s)  This  is 
remedied,  aa  to  proper  rents  isscnne  out  of  corporeal  hercriitanientSi 
by  statute  8  Ana  a  14,  s.  4 ;  which  allows  actions  6f  debt  for  rent 
to  be  brooffht  agaitist  tenants  for  lifo  i(t)  and  by  a  later  statute*  each 
action  of  debt  niay  be  brought  by  sole  and  aggregate,  ecclesiasticai 
corporations,  heads  and  fellows  oJT  colleges,  and  otherJB  having  power 
^  leasing,  to  recover  resit  reserved  on  tubes  and  incorporeafneredit* 
an^eat^  Siough  leased  for  life  or  Kve8.(«)  As  to  other  plertons  in 
geaeral,  demising  mcorporeal  hereditaments,  with  a  reservatioo  of 
an  annual  payment.  Sir  Witham  Blackstooe  ob8erves,(^)  that  a  rent 
cannot  be  reserved  oat  of  an  advowson,  a  common,  ap  office^  a  fran* 
chise,  or  the  like :  such  things  are,  however,  frequently  demised  vrhh  ' 
H  reseryation  of  an  annual  payntent  to  the  lessor:  the  meaning  there- 
fere  Is,  that  the  annual  payments  ate  not  properly  rents,  becauaa  they 
trant  the  remedy  by  distress. 

The  learned  author  adds,  generally,  that  the  grantor  of  an  annual 
pavbient  out  of  an  office,  or  the  Kfce,  might  be  subject  to  an  action  of 
aebt  This,  though  expressed  with  some  hesitation,  I  should  thin^ 
ludmitted  of  no  doubt.  And  I  take  it  to  be  equally  clear,  that  a  lessee 
for  years  of  an  incorporeal  hereditament,  rendering  rent,  would  be 

on  a  resiaindsr  or  tvtvnion,  fifoai  the  apparent  peastbilitj  of  ila  oomiii;  mto  poaaeapioa ; 
and  iftar  the  partioolir  estate  determined,  the  grantor  migtit  ha?e  dUtmined  Hot  all  the 
Arrears.    Co.  Lrt.  47  a.  n.  6,  ed.  Harg.  144  a. 

'  (0)  Dobhofte  ▼.  Careene,  Cro.  Jao.  453.  Binfth  t.  Bbwlee,  9  ftoU.  Ah.  451.  D.  &,  Ch. 
Wiodaor  y.  Grofes,  3  Sau.  304,  arg.    Batly  t.  Welb,  2  Wile.  SO. 

(p)  Tippin  V*  GroYoa,  T.  Rajm.  18.  I^an  4  Ch.  Wmdeor  v.  Ootef,  3  Ban.  304,  arg. 
Co.  Ln.  44  h.  n.  3.  (o)  lb.  Bac.  Ah.  LeatM,  E,  5. 

(r)  Talentine  ▼.  Denton,  Mo.  778,  pi.  107&    3  Roll.  Ah.  446,  pi.  5. 
-  (f)  Co.  Ln.  47  a.,  beoaoae  the  tenant  of  the  fhseliold  moit  be  the  tteaoeaary  defiindknt, 
and  to  recover  againat  him  woq\6  be  to  recover  ^eiain  of  the  rent,  which  aoema  to  be  the 
fcason  aoairht  for,  lb.  Harg.  n.  4. 

(f )  For  the  limita  which  thin  eeetion  haa  reoeived  in  construction,  aee  W^bb  v.  Jigga,  i 
Man.  &  Sel.  1 1 3.    Kellj  ▼.  Clabbe,  3  Brod.  &  Bing.  130. 

(tt)  5  Geo.  in.  ch.  17, }  3.  (v)  8  Comm.  41. 
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\mkie  to  Um  same  actioo».  without  any  express  stipdation  on  his  part 
for  pajraaant*  And  ibis,  not  ibe  former,  is  the  case  put  in  the  auiho- 
rity  ciied.(ii7)  The  question  is,  whether  aa  aclion  of  debt  would  lie 
on  a  lease  for  life  of  incorporeal  hereditaments,  by  individuals,  not 
corporations,  and  so  not  wiibin  the  statute  of  George  the  Second. 
Sir  Edward  Coke,  in  his  list  of  incorporeal  hereditaments,  in  the  pas-* 
sage  cited,  ^u)ecifies  tithes.  If,  therefore,  a  by  impro-  r  ^.^  n 
priator  should  happen  to  demise  his  tithes,  not  for  years  ^  J 

'merely,  bat  for  liie,  or  should  grant  any  greater  interest  therein, 
reeervifig  an  annual  payment,  but  without  any  express  covenant  on 
the  part  of  the  lessee  to  discharge  it,  it  does  not  eaaUy  appear  (unless^ 
the  above-mentioned  statute  of  Anne  would  be  construed  to  extend 
lo  this  oaseXx),  Whether  he  or  his  heirs  could  have  any,  and  what 
remedy,  to  recover  the  arrears  at  law,  without  the  aid  of  a  court  of 
equity.  This  is  mentioned,  not  as  a  thing  very  likely  to  occur,  but 
with  a  view  of  expanding  and  developing  the  reasons  and  principlea 
of  4be  law« 

.  Rents  (properly  so  called),  as  well  as  estovers,  commons,  or  other 
profits  whatsoever,  granted  out  of  land,  or  uses,  oHkes,  dignities^ 
which  concern  lands,  or  are  peculiarly  and  certainly  local,  may  be 
entailed,  as  tenements,  within  the  statute  de  donis,  because  all  these,^ 
says  Sir  Edward  Coke,  savour  of  the  realty.(|f)  Here  also,  there* 
lore,  it  must  be  noted,  that  if  a  man  takes  a  ^ite  seised  in  fee  simple 
or  fee  tail  of  a  rent,  and  hath  issue  eapable  of  inheriting  it,  he  will  be 
entitled  to  be  tenant  by  the  curtesy  of  such  rent  :(z)  aixl,  e  con  verso, 
the  wife  of  a  husband  so  seised  will  have  a  right  to  be  endowed  out 
of  this  species  of  incorporeal  hereditaments.(<i)  On  these  grounds  I 
mentioned  the  affinity  between  rents  and  mere  landed  estates. 

iU.  AiMmties  bear  a  strong  resemblance,  at  first  sight,  to  rents.  I 
am  BcA  now  speaking  of  such  annuities  as  are  granted  for  term  of 
Gfe  or  yearSf  but  such  as  are  conveyed  to  a  man  and  his  heirs,  which 
oonslilutes  them  a  fee  simple  personal,(fr)  and  an  incorporeal  heredity 
ament.  But  of  this  kind  of  inheritance  a  husband  is  not  entitled  to 
be  tenant  by  the  curtesy,  nor  a  wife  to  •be  endQwed.(c)  p  ^^  -t 
Whereio  we  see  the  distinction  and  wide  difference  be- 1-  -I 

iweeo  a  properly  real  inheritance,  ab  a  rent  is,  and  this  case  of  an 
annuity,  which  is  one  of  the  very  few  instances  of  a  merely  personal 
hei;editanient.(if;  But,  as  being  an  hereditament,  an  annuity,  descend- 
ibie  in  iee  simple,  is  forfeitable  for  treason.(e)  Such  perpetual  annu^ 
ity  is  not  restrained  by  the  laws  of  mortmain  from  being  granted  to 
a  corporation.(/)  Neither  can  it  be  entailed  within  the  statute  de 
donis.(f )    If  we  consider  likewise  the  remedy  for  it,  when  wrong? 

(«)  Go.  Lb.  47  t. 

{x)  Perhaps  it  would  he  eonmdered  witliia  the  eqoitv  of  the  act,  though  not,  in  ftrictnetr, 
t  rent:  to  wiiich  opinioo  Serjeant  Hawkins  ■eeine  with  loine  hebitation  to  ineOue.  Hawk. 
Afar.  Co.  Ln.  73.    C&  Ln.  47  a.  n.  4. 

(y)  Co.  Ln.  90  a.    lb.  Harg.  u.<5;  and  see  Nefil^a  case,  7  Co.  33  h. 

{X)  Ca  Ln.  30  a.  n.  2. 

(a)  Co.  Ln.  144  b.    Fulwood  v.  Ward,  Poph.  86,  87.    Bollock  t.  Bordet,  Mo.  83. 

(6)  Ca  Ln.  2  a.  144  b. 

(c)  Co.  Ln.  144  b.  32  a.    Fulwood  v.  Ward,  Poph.  87.    Bullock  ▼.  Bnrdct,  Mo.  83. 

(i<}  See  Co.  Lo.  2D  a.  n.  4.  Smith  v.  Pybni,  9  Ves.  574,  and  Aubro  ▼.  Daly,  4  ^in.  & 
AkL  59.  (e)  NevilTt  case,  7  Co.  34  b.  (/)  Co.  I^.  2  b. 

(f )  Ok  Ln.  20  a.  Staflbrd  ▼.  Buckley,  2  Yes.  171.  Co.  Lo.  20  a.  Harg.  n.  4,  cH.  Tor. 
mu  f.  Turner,  1  Bro.  C.  C.  325.    Amb.  783.  Holdemesse  ▼.  Carmarthen,  1  Bro.  C.  C.  3t2. 
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fully  withhoklcn,  it  appears  mere  personalty,  for  the  arrears  of  it  are 
recoverable  only  in  a  personal  action.(A)  So  also  it  cannot  be 
barred,  as  a  jent  may,  by  suffering  a  recovery(i)  (which,  in  the  form 
of  it,  is  a  real  action,  to  be  discussed  at  large  in  the  3d  volume)  ;  nor 
is  it  liable  to  the  same  kind  of  executions  on  judgments  obtained  for 
payments  of  debts  or  damages,  as  real  estates;  nor  is  it  within  the 
statute  of  frauds  so  far  as  that  law  affects  real  property.(^*^  It  has 
all  these  characters  of^  a  personal  chattel.  But  still  a  fee  simple,  or 
hereditary  estate,  transmissible  according  to  the  law  of  descents,  may  ' 
be  acquired  in  an  annuity,  which  cannot  be  had  in  a  gross  sum  of 
money.  Such  annuity  in  fee,  it  seems,  does  not  go  to,  nor  is  it  assets 
in  the  hands  of  executors.(it) 

And  farther,  if  an  annuity  be  granted  to  A.  and  the  heirs  of  his 
body,  this  is  a  fee  simple  conditional  at  common  law(/)  ^for,  as  I  have 
r  ^.g  1  just  mentioned,  it  is  not  *the  subject-matter  of  an  entail 
I*  -*  within  the  statute  de  donis) ;  therefore  no  remainder  over 

can  be  good  (except  it  be  in  a  grant  of  the  king)(m) ;  and  if  tbe  con* 
dition  is  performed  by  A.'8  having  issue,  the  estate  becomes  absoiutet 
and  alienable  without  any  restriction.(n) 

In  the  grant  of  an  annuity  of  inheritance  by  a  subject,  the  grantor 
ought  to  engage  for  himself  and  his  heirs  expressly,  in  order  to  bind 
them.(o)  But  it  is  otherwise  where  the  grantor'  is  a  body  politic, 
which  hath  perpetual  continuance.(p)  And,  therefore,  such  grant  by 
the  king  is  valid  as  to  his  heirs  and  successors,  without  namii^ 
them.(9)  Here  it  must  be  observed,  that  if  A.  grants,  that  he  aad 
bis  heirs  will  pay  a  yearly  sum  to  B.  and  his  heirs,  which  forms  an 
annuity  in  fee,  the  heirs  of  the  grantor  will  not  in  law  or  reaaon  be 
liable  to  this  demand,  unless  they  inherit  from  their  ancestors,  who 
created  it,  leul  assets,  that  is,  descendible  lands  or  tenements  suflS* 
cient  for  that  purpose.(r)  Still  it  is  not  a  charge  upon  the  land,  but 
on  the  person  of  the  heir,  in  respect  to  his  having  of  real  a8sets.(s) 
If  annuities  of  inheritance,  therefore,  were  more  common,  it  isobvioii% 

(A)  Turner  ?.  Tarner,  1  Bro.  C.  C.  324.    Amb.  782. 

(i)  IKxst.  &.  Stod.  dial.  i.  c  30.  Turner  ▼.  Tomer,  1  Bro.  C.  C.  S19.  Wbether  ft  my 
be  berred  by  fine,  see  Sbcp.  T.  11.  Prest.  n.  ibid.  3  Roll.  Ab.  15  6.  pi.  1.  Crn.  Dig.  tit 
XXXV.c.  vi.  §  4,  vol.  V.  p.  152,  ed.  2. 

ij)  SufTord  V.  Buckley,  2  Yen.  1 78.    Aubin  ▼.  Daly,  4  Barn.  &  Aid.  59. 

ik)  Stafford  ▼.  Buckley,  2  Ves.  179,  citing  Doct.  &  Stod.  dial.  I  c.  30.  But  there  it  no 
mention  made  of  executors  in  thst  plsce :  aud  tbe  meaning  seema  to  be,  Uiat  Che  annuity 
is  not  real  assets,  according  to  the  form  of  pleading  rien  per  desoent,  thai  is,  no  holds  or 
'  tenements  descended  to  him.    Co.  Ln.  374  ;  and  see  Devon  v.  Pawlet,  11  Vin.  Ab.  133. 

(I)  Sufford  ▼.  Buckley,  3  Ves.  180.  Turner  v.  Turner,  1  Bro.  C.  C  324.  5  Bro.  P. 
C435. 

(fit)  Stafford  ▼.  Buckley,  2  Yes.  181 ;  but  see  Holdernesse  y.  Carmarthen,  1  Bio.  GC 
383. 

(n)  Turner  ▼.  Turner,  1  Bro.  C.  C.  316.  Amb.  776,  though  A.'s  issue  should  never  live 
to  come  into  actual  possession.  SeePelham  ▼.  Gregory,  3  TomL  P.  C.  204.  Foley  v.  Bur- 
nell,  1  Bro.  C.  C.  279.  4  Toml.  P.  C.  319 ;  and  A.  may  claim  to  have  the  whole  fund  set 
apart  for  him.    Smith  v.  Pybos,  9  Yes.  566.  574. 

(o)  Ca  Ln.  144  b.    But  it  binds  bis  executors,  whether  named  or  not    Co.  Ln.  209  a. 

(p)  Co.  Ln.  144  b.    Harg.  n.  2.    Wroth's  case,  Plowd.  457. 

(q)  Co.  Ln.  144  b.    Harg.  n.  2. 

(r;  Co.  Ln.  144  b.    Gray»»  case,  I  Roll  Ab.  28,  pi.  57. 

(s)  A  rent  charge  may  be  converted  into  an  annuity  by  suing  a  writ  of  annuity.  Litt.i 
219.    Co.  Ln.  144  b.    1  urucr  v.  1  urncr,  1  Bro.  C.  C.  324.    Ajub.  7o2. 
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they  in  g^nerdl  would  t>robably  be  of  short  dd[rtiti(m.(<>  They  serve; 
however,  to  illustrate  the  principles  and  diattinctiods  of  our  law. 

IV/  As  to  rights  of  commoo,  to  display  the  several  kinds  thereof, 
tirould  be  a  superfluous  repetition  of  what  *i8  easy  to  be  v  ^^^  ^ 
ineC'Wtth  itk!  dftdetstoo*  on  that  subject  x  When  a  right  l  *^  i 
rf'cdmmbn  is  spbken  ^f,  generally,  am(»igsi  lawyers,  we  mean  com- 
mon of  paisiure ;  which  is  divided  into  common  appendant,  apparte- 
nanl,  and  in  gross ;  attd  the  distinctions  between  them  are  marked  in 
matoy  elaborate  and  methodical  compilations.  Common  appurtenant, 
like  that  m  gross,  may  be  either  by  prescription; or  eipress  grant,  and 
odn*fe(ju0iitly  may  begin  within  lltne  of  legal 'memory,(u)  which  is 
not  jhe  case  of  common  appendant(t7)  For  that  bannot  begin  at  thia 
day  ;(u3)  but  is  of  eommon  fight,  as  incident  to  grants  by  lords  of 
manors,  pi^ious  to  the  statute  of  quia  emptores,  spoken  of  in  the  last 
lecturei  Pasturable  common  may  belong  not  only  to  tand  ta  its 
comrtion  sense,  btit  to  an  ancient  messuage  and  the  site  or  curtilage 
ihe*«»^  er  to  such  messuage  with  the  appurtenances.(:^)  Thus  all 
the  itfhabifitnts  of  a  viit^n^ay  have  a  right  of  common  appurtenant  to 
their  respective  messuages  in  the  parttc^ular  commonable  district; 
AntfJf  a  new  house  is  erected  on  the  sit^  of  a  former  one,  this  right 
of  eommon  wHI  remain  t  Init  otherwise,  if  a  messuage  is  buih  wiaiere 
there*  *was  none  before ;  for  it  belongs  only  to  the  ancient  inhabit 

•  SirWHKam  Blftokistone  says,  ••  thei^e'are  commons  without  stint* 
smmI  which  last  M  the  year.'*(«)  They  certninly  may  be  either, lim- 
ilfed^Or  otherwise  as  to  tinle^  The  phrase,  however,  **  common  with** 
ofat'-stitH^*^  is  usually  understood  to  answer  to  the  old  expression 
''^nimoQ  sans  sombre,''  arid  to  mean,  that  theimmber  of  tommona^ 
bb  beaats  (without  any  relation  to  time)  is  not  exactly  defined.((i) 
But  though  the  number  is  riot  »aBcertained,  ft  k  not,  r  ^-^  ^ 
therefore,  tmlimited.     Both  the  origin  and  the  general  »•  i 

reaaOii  of  this  claim  require,  thtit  the  niMnbei^  shoiild  be  proportioned 
to  the  tenement,  in  respect  whereof  such  right  is  insisted  on;  in  legal 
language,  that  the  beasts  sfuHiId  be  levant  et  coucbant  on  thecom** 
moner'«awn  latid.(6)    The  lord  of  the  manor,  indeed^  by  prescript 

(I)  Sreitb  T.  Pjbut,  9  V«t.  W.  574.  TIm  doubt  Krkttther  Bit  anntdty  wtft  aui^bfe, 
tboBgb  a^gDf,w6r^  tneOtioQedla  thJ^jp^nt,  which  aroai  originatly  fronv^e  tropbibiou*  im* 
tore  of  an  annuity  of  mberitance,  and  iu  not  being  mere  penonalty,  has  been  long  overruled. 
CaLii.l44b.  Harg'.  n.  (1.)  Gerrard  v.  Boden,  Heti.  81,  8$.  lb.cit.3  Vin.  Ah.  515. 
-  («)  IF  Ibrm  eertain  nutoibef,  Spooner  ▼.  Day,  Cra  Cv  43!2^  but  not  for  cattle  luvant  an4 
eoodwot,  or  witbcml  auinber.    Druty  ▼.  Kent,  Cro.  Jac  15»    , 

{9)  Ptok.t.104. 

(w>  1  Roll.  Ab.  306.  C.  pi  1,  3.  See  Daniel  v.  UertMi  ^ro*  C.  542.  Muanave  v. 
Ga?e,  Willea.  899. 

{X)  Seamier  v.  Johnion,  T.  Jon.  927.  Eroerton  ▼.  Selby,  \  Salk.  169;  but  see  Scholea 
?.  Hameaves,  5  T.  R.  46.    Benton  ▼.  Chester,  8  T.  R.  396. 

iy)  Wakefield  ▼.  CoeUrd,  Sav.  81.  &  C  nom.  Costard  v.  Wingfiek|*8  coae,  2  Leon.  44. 
Godb.  97.     .  (*)  2  Bl.  Comm.  34. 

(«)  The  notion  of  common  sani  nombre,  in  the  latitude  in  which  it  was  formerly  under- 
stood,  has  been  long  since  exploded,  and  can  have  no  rational  meaning,  but  io  conlradis* 
tinetion  to  stinted  common,  where  a  man  has  a  right  only  to  p«t  in  a  particular  number  of 
cattks.    Bennct  v.  Reeve,  Willes.  232. 

.  {b)  Mellor  v.  Spateman,  1  Sau.  346  e,  where  it  is  said  there  cunnot  1  e  at  this  day  any 
common  in  gross  without  number,  B«.e  lb.  u.  3 ;  the  eaiue  case  Siejismitrepo.tcd  in  1  MocL 

JN!0V£MBCR,  1842.— 2  A 
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tiooy  may  agist  the  cattle  of  strangers ;  but  noU  as  k  is  aakii  wiihout 
such  immemonal  usage.(c) 

Here  also  I  must  observe,  that  Sir  William  Blackstooe^s  accouat 
of  commoQ  per  cause  de  vicinage  'm  not  properly  a  definition,  but 
father  a  descriptive  example*  or  illustration.  For  there  are  other 
oceasioQS  where  that  excuse  for  trespa8s(J)  may  be  used ;  namely, 
between  the  tenants  of  contiguous  manors,  as  well  as  the  inhabitanta 
of  adjacent  vills  or  townships,  or  (which  is  at  least  a  thing  very 
homogeneous)  where  cattle  are  lawfully  placed  in  one  field  or  pas* 
lure,  and  stray  into  an  adjoining  common  ground,  being  open  and 
uninclosed.  But  if  in  the  township  of  A.  there  are  fifty  acres  of  com^ 
roon,  and,  in  that  of  R  a  greater  extent,  and  the  inhabitants  of  each 
have  intercommoned  per  cause  de  vicinage,  vet,  as  this  will  uul 
authorise  the  inhabitants  of  A^  directly  and  without  reserve*  to  drive 
their  cattle  on  the  pastures  of  B.,  so  neither  will  the  law  permit  them 
to  turn  a  greater  number  of  cattle  on  their  own  common  than  it  will 
r  *5i  1  ^^^  (which,  probably,  might  be  *dono  with  a  minister 
I-  ^  view),  if  by  reason  thereof  some  of  them  stray  into  the 

adjacent  land8.(s)  For  the  intent  of  this  indulgence  of  the  law  was 
fKH  to  give  a  profitable  right,  but  to  prevent  litigious  suits  in  open 
countries.  And,  therefore,  the  brds  of  contiguous  manors  may 
inclose  the  adjacent  wastes,  and  the, freeholders  ol  open  fields  may  do 
the  like,  and  respectively  exclude  the  occupiers  of  neighbouring  lands 
from  this  excuse  for  tre8pa88.(/)  By  a  late  statote,  among  other  use- 
ful provisions,  it  is  enacted,  that  lords  of  manors,  with  consent  of 
three-fourths  of  the  commoners,  may  lease  out  one  twelfth  part  of 
any  conrHOon  or  waste  within  stich  manor,  the  rent  to  be  applied  in 
draining,  fencing,  or  otherwise  improving  the  residue ;  and  that  two- 
thirds  of  the  commoners,  with  consent  of  the  lords  of  the  manor,  may 
appoint  the  times,  when  such  common  pastures  shall  be  broke  and 
depastured,  and  when  the  same  shall  be  shut  and  unstocked.(^)  The 
growth  of  timber,  on  the  soil  of  common  pastures,  is  by  two  former 
acts  encouraged,  with  a  view  to  national  emolument,  and  put  udder 
equitable  regulattoos.(A) 

y.  Fisheries  ore  either  included,  though  perhaps  improperly,  under 
rights  of  common,  as  one  species  or  class  thereof;  or  else  are  referred 
to  the  head  of  franchises,  as  when  we  speak  of  a  seiwral  or  fvee 
fishery*    Sir  William  Blackstone  lays  it  down,  that  he  who  claims  s( 

t.  How  T.  Strode,  2  Wib.  S74.  A^reemeiitfl  for  ttint  and  enelotiire  of  oonuaoiM  were 
ibmerly  decreed  ia  specie  in  eheneery,  and  Uie  ooort  hoe  deebrcd^  that  it  would  deeree  a 
stint  of  commoo  tbooffh  all  the  tenanu  did  not  affree,  but  not  an  inclneufe,  I>ela<>eei«  v. 
Bedin^fiekl,3  Vem.  103.  TfatrveUm  t.  Oollief ,  1  Ch^  a  4<).  dCh.R.a  CukheflerT. 
Amet,  Pr.  Ch.  134 ;  but  in  a  subsequent  case,  it  was  determined  that  a  majority  shoold  nsf 
bind  copyholders  dissentin|r  ftom  a  stint.  Borges  f .  Curwen,  3  Vem.  675.  Ilie  best  and 
most  useful  mode  of  effectiug  an  inclosore  is  by  act  of  parliament  to  which  the  consent  of 
Ibor-fifths  in  value  of  the  proprietors  of  tund  to  be  iflcleewd,  is  generally  held  requisite. 

{c)  1  RdL  Ab.  396,  A.  3, 4. 

id)  For  such  it  is,  and  not  properly  a  right  of  common.  Co.  Ln.  122  a.  Mosgrave  v« 
Cave,  Willes.  322.  ^  («}  Corbet's  ease,  7  C6. 6  b. 

(/)  Tyrringham's  case,  4  Co.  38  b.  Co.  Ln.  123  a. ;  but  the  lords  caanot  indose  fai 
annihilation  orUie  rights  of  common.    Badger  v.  Ford,  3  Bam.  6l  Aid.  156. 

(^)  St  13  Geo.  IIL  c.  81,  ss.  15  &  1 8 ;  and  see  the  general  inclosure  act>  41  Geo,  III* 
c.  lOi),  under  which  private  acts  are  gi-nerally  passed. 

(A)  St.  29  Geo.  IL  c.  36.    31  Geo.  IL  c  41. 
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several  fishery,  must  be  owner  of  the  soil.(t)  But  Sir  Edward  Coke's 
authority  is  contrary  to  this  doctrine ;  and  it  appears  from  the  last 
edition  of  his  first  Institute,  that  there  is  great  diversity  of  opinion  on 
this  subject(^') 

VI.  Private  rights  of  way  may  depend  on  four  ♦dis-  ^  n^2  1 
tinct  kinds  of  claim,  namely,  on  prescription,  on  grant  ■-  -* 

expressly  shown,  on  a  reservation  in  the  conveyance  of  the  lands 
over  which  the  privilege  is  asserted,  and,  lastly,  on  a  principle  of 
Deces8ity.(A:)  The  title  by  prescription  is  the  most  usual,  and  it  is 
commonly  insisted  upon  as  belonging  tq  land,  or  to  a  messuage ;  but 
whether  it  can  exist  m  gross,  anaappertain  only  to  the  person,  seems 
9,  doubt  among  our  ancient  lawyers^(/)  This  right  is  legally  restricted 
in  regard  to  the  extent,  within  wMch  it  may  te  claimed.  A.  cannot, 
claim  a  way  ov^  EL'a  ground  from  one  part  thereof  to  another ;  this 
would  be  a  void  prescription  pn  the  jfa^  of  it;  but  a  man  may  assert 
a  right  of  way,  from  one  part  of  hiai  owq  ground  to  another,  over  the 
lapd  of  a  strai)ger,(m) 

He  that  has  a  private  way  is  bound  to  repair  it.(a)  And  the  gr^n* 
tee  pf  a  private  w^y,  in  case  it  ia  Qverfiooded,  cannot  justify  poing 
oa  the  adjacent  grounds  ;(o)  though  this  might  admit  of  doubt  m  the 
case  of  a  way  of  necessity.(p}  '*  But  highways  are  goveraed  by  a 
diSer^nt  priacipleu  They  are  fpr  the  pdblia  service*  and,  if  the  usual 
^rack  19  impassable*  it  is  for  the  general  good  that  the  people  should 
be  entitled  to  pass  jn  another  line/'(f ) 

As  well  rignts  of  conunon,  as  private  rights  of  way,  afford  very 
frec^M^nt  occasion  to  defendants  in  actions  ^  tvespass  to  file  pleas  iii 
juatificatioq  of  the  supposed  injury,  ai  will  be  ibentiooed  hereafter  - 
more  at  large.  In  th^  pleadings  put  on  record,  the  kind  of  way, 
claimed  mu^t  be  particularly  shpwn ;  as  whether  it  b^  a  footwayi^ 
bprs0way»  or  cart  and  carriage  way,  or  for  driving  *cat-  p  ^-^  -. 
tie  i(r)  whereby,  when  the  proof  will  admit  of  it,  it  may  h6^  ^ 

extended  to  justiHy  and  cover  the  particular  trespass  set  forth  as  mat- 
ter of  complaint  in  the  plafntiff^s  declarationf  If  a  way  is  pleaded  aa 
from  uecesaity,  the  plaintiff's  replication,  on  record,  may  aJlege,  that 
there  U  another  way ;  but  this  i«  not  allowed,  if  the  way  ia  claimed 
by  graotf  or  prescription^^ 

H)  9  Gomnu  S9 ;  bat  tee  tb.  40,  ft  n.  ^\  ed.  15. 

O')  Co.lM.Ah.3L  Harg.  D.  i.  1^  a.  a.  7.  Pwearr  doM  not  He  in  tenqre,  ftr  th«  toil 
mmj  h$  ia  one  tpd  the  pisearv  im  Another,  luui  then  the  lond  etnaot  distraio.  Bro.  Ah, 
Teiiurca^  pi.  75.    20  Tin.  Ab.  201,  pi.  4 ;  and  aee  Lewkner  Sc  Ford*8  caae,  Godb.  117. 

{k)  Staple  f .  Hejdon,  6  Mod.  3,  4.  (^m.  Dig.  Chimin.  D.  2,  S,  4.  Howton  v.  FreanoBi 
8  T.  1^.50.    See  1840. 323,  note  6.    BoHard  ▼.  Harriaon,  4  Mau.  4&  SeL  337. 

(/)4^Vin.Ab.5i3ipl.3^4. 

(m)  Staple  v.  Heydon,  6  Mod  3.  That  uriity  ofnoapettion  doea  not  oztinguiah  the  right, 
Jordeo  y.  Alwood,  Ow.  121, 129.  Morria  ▼.  Egginton,  3  Tao.  24.  Buekby  ▼.  Colea,  5 
Tao.  311 ;  hat  it  oeaaea  with  the  neoeasitj  which  created  it  Holmea  v.  Goring,  2  fiing. 
74 

in)  Pomfhet  y.  Ryicron,  I  Sau.  322  a.  and  notea  3,  4.    Taylor  v.  WhitofaeMl,  2  Doog. 

(0)  Taylor  v.  Whitehead,  2  Doug.  745.    Ballard  v.  HarriMn,  4  Mao.  Sl  Bel  392. 

(p)  t(Hor  ▼.  WhHehead,  2  Do^.748,  par  BaUer,  J. 

(9 }  Id.  Ibid,  per  Lord  M«nafield.  ^ 

(r)  Alban  ▼.  Brownaall,  Yelv.  164.  I  Brownl.  6.  See  Seohooae  r.  Chriatian,  1  T.  R. 
560.  Allen  ▼.  Ornlond,  8  fiaat,  4.  AbM>n  t.  Fenlon,  1  Barn.  &  dreaa.  195.  But  a  right 
ef  way  of  neoeasity  may  be  pleaded  generally.    Bollard  v.  Uarriaon,  4  Bfau.  dL  SeL  387. 

(a)  Stopie  ▼.  Heydonr6  Mod.  4;  and  aoo  floUMa  t.  OoHaff,  2.fiioff.  76w 
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I  have  reserved  to  be  treated  of  a  species  of  incorporeal  heredita- 
ments, which  will  properly  admit  of  more  ample  discussion  than  any 
of  the  foregoing,  namely,  Tithes,  This  ecclesiastical  revenue  will  be 
the  subject  of  the  next  lecture. 


LECTURE  XXII. 

OF  TITHES. 

I  COME  now  to  speak  of  an  incorporeal  hereditament,  that  basbeea 
productive  of  much  litigation  in  courts  both  of  law  and  equity ;  and 
which,  from  its  difiusiveness,  is  difficult  to  be  treated  of,  eitMr  with 
conciseness  or  with  much  regularity.  On  this  subject  of  tithes  I  shall 
arrange  my  observations  in  the  following  method :  first,  I  shall  inquire 
to  whom  they  are  due;  next,  I  shall  mention  the  distinct  divisions  o^ 
them ;  then  I  shall  speak  of  things  not  tithable  in  their  nature ;  after- 
wards I  shall  consider  exemptions  from  pay  ment  of  tithes  ^  and  lastly,' 
shall  succinctly  enumerate  the  various  remedies  for  recovery  of  tith^ 
or  their  value. 

I.  Dr.  Burn  asserts,  that  anciently  one-fourth  of  the  tithes  in  every 
r  *f^4  1  parish  was  set  apart  for  the  maintenance  *of  the  poor.((9 
L  -I  And  in  the  epistle  from  ^Ifricus  to  Biriiop  Wulfimis^ 

called  liber  canbnum  ecclesiasticorum,  and  supposed  to  be  written 
about  the  year  1052,  ^^e  find  these  words :  *'  Sancti  patres  etiani  con- 
stituerunt,  ut  homines  tradant  decimas  suas  ecclesis  Dei,  et  sacerdos 
veniat  et  distribuat  eas  in  tres  partes,  unam  ad  reparationem  eoclesisB^ 
et  secundum  egenis,  tertiam  autem  Dei  ministris,  (]ut  cyram  iflius 
ecclesias  gerunU'^b)  But  all  such  or  similar  distributions,  if  they  ever 
prevailed,  have  long  ceased  amongst  us :  and  tithes  are,  properly  and 
in  their  nature,  an  entirely  ecclesiastical  revenue.  Therefore,  because 
the  crown  is  entitled  to  the  tithes  in  places  extraparochial  (as  In  parti 
of  forests),  this  hath  been  accounted  for  on  a  principle  formerly 
noticed,  that  the  king  hath  both  a  spiritual  and  temporal  capacity.(^ 
But  within  parishes  all  tithes  are  due,  of  common  rieht,  to  the  rector: 
and  if  he  be  inducted  on  an  illegal  presentation,  still  ne  may.asraetfiT 
de  facto,  though  not  de  jure,  commence  a  suit  for  lhernj(d)  Au 
between  a  parson  or  rector  and  vicar  in  the  same  parish,  all  tithes, 
to  which  the  vicar  cannot  entitle  himself  by  endowment  or  prescript 
tion,  belong  to  the  rector .(e)  A  lay  impropriator  claims  tithes  by  tbt 
same  common  right,  and  to  the  same  extent,  as  a  spiritoal  rector.  It 
has  been  adjudged,  that  the  lord  of  a  manor  may  prescribe  to  have 

(a)  Barn*a  Jost  Poor,  §  1,  lut  ed.  1  BL  Coram.  385.  See  Eden*8  SUte  of  the  Poor,  vol. 
L  344,  and  note.    Sax.  Chron.  94. 

(6)  Wilk.  Leg.  ADfflo-Saz.  156;  ancl  tee  Id.  113.  Lamb.  Arc^aion.  132.  Seld.  Hkt 
Tythes,  eh.  iz.  §  3.    Bmg»  Ork.  Eoo.  t.  6.  » 

(c)  LilK  Aaa.  23.  101,  pi.  75.  Pigolt  v.  Hearne,  Cro.  El.  599.  Mo.  486.  1  Roll.  Ab. 
657,  pL  4.    Gib.  Cod.  tit  XXX.  ch.  ill  p.  662.  • 

Id)  Slade  ▼.  Drake,  Hob.  296.    Sup.  toL  i.  198. 

(e)  Renoulde  y.  Green,  2  Bub.  27.  Carte  v.  Ball«  3  Atk.  499.  Chapman  ▼.  Smitk,  9 
Ves.  511.  Clare  Hall  t.  Orwin,  2  Dick.  458.  Gamons  ▼.  BaraaH,  1  Ana.  296.  7  Toook 
P.  C  105 ;  and  aoe  Dorie  ▼.  Ld.  Brownk>w,  Rayn.  847.    GwiU.  1128.    7  Toml  f.C  63, 
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from  his  tefiiants  the  tenth  sheaf  of  corn,  in  consideration  of  having 
immemorialiy  paid  a  certain  pension  to  the  officiating  incumbdot, 
because  it  is  a  temporal  profit ;  but  it  was  said,  that  he  could  not  pre^ 
scribe  to  have  tithes  generally ;  though  certainly  it  was  taking  a  very 
minute  and  technical  distinction  between  decimum  *cu-  p  , g.  y 
mnlum  garbanim  and  decimas  garbarum.(/)    It  is  also  ^  -I 

to  be  OMsrved,  that  the  parson  of  one  parish  may  prescribe  to  have 
a  portion  of  tithes  in  another  ;(^)  and  so  may  a  mere  laymiln  7(h)  and 
such  portion  of  tithes  may  have  been  aa  arbitrary  conaeoration  of 
them,  more  ancient  than  the  rectory  itself,  in  the  district  where  tfaer 
lie.(t) 

The  alienation  of  tithes  to  laymen  was  prohibited  by  the  council  of 
Lateran;  before  which  time,  it  seems,  theylield  and  conv^red  ta 
others,  though  very  irregularly  and  improperiy,  this  ecclesiastical 
revenue.(  j')  The  alienation  of  tithes,  not  nwrejy  to  laymen,  but  even 
to  ^>iritfiai  corporations,  as  abbeys  and  the  like,  was  not  put  an  end 
lo  tUl  some  years  afterwards,  by  a  eonetitution  of  Pope  Innocent  IIL 
addressed  to  the  archbishop  of  Canterbury,  and  adopted  here  by  gene^ 
ral  consent,  as  Sir  William  Blackstone  ohBerves,(fc)  correcting  a  mis* 
take  of  Sir  H.  Hobart  and  others  in  that  respect.  Even  to  Lyndwood 
we  must  impute  the  same  oversight;  for  he  writes,  that  after  the 
council  of  Lateran  tithes  could  not  he  granted  to  an  extraneous  church, 
or  a  roona8tery.(/)  But  we  may  coaclode  it  be  ao  error,  from  what 
Sir  Edward  Coke  mentions  of  bis  own  researches,  and  cites  as  com'* 
iog  from  a  learned  judge  in  the  seventh  year  of  Edward  III.(i»)  In 
the  interval,  then,  between  the  council  of  Lateran  and  Pope  Innocent's 
decretal  epistle,  tithes  might  be  arbitrarily  consecrated  to  a  religioua 
house,  though  they  could  not  be  alienated  to  lajrmen.  The  present 
r^t  of  laymen  to  these  portions  of  tithes  is  considered  as  derived 
iboM  the  religious  houses  to  which  they  belonged,  and  from  which 
ihe^  came  to  the  crown  and  its  grantees.(n)  But  from  the  number 
of  mstances  of  this  kind,  it  is  not  now  necessary  ^for  a  p  _g  •. 
layman,  in  a  suit  for  such  portions  of  tithes,  to  set  forth   ^  J 

{Mtntcoiarly  to  what  monastery  they  belonged,  and  so  derive  the  title 
downwards  to  himself;  but  he  may  allege  generally  the  seisin  of  those  - 
iirom  whom  he  immediately  claims.(o) 

II.  I  am  next  to  mention  the  several  kinds  into  which  tithes  are 
oooEinonly  distinguished.  Tithes  are  defined  by  Dr.  Wood  to  be  '*  the 
tenth  part  of  the  increase,  yearly  arising  from  the  profits  of  lands, 
stocks  upon  the  lands,  and  the  industry  of  the  parisnioners,  payabje 
for  the  maintenance  of  the  parish  priest,  by  eir^ry  one  that  hatn  things 
tithable,  if  he  cannot  show  a  special  cxemption.'^^)  These  expres- 
tfon  refer  to  the  division  of  titties  into  prscdial,  mixed,  and  personal. 

(/)  Pififott  ▼.  Heartie,  Cro.  EL  599.    Mo.  483.    S  Co.  45  li.  cU.    Pigot  t.  SympBon,  Crg^ 
£3.769.    Gibe,  Cod.  XXX. UL  p.  663.    VVal8.cb.xlvu. p.  509. 
(g)  Wau.  506,  ed.  1727.  (A)  Wats.  509. 

(0  Cooke's  oaae,  2  RolL  R.  161. 

Q)  Ljmiw.  Pro?.  160 ;  but  aoa  Gibs.  Cod.  XXX.  iii.  p.  662. 
(I)  2Coinm.  27.  (t)  Lynd.  Prov.  160,  n. 

(»)  2  loat.  641.  (n)  Giba.  Cod.  XXX.  iU.  p.  662.    Wata.  509. 

(0)  Craythorne  v.  Taylor,  C^wilL  650,  2  Bro.  P.  C.  512.  Lowthar  y.  BoUon,  GwiV.  1120. 
(p)  Wood*a  loal.  163,  ad.  1763. 
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But  the  last  sort,  called  personal  tithes,  and  supposed  to  arise  from 
the  personal  industry  of  the  parishioners,  have  greatly  fallen  oflT.  This 
is  attributed  by  Dr.  Wood  to  the  clause  in  the  statute  2  dz^  3  Edw.  VI. 
c.  13,  which  does  not  allow  the  ordinary  to  examine  a  parishioner  qq 
oath  as  to  these  personal  tithes.(7)  By  the  same  statute  day-labourers 
are  exempted  from  this  payment.  It  has  also  been  determined,  that 
an  innkeeper  is  not  chargeable  therewith  in  respect  to  the  profit  made 
by  the  sale  of  wine  and  ^r  ;(r)  nor  any  person  for  the  gain  of  money 
put  out  at  interest.(9)  So  a  copper-mill,  fulling  mill,  shaving  milU  or 
glass-hou8e,(<)  pay  no  tithe,  the  profit  arising  from  mere  labour  and 
industry.  Conseauently,  the  profits  of  any  manufacture  appear  not  to 
be  titbable.  Perhaps  the  decay  of  merely  personal  tithes  is  to  be 
partly  ascribed  to  its  being  thought  an  invidious  claim.  For  they  are 
thus  described  by  Lyndwood,  **'  sic  dictas,  quia  pottos 


t     *57    ] 


respectu  personsB  solvuntur  quam  rei,  utputa  de  artificto, 


negotiatione,  et  militia. ''(«)  It  seems,  therefore,  difficult  to  ascertain 
how  far  any  personal  tithes  (in  this  sense  of  the  word  personal,  for 
small  tithes  have  been  since  so  denominated,)  can  at  this  day  be 
demanded.  But  Easter  oflTerings  are  due  of  common  right  at  the  rate 
of  twopence  for  each  parishioner  ;(v)  unless  where  it  is  customary  to 
pay  more.(u?) 

The  other  species  of  tithes,  accordin;^  to  the  above  definition,  are 
either  prsedial  or  mixed.  The  term  pta)dial  includes  great,  and  some 
species  of  small,  tithes. 

But  instead  of  this  triple  distinction,  all  tithes  have  been,  in  later 
ages,  more  coitmionly  divided  into  two  classes ;  great  or  rectorial,  and 
small  or  vicarial,  including  what  are  now  called  personal  tithes*  For 
the  endowment  of  vicarages,  as  I  observed  in  a  former  lecture,  hath 
usually  been  made  of  small  tithes  generally.(x)  What  shall  be  so 
considered  i^ath  often  been  a  subject  of  litigation.  Some  have  thought, 
that  the  distinction  of  great  and  small  tithes  might  depend  on  the 
quantity.    As  if  a  considerable  part  of  a  parish  was  sown  with  flat, 

Eotatoes,  or  other  product,  being  small  tithes,  that  these  would  thereby 
e  converted  into  great,  and  would  belong  to  the  rector.  The  court 
of  chancery ,(y)  however,  and,  as  it  seems,  the  house  of  lords,  has 
given  a  different  determination  :{%)  and  many  authorities  to  the  same 
efiect  are  cited  by  Burn  and  Comyns  under  this  title.  On  the  other 
hand,  it  seems,  a  vicar,  by  virtue  of  an  endowment  of  small  tithes, 
may,  by  usage,  be  entitled  to  tithe  wood  (though  this  is  regularly  a 

iq)  Wood',  inrt.  174,  ed.  I73a  176.  cd,  1763. 

(r)  Dollj  T.  Davies,  3  Buls.  141.  (f)  Anon.  cit.  2  BaU.  141. 

U)  Anon.  Litt  314.  Johnson  v.  Danrid^  2  RoU.  Ab.  641,' |>I.  13;  bat  oofB  mUIa  m| 
erected  befbre  the  time  of  memory,  which  is,  on  this  point,  the  9th  year  of  Edward  II.  pay 
tithe.  Wood.  Inst  169.  Johnson  v.  Danrid^  Gwill.  354.  Gaches  v.  Uaynes,  GwilL  1356 ; 
and  so  olay  other  mills  by  special  custom.  Anon.  3  Roll.  84.  As  to  the  principle  on  which 
tithe  is  taken  of  a  com  mill,  Chamberlaine  ▼.  Newte,  1  Eagle  6l  Y.  679.    7  tWl  P.  C  9. 

(ti)  Lynd.  Pror.  195  n.  The  declension  may  also  be  ascribed  to  the  sobstitaUoa  of 
EaOer  otferings  as  a  compensation.    Lawrence  ▼.  Jones,  Bonbu  174,  per  GUbert,  C  B. 

(e)  Lawience  v.  Jones,  Bunb.  173.  Ererton  ▼.  Still,  Banb.  198.  Carthew  v,  Edwards, 
AmbL  73. 

lu>)  Leifcbild  ▼.  Tisdale,  HoK  11 ;  and  eee  Burn*8  Ecc.  L.  Offerings,  Serj.  HilPs  note  g. 

(«)  Bee  Daws  ▼.  Bennet,  I  Bam.  it  Cress.  763.    Sims  ▼.  Bennet,  1  Eden,-401. 

(y)  SmiUi  v.  Wyatt,  3  Atk.  364.    Sims  ?.  Bennet,  1  Eden,  363.    GwiU.  674. 

{X)  Sims  V.  Bennet,  7  I'oml  P.  C.  39. 


Digitized  by 


Google 


IMOORPOKBU.  HBESblTAlfBVTa,  TITHB8.  MT- 

Species  of  gttkt  tithes,  "where  payable  at  all,)  if  suoh  hat  been  the 
custom  of  &e  parislv(a) 

♦A  very  important  difTereoce  between  great,  and  small  v  ^^q  -» 
or  personal  tithes,  is  made  by  the  statute  before  mention-   *-  •■ 

ed,  whereby  the  payment  of  the  latter  is^confined  to  such  persons  and 
places,  by  whom  and  in  which  the  same  have  been  accnstomably  used 
or  ought  to  have  been  roade.(6)  Whereupon  it  has  been  judicially 
determined,  that  these  are  not  due  of  common  right  merely,  like  prse- 
dial  tithes;  but  where  they  have  not  usually  been  paid,  are  noC 
demandabia(c) 

III.  As  to  the  thnrd  point,  some  things  are  not  tithable  io  their 
Mtore.  For  tithes,  according  to  the  definition,  are  regularly  due  of 
such  things  as  are  renewable,  or  yielding  increa8e.(d)  Therefore, 
booses  for  habitation,  and  the  rents  reserved  on  them,  or  on  land,  are 
not  ttthable.(e)  But  houses  in  London  are  tithable  by  virtue  of  an 
arbitration  or  deoree,(/)  confirmed  by  parliament.(j')  In  other  places, 
also,  an  annual  payment  may  be  due  to  the  incumbent,  in  respect  of 
liouses,  if  it  hath  the  support  of  custom.(A) 

Animals,  ferse  naturse,  as  deer,  are  not  tithable  of  common  right,(t) 
but  may  become  so  by  usage  or  prescription.(j)  This  is  thought  by 
some  an  abridgment  of  the  ancient  rights  of  the  clergy ;  and  thai 
formerly^  tithe  was  paid  of  fish,  rabbits,  and  the  like,  by  general  cus- 
tom.(iy 

Another  class  of  things  not  tithable  in  their  nature  are  mines  and 
fiuarries  of  stone,  ore,  coal,  and  the  like,  ^because  not  of  ^  ^.^  ^ 
annual  increase ;(/)  but  even  these  may  be  tithable  by  cus-  I  ^^  J 
iem.{m)  For  established  usage,  as  already  appears,  may  on  many 
occasions  considerably  augment  or  diminish  this  ecclesiastical  reve- 
nue* 

Farther,  no  tithe  is  payable  for  the  herbage  of  metes  or  balks,  or' 
of  headlands  large  enough  only  for  turning  the  plough,(n)  such  things 
being  necessary  in  the  course  of  husbandry. 

Lastly,  concerning  the  tithes  of  wood,  there  was  formerly  much 
'  controversy,  and  divers  petitions  in  parliament,(o)  both  before  and 

(«}  ReoouM*  ▼.  Green,  3  Sols.  37.    See  Gibe.  Cbd.  zzx.  5,  p.  666.  f 

(b)  St.  2  end  3  Edw.  VI.  ch.  13,  §  7. 

ie)  J«ke8*s  cite,  1  Roll.  R.  405.    3  Bok.  S13. .  Dodeoo  ▼.  Oliver,  Bunb.  73. 

id)  Wood's  liMt  163.    See  WaHon  ▼.  Tryon,  Amb.  131.    ]  Dick.  344. ' 

ie)  Graunt*!  case,  11  Co.  1 6  t.    Leifchild  ▼.  Tiedale,  Hob.  11.    1  RoU.  Ab.  636,  pi.  3, 3. 

(/)  Green  ▼.  Piper^-Cra  El.  376,  pL  6.  Via.  Ab.  Diaoies  E.  Benoet  ▼.  Trepaae,  Bonb. 
106.  Gilb.  191.  4  TomL  P.  C.  630.  Aa  to  tbe  enrolment'of  thia  decree,  see  Maedounll 
▼.  Pmrier,  1  Ea^ le  oo  Tithea,  458.    1  Dow  &  Clarko,  135. 

(r)  St  37  Hen.  VIII.  e.  13. 

(A)  Anoii.  P^lm.  380.  Pocock  v.  Tidmarab,  Bunb.  103.  Kynaaton  t.  Hatteralaj,  Gwill. 
890.    Kynaaton  ▼.  Piercy,  GwiU.  1054. 

(i)  Hngtoa  v.  Prince,  Mo.  599.  Flower  ▼.  Vanghan,  HetL  147.  Randal  t.  Head,  Hard. 
188.    Tbe  aanie  role  aa  to  fUh.    Kelynac  ▼.  Gwaraa,  3  Toml  P.  C.  446. 

U)  Anon.  1  Vent  5.    Nicholas  ▼.  Elliot,  4  GwilL  1581. 

<i)  Gibs.  Cod.  XXX.  iii.  663 ;  in  which  place  it  is  arirued,  that  the  distinction  of  their 
being  coosomed  in  tbe  ^uiily  of  the  owner,  or  sold,  oookl  not  make  them  more  or  less  fere 


(/}  3  Inst  651.  1  Roll  Ab.  637,  pi.  1.  See  AjUffe*s  Parerg.  506.  Lyb  t.  Watte,  Mo. 
.908. 

(m)  Baxton  ▼.  Hutchinson,  3  Vem.  46.    Brown  ▼.  Vermnden,  1  Ch.  C.  373. 383. 

(n)  3  Inst.  653.  Mead  ▼.  Tborland,  Bird  ▼.  Wbite,  1  Roll  Ab.  646,  pi.  19.  Chapman  t. 
Barlow,  Bunb.  Idi3.  (o)  See  3  InsU  643. 
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after  the  passing  of  the  statute  45  Edw.  III.  c.  8;  which,  however* 
continued  to  be  the  rule  of  decision.  For,  as  to  the  extract  cHed  by 
Gibson,  of  a  supposed  ordinance  of  the  parlianient  at  Sartjm,(  p)  that 
was  never  tKiderstood  by  common  lawyers  as  restrictive  of  or  repug* 
nant  to  the  other  unquestionable  statute,  which  is  .said  to  be  deciara* 
tory  of  the  common  law,(9)  and  which  exempts  from  the  payment  of 
tithe  great  wood  of  twenty  yehrs*  growth  or  more* 

In  construing  this  statute,  great  difierenees  of  opinion  formerly  pre* 
Tailed,  but  it  seems  now  settled  by  the  great  authority  of  Lord  Hard« 
wicke,  that  of  all  timber  trees  ot  twenty  years'  growth  or  itpwarda* 
(whether  timber  by  the  general  hiw  or  by  special  custom)  no  tithe 
shall  be  paid  either  of  bodies,  lops,  or  tops  :(r)  that  as  to  pollard^  they 
are  tithable  or  not,  according  as  they  were  made  so,  above  or  under 
twenty  years*  growth  :(s)  that  whether  treea  are  timber  by  custom* 
r  *60  1  ^  ^^^  ^^^  when  pollards  were  so  made,  are  *qaetliooa 
^  ^    proper  for  a  jury;(^  and  that  the  use  to  whioh  wood  is 

applied,  in  general,  can  neither  give  nor  take  away  a  tithahio  quan 
lity.(te)  Coppice  wood,(t;)  and  trees  of  a  base  and  inferior  nature*  of 
any  age,(iD)  are  liable  to  the  demand  of  tithe.  Younff  oaks,  under  the 
age  of  twenty  years,  while  standing,  are  privileged  :(x)  but,  if  cut 
down  under  that  age,  they  are  said  to  be  tithable  as  common  under* 
wood.(y)  And  farther,  the  following  doctrine,  whether  authealtc  off 
not,  has  been  at  least  much  quoted,  viz. :  that  if  woods,  cousistiog 
chiefly  of  timber  trees,  with  bushes  and  underwoods  intermixed,  are 
cut  down  for  fuel,  and  made  into  faggots  promiscuously*  it  not  beioc 
worth  while  to  separate  one  part  from  the  other*  the  timber  trees  ahal 
privile^  the  whole :{%)  but  if  such  trees  grow  sparsim*  and  the  uoder^ 
wood  IS  the  greater  part,  the  whole  is  to  pay  tithe.(o)  TUs  rule* 
which  originally  occurs  in  one  of  our  old  reporters,(fr)  is,  perhaps*  ft 
stretching  of  the  law  to  answer  general  convenience,  but  it  is  also 
adopted  by  Gtbson,(c)  Ayiifie,((Q  and  Burn,(6)  in  treating  of  this  title* 

Ihe  manner  of  tithing  wood  is  various,  as  by  setting  out  theteoth 
acre  of  wood  8tandiog,(/)  the  tenth  pole  orperch,(f)  or  the  tenth 
faggot  or  biUet(4)  '  ' 

(p)  Gibs.  Cod.  XXX.  iii.  667.  Filz.  N.  R  51  H,  In  Daws  &  Molini's  cose,  3  L«on.  80, 
this  statote  ii  rapposed  pririr  to  tbe  45Ch  jmr  of  Edw.  III. ;  bat  Sir  Edward  Coke  makes  h 
as  late  as  the  7th  year  of  Rich.  IL    3  iDst  645. 

(^  3  Inst  643i  Brook  ▼.  Rogers,  Gibs.  God.  p.  668,  cit  Walton  ▼.  TWon,  Amb.  133, 
133.    3  Bom.  Ecc.  L.  485.  (r)  Walton  ▼.  Trjon,  Amb.  133.    1  Dick.  346. 

(«)  Walton  f.  Tmo,  Amb.  133, 134.    1  Dick.  347. 

it)  Bibye  v.  Huzlej,  Bunb.  198.    Walton  t.  Trron«  Arab.  135.    1  Dick.  84a 

(M)  WakoB  T.TrTen,  Amb.  133.  1  Dick.  84^  Gibs.  Cod.  zxx.  ▼.  p.  686,  §  3 ;  but  ses 
BazterF.  Hopes,  3  Inst  631,  cit  3  Inst  €58.  1  RoH.  Ab.  641.  R.  pL  3.  Bockle  f .  YanacrOi 
Bonb.  99  n.  contra ;  and  see  Sims  v.  Bennet,  7  Toml.  P.  C.  89. 

(o)  Daws  lb  If  oHoe's  case,  3  Leon.  80.    Haws  ▼.  Com wa),  1  Ley.  1 89.    1  Sid.  300. 

(v)  Foster  t.  Leonard,  Cro.  El  1.  Mo.  907.  Man  t.  Somerton,  1  Brownl  94.  Gnffljr 
V.Pindar, Hob. 319.    Anon. Cro.  Jac  199.    1  RolL  Ab.  640,  |d.  5,  6. 

(X)  Anon.  Cro.  £1 55.    Mo.  908.    See  1  RoO.  Ab.  640,  pi.  10. 

(y)  See  Fox  t.  Tbezton,  13  Mod.  534.  Walton  ▼.  Trron,  Amb.  133.  Ford  ▼.  Racster, 
4  Man.  lb  Sel.  130.  Chichester  t.  Sheldon,  Torn.  845.   Evans  ?.  Rowe,  1  Mac  &;  Y.  577, 

(t)  See  ComeUv.  Haws,l  Sid.  300. 

(a)  Buokharst  ▼.  Newnton,  Cro.  £1. 347.  (ft)  Daws  A,  Molins's  ca^e.  1  Lqob.  80. 

{€)  Cod.  XXX.  iii.  p.  667.  {d)  Parorff.  506, 506. 

!)  Ecc  L.  Ui.  489,  pi.  14.  (/)^i         —    "  " 

r)  See  Gee  ▼.  Pearch,  1  Wood.  436.    1  E.  &  Y.  658. 

J)  Ayl  Parerg.  (506.)    Braboume  v.  Eyres,  1  Wood , 

whether  a  setting  oat  oi'thc  tenth  bUlet  is  good.    Lister  f.  Cane,  1  Wood.  393. 


(e)  Ecc  L.  Ui.  489,  pi.  14.  (/ )  Bide  v.  EUis,  Hob.  850. 

(g)  See  Gee  ▼.  Pearch,  1  Wood.  436.    1  E.  &  Y.  658. 

(X)  AyL  Parerg.  (506.)    Braboume  v.  Eyre^  1  Wood.  186.    1  E.  &  Y.  497 ;  but  qosBTflb 
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These  ieem  to  be  the  principal  classes  of  things  not  lithaWe  by  the 
eommoii  law,  that  is,  without  alleging  *a  special  custom  r  ^g.  v 
er  prescriptioQ  for  the  demand.    But  by  a  statute  before    ^  -' 

eited,  barren  heath  and  waste  ground,  afterwards  converted  into 
arable  or  meadow,  shall  pay  tithe  after  the  space  of  seven  years.(t> 
Here  are  no  express  words  of  discharge  during  the  seven  years ;  but 
l^  a  reasonable  construction,  an  exemption  for  that-time  is  implied.(j) 
Land  is  considered  as  barren  within  this  statute,  if  it  be  unfilled,  though 
it  yield  some  fruit,  and  pay  sonoe  tithe,  as  of  wool  and  lambs.(fc)  But  if 
irbe  apt  for  tillage,  as  if  a  woodland  be  grubbed  and  made  fit  for  the 
ploagh,  it  shall  immediately  pay  tithe,  for  such  ground  is  not  in  its 
Bature  baiTen,(/)  nor  within  tne  protection  of  the  statute.  The  ques- 
tkm,  whether  land  is  barren,  within  the  meaning  and  benefit  oi^this 
act,  must  be  tried  at  common  law,  and  not  in  the  spiritual  court.(m)  ' 

The  payment  of  great,  and  of  all  prssdial,  tithes,  is  regularly  *onc0 
a  year;  and  if  land  hath  once  borne  this  annual  burden,  it  ought  not 
lo  be  affaio  charged.(ft)  But  it  is  said,  that  lands  sown  with  clover, 
wfajcb  Bath  a  quicker  increase,  ought  to  pay  tithe  oftener  than  once  A' 
jetLrj(o)  On  the  other  hand,  saffron  is  tithable,  though  gathered  but 
once  in  three  years.(  p)  Also,  it  seems  settled,  that  aftermath,  or  a. 
iecond  mowing  or  crop  of  hay,  shall  be  tithed.(7)  For  otherwise 
there  would  be  a  danserous  opportunity  of  defrauding  the  rector.(ry 
But  if  cattle  are  turned  to  feed  on  land,  which  has  *b^n  r  ^o  t 
iDowed  and  paid  tithe  of  hay,  no  agistment  tithe  (as  it  is  ■-  * 

ealled)  for  such  af^er-pasture  is  here  due.(f)  For  this  is,  at  least,  not 
so  open  to  firaixl  as  the  case  of  ai\ermath  ;  neither  does  it  impoverish 
the  agisted  land.  If,  however,  there  really  were  any  fraua  in  the* 
matter,  and  the  mowing,  from  a  sinister  view,  was  less  than  the  usual 
qmintity,  then,  perhaps,  tithe  ought  to  be  paid  for  the  agi8tment.(0 

IV.  I  proceed  now  to  exemptions  from  paying  tithes,  which  arise' 
not  so  properly  from  any  natural  or  inherent  quality  in  the  thing  to 
be  tithed,  as  for  a  collateral  reason.    These  are — 1.  Prescriptions  de* 
non  decimando :  2.  Prescriptions  de  modo  decimandi :  and,  3.  Com- 
positions* 

(t)8t9&3Edw.yT.e.l3,§5.  0')9InitG56. 

(k)  3  Init  655.  And  as  to  the  exeinpUoo  generally,  tee  Stockwell  y.  Terrj,  1  Vet.  115. 
Sebea  ▼.  Powell,  6  Tea.  297.  Warwick  ▼.  CoUlna,3  Mao.  &;  Sel.  349.  5  Mao.  &.  Sel.  166h. 

(/}  9  IdbU  656.  Anon.  1  Freem.  335.  Beardmore  ?.  Gilbert,  Bonb.  159.  Stockwell  v. 
Terry,  1  Vea.  117 ;  and  aee  Lord  Ellenboroagh*a  obsemtiona  in  Warwick  t.  Coiline,  9 
Man.  &;  8eL  358, 359.    5  If  an.  &.  Sel  171 .  (m)  Anon.  1  Keb.  953. 

(n)  Baiter*!  caae,  9  Inat  659,  oit.    Giba.  Cod.  XXX.  iii.  66a 

(0)  WHberington  t.  Harria,  2  Gwill.  825.  See  Woodford  ▼.  SCandfbfC,  1  Rayn»  59.  Hayee. 
T.  Dowse,  Bunb.  279. 

{p)  Wood'a  Inat  book  Ji.  cb.  2,  tit  Saffron.  Walton  ▼.  Tryon,  9  GwiU.  895.  Bot  tkerw 
doea  not  eeem  any  ibondation  in  (act  ibr  this  obaerration,  aafiWm  prodocinf  an  annoal* 
barvesL 

iq)  Gibi.  Cod.  XXX.  iii.  p.  669.  lRoU.Ab.  640,  pi  11;  bnt  aee  Defge,  pt  il  di.  9, 3.- 
~      ■      '- -  '  -n i,p|.  li    /    ■ 


Bom,  Ecc  L.  469,  cit    Wood,  Inat  t.  Aftermath,  I  Roll.  Ab.  640,  pi.  19.    And  a 
againat  aoeh  payment  ia  good    Johnaoo  ▼.  Awbery^Cra  Rl.  660.  Mo.  910.  Hall  t.  Fetty. 
place,  Cro.  Jae.  42. 

(r)  See  Nioliok*a  case,  Ma  910,  cit    Cro.  El.  660,  cit 

(a)  9  Inat  691.  659.  1  RoU.  Ab.  640,  pi  13, 641,  ^  16.  Green  t.  Anaten,  YeW.  86. 
Smith  ▼.  Johnaon,  Bonbw  1.  Ayde  r.  Fkiwer,  Bonb.  7.  Benaon  ▼.  Watkina,  Bonb.  10. 
Batchekr  v.  Smalloomh,  3  Mad.  19.  Bot  it  may  be  due  by  apecial  cnatom.  Turner  ▼.  Payne, 
1  Wood.  939.  (I)  See  Tennant  f .  Stabbing,  3  Anat  640> 
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910  WOODD&SSON'k  LE0TURE8. 

1.  A  custom  nr  prescriptioD  de  non  decimandp,  it  to  be  discharged 
absolutely  from  times,  and  to  pay  npthing  in  lieu  thereof.  Biit  this 
claim,  it  seems,  qan  pnlv  be  made  on  the  foupdatiop  of  this  maxima 
^oclesia  decimas  non  solvit  ecclesi£e,(tt)  aiKl,  thereforei  not  by  a  oi^re 
layman,  either  against  a  spiritual  rector,  or  a  lay  improprl4tQr»(v) 
The  principle  is  carried  so  far,  that  if  a  rector  demises  bis  gl^be  freei 
from  all  exactions,  yet  he  may  demand  tithe  thereof  from  bispwp  4eD- 
9nt  ;(u7)  and  if  he  keeps  the  glebe  in  his  own  hands,  ^nd  spws  it  with 
eorn  and  dies  before  i^everance,  his  executor  or  the  vei^dee  rvmst  pay 
tithe  to  the  succeeding  incumbent.(x)  It  has,  indeed  beep  hQldqn«, 
that  a  coupty  or  huiuired  may  prescribe  in  not  paying  tithe  of 
f  «63  1  ^<^*(y)  l^tit  then  *it  wag  at  thp  same  time  datermin^* 
^  ^  that  wood  is  not  tithable  of  compnop  rights  but  by  cgstpm. 

only ;  aud,  therefore,  it  is  oqly  insistipg  on  the  appiept  rigbt*  Np^s 
indent  such  wood,  as  iibpve  dpscribpd  in  that  respept,(9)  a/^fifus 
tithable  of  pompipo  right ;  but  thp  aocient  pr notice,  ip  libpis  ip  th^ 
spiritual  court,  was  to  allpgp  i^  custom  for  it.(a)  On  the  other  bapd* 
9  county  or  hundred  caapotprQSQribe  de  non  apcimandp^  as  tp  thiiP^g;! 
tithable  in  their  patore  pr  of  pommon  right,(&) 

The  king's  capacity  of  prescribing  de  non  decims^pdp  is  apt^ribed  to 
bis  bping  copsiderpd  as  persona  mixta,  and  POt  %  mere  l^ymmit  by  the. 
law.(c)  Thig  privilege,  Sir  William  Blackstonp  says,  ip  pprsonal  in 
the  king  and  upas  not  extppd  to  his  lpssee.(4{)i  There  is,  indeed*  fill 
anonymous  oasp  to  that  pffect  mentioned  in  thp  argument  pf  cQuiisel,(^) 
but  tbe  judgment  of  thp  court  ip  thp  prinpipal  case  was  Qppp6itp.(A 
Indeed  ip  anpther  case,  the  same  rqle  was  laid  dpwp«  bpt  thpre  the> 
crpwp  had  parted  with  the  freehold  pf  the  lands.(f )  And  Chi^Baroa 
Clomyns  takes  notice  of  its  having  been  determined  by  the  court  pf 
exchequer,(A)  that  the  lessee,  for  years  pnly,(t)  of  the  crowp  may  be 
discharged  from  tithes  by  a  prescription  de  nop  decimando  ip  tbe  kipg 
apd  hia  farmers.  For  otherwise  thp  privilege  would,  ip  the  pnain,  be 
DMgatory.    fiut  crpwn  lands,  though  aoc^cpt  demespPi  are  not  exempt 

(n)  Bljnoo  v.  Maraton,  Cro.  El.  479.  Cok€*a  cafe,  2  Roll.  161.  1  Gwill  375^  Ck»Ul^ 
T.  Oram,  4  GwilL  1 354.  Boott  ▼.  Airey,  3  Gwill.  1 174.  Lagden  f .  Flack,  3  tUgg.  C.  R.  308. 
Pas«  T.  WUion,  3  Jac.  &  W.  538. 


(9)  CharHon  ▼.  Chariton,  Banli.  335.  Bury  Corp.  ▼.  Efant,Dniib.345.  MeAw  v.  INitin/, 
;i  GwiU.  659.  Barrmgtoo  t.  Tria.  CuU.  Cambridge,  Bxeh.  Trio.  T.  17»4.  Fanrilaw  ▼• 
ReUMiram,  1  Eden,  37a.  39a    Beniey  «.  Har?^,  17  Vee.  119. 


(•D)  Wall.  504,  ed.  1735.  («)  Ibid. 

(y)  IXictALSi.dUl.ii.eh.5S,p.d4&  9  iMt  645.  HIek  ▼.  Woedaon.  9  Balk.  655,  ML 
1  Ld.  R.  137.  Page  f.  WUfoe,  3  Jac  &  W.  533.  Ckicbeater  v.  ^iheldoD,  Tetn..  350t 
where  it  it  aaid,  Ujal  Uie  datn  to  anoh  preecription  baa  never  been  aoeoeaafbl,  imle«iR  the 
•oanliea  of  Kent,  Sbaaeat,  and  SerreT.  («r)  Sup.  p.  00. 

(e;  Hick  ▼.  Woodson,  1  Ld.  R.  137.  A  prescription  to  be  discharged  of  the  tUie  ef  ewtf 
milk  is  mentioned,  Sewel  ▼.  Bioknop,  1  Roil.  Ab.  654.  Gibs.  Cod.  XXX.  ▼.  p.  653,  ¥.  HiH(, 
OIL;  and  Bum  aseribes  the  prohibition  in  that  case  to  that  tithe  being 00I7  doe  bv  eastom. 
3  Bam.  Eco.  L.  507 ;  hot  this  does  not  seem  to  be  so,  Hill  ▼.  Vaux,  1  Ld.  R.  358.  Carth. 
461.  The  prohibitioii  probably  waa,  beoaose  the  spiritual  court  eoidd  not  try  the  ouftom 
eoreiiaed. 

(k)  Hicks  T.  Woodson,  4  Mod.  336.  1  Balk.  655.  See  Pagfi  v.  Wibon,  3  Jae.  U  W. 
534.  (c)  Uolibrd  ▼.  Leach,  W.  Jon.  387.  (d)  9  Coamn.  31. 

(e)  13  Eliz.  Cra  ^  511.  (/)  Wright  ▼.  Wright,  9  Co.  45  a.    Cro.  Elit.  513. 

(g)  HiilSird  ▼.  Leaeh,  W.  Jon.  387.  Comina^s  ease«  HetL  60;  and  see  ABon.Ow.  46. 
Fossst  T.  Franklin,  8  Keb.  817.  Bannister  ▼.  Wright,  Sty.  137 ;  and  L.  Leonoi'seese.S  Leon. 
71 ;  where  it  is  said,  thai  the  prif  ilege  oeaaes,  when  tlie  cfown  grants  away  the  lefeieion. 

(A)  CoMi.  Dig.  Dismes,  E.  7.  (t)  See  Anon.  Mo.  915,  pL  1395. 
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from  tlthesi  wilhdcit  in  etpreM  pretoription  duly  proved:  the  king  only 
18  capable  ^of  such  a  prescription.  And  if  the  freehold  i-  ^^.  4 
is  oncc^  oM  of  the  king,  though  it  treturn  to  him  again  by  ^^  J 

escheat  of  forfeiture,  the  preacriptton  is  extinct.(;) 

AH  merely  eedesiiiBtical  poraoiis  are  exempt  from  tithes  as  to  Iand< 
which  they  hbid  in  tlieir  spiritual  character.  The  rector^  therelbre^ 
does  not  pay  tithe  to  the  vicar,  nor  e  cc>nversa(A)  Bat  this  does  not 
eitetid  to  churdiwatdens,(/)  as  to  land  settled  for  the  repairs  of  the 
church*  Neither  is  the  lessee  of  glebe  land,  as  I  have  belufe  intimated» 
exempt  firom  payment  of  tithes.(m)  But  the  lessees  of  spiritual  per- 
ions  may  be  discharged,  If  a  prescription  iB«iieged  and  proved,  extend* 
ihg  to  and  incliSiding  them.  Thus  a  bishop  may  prescribe  de  non 
decimando,  in  re^ct  to  lands,  parcel  of  his  bishopric,  for  himaelf  and 
his  f^frtners  al8o:(^)  and  the  copyhold  tenants  of  a  bishop  may  have 
the  benefit  of  the  like  pre»cription.(o) 

Lastly,  lajnnen  may  preecribe  de  noh  decimando  for  estates  belong* 
log  to  such  reliisious  houses,  and  such  only,  as  were  dissolved  by  ihe 
Stat.  31  Hen.  VIII.  c.  13;  which  act  extends  the  privilege  of  exemp* 
lion  to  all  persons  who  should  come  to  the  enjoyment  ofabbey  landn, 
4ischal^a  from  the  payment  of  tithes  at  the  time  of  passing  that 
lhw.{p)  Without  that  ckiuse  the  lands  would  not  have  been  discharged, 
even  in  the  hands  of  the  king,  but  the  privilege  would  have  beeit 
lost.(9)  The  clause  does  not  extend  to  the  abbeys  d^solved  by  th^ 
Mat.  tn  Ren.  VllL  c.  96  ;(r)  their  lands  are  lithable.  But  after  a  dif* 
ferehce  of  opinionS)(#)  it  seems  settled,  that  *the  posses-  r  ^^w  ^ 
itoos  of  the  order  of  St.  John  of  Jerusalem,  which  came  to  I-  ^^  J 
the  tro^n  by  the  stat.  S'^  Hen.  VIII.  c.  24,  are  exempt  from  the  pay- 
jfnem  of  lithea,  under  the  protection  of  the  said  stat.  31  Hen.  YIIL  c* 
iSphi  the  hands  of  the  king  and  his  graniees^l) 

Uiiitv  of  possession  is  softielimes  spoken  of  as  a  ground  of  discharge 
efeated  hy  the  8tatute,(«)  namely,  >^hete  an  abt)ey  had  a  rectory  and 
tiibable  lands  in  the  same  parish^  and  so  could  not  pay  tithes  to  itself, 
unless  we  consider  retainer  as  payment  of  a  man  to  him8elf.(t;)  By 
this  means  no  tithe  may  happen  to  have  been  paid  from  time  immemo- 
jrial,  and  it  might  then  operate  as  a  discharge,(u;)  to  be  referred,  likd 


VicmrorStriittoQT.Gre«lej,8«T.3.    Bleneowe  ? .  Barkfdale,  Cro.  El.  4*71^.  579.  Mo. 


(/)  Compcvt  f. ,  Hwd.  315. 

(i)  VicmrofStruttoQ  T.  Grealej,  8«i .  ^.    , , 

910.  (/)  LofigUj  f .  Meredine,  1  Roll  Ab.  651  pL  6. 

M  Vimf  «f  SlQi^Mi  f.  Qnmkj,  9m^.  3.    Wati^  504«  mI.  1797. 

(A)  1  lUU*  Ab.  653,  pL  3.    Beoniag  ▼.  Dowoe,  Bunb.  1^ 

(•)  lHgfe,pw  ti  ch.  16.  This  rule  as  to  oopyboldera,  wai,  I  believt,  agtio  reeogoiMd  in 
•  eaM  Bbost  twenty  jeun  af  o  between  the  copyhold  (enante  of  the  bishop  of  Durham  and 
the  reelor  of  SednfefieUL— -R.  WooooMaoN. 

ip)  ^  21.    See  lofloUiaby  v.  UUithorne,  Hard.  383. 

iq)  CorawaUia  v.  Spurlinir,  Cro.  Jae.  5d.    Gerrard  ▼.  Wri|^ht,  Cro.  Jac  608. 

if)  Gerrard  v.  Wriffht,  Cro.  Jao.  608.  Sydowne  ▼.  Holme,  Cro.  Car.  425 ;  and  eee Tato 
T.Shelton,4GwULI503. 

(•)  Corawallia  v.  Spurlingr,  Cro.  Jac  58.  Fouet  ▼.  Frankliii,  3  Keb.  217.  T.  Baysi.225. 
Urry  ▼.  Bowyer,  1  Gwill.  250. 

it)  Wbitiou  ▼.  Weeion,  W.  Jon.  1 9 1 .  Star  ?.  Ellyott,  I  Freem.  299.  Hanaoo  f .  Fie'din;, 
Gilb.225.finnb.2i4.    ToUer,  174, 175. 

(«)  Wood,  lost.  298.  (e)  Charobera  ▼.  Hanbary.  Mo.  .59P 

(IP)  U  is  said  that  aoch  discharge  ouffht  to  be — 1,  perpetual,  aee  Prowse*a  case,  4  Leon. 
47 ;  2,  free  drom  payoientof  any  tiU.es ;  3,  equal;  4  jusU  Priddlc  dc  Nappcr*i  caae,  11  Co.  14 
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the  other  exemptions,  to  the  head  of  prescription :  for  imity  d'poetet- 
9ion  is  no  discharge  of  it8eir.(2;) 

If  abbey  lands  were  discharged  by  other  means  besides  unity  of 
possession  (which,  as  I  have  said,  was  of  itself  no  dischai^  at  all,)  as 
oy  particular  prescription,  papal  bull,  or  ratione  ordinis,the  exemption, 
by  virtue  of  the  statute,  went  with  the  land.(y)  But  some  lands, 
belonging  to  the  privileged  orders  of  ecclesiastical  recluses,  were  lia- 
ble to  payment  of  tithes,  as  those  of  the  Cistercian8,(t)  acquired  by 
them  after  the  council  of  Lateran.(a)  The  general  method  of  proving 
whether  lands  were  obtained  by  any  religious  house  before  or  after 
that  douncil,  is  by  payment  of  tithes,  which  will  induce  a  presumption 
of  their  being  acquired  after  such  dftte.(&)  These  papal  exemptions 
were  usually  quamdiu  propriis  manibus  excoluntur ;  but  the  statute 
r  *C6  1  *^^^^"^'^>*''^d  ^^^  privilege  to  the  king,  and  all  claioaing 
'•  J  under  him.(c)    In  several  of  our  writers  on  ecclesiastical 

law  there  is  a  curious  account  given  of  the  names,  orders,  times  of 
foundation,  and  revenues,,  of  the  numerous  religious  houses  in  Eng- 
land and  Wales.(c/) 

.  2.  A  prescription  de  modo  decimandi  consists  in  some  proit,  or 
annual  compensation,  immemorially  due  and  paid  to  the  rector  or 
vicar  in  lieu  of  tithes,  as,  for  instance,  a  penny  an  acre  for  a  certain 
farm.  The  requisites  to  establish  it  are  principally  such  as  are  necessary 
to  make  valid  any  other  custom  or  prescription.  Thus,  that  every 
occupier  of  land  within  the  parish,  resident  out  of  the  parish,  should 
pay  a  penny  an  acre  for  such  pasture  land ;  but,  if  he  resides  within 
the  parish,  then  that  he  should  pay  tithes  in  kind,  is  a  good  modua*(e) 
As  such  customs  must  be  ancient,  if  the  pecuniary  payment  is  near  the 
preset  value  of  the  tithe,  it  will  be  set  aside  as  a  rank  modus ;(/)  for 
as,  in  such  case,  the  value  of  money  must,  within  the  time  of  legfA 
memory,  have  exceeded  the  value  of  the  tithe,  this  comparative  rea- 
som'n^  would  be  evidence  that  it  was  a  too  recent  usage.  A  modus 
likewise  for  the  tithe  of  any  thing  of  late  introduction  into  England,  as 


b.    Dobitoft  f .  CortaoM,  1  GwOl.  287.    Wright  ▼.  Gerrard,  1  GwiU.  383, 384 ;  and  no  Fox 
▼.  Bardwell,  Birkwell,  Com.  498.  ClavUle  f .  Oram,  4  GwiU.  1354. 

(X)  CUrko  V.  Drako,  Hob.  S98.    G«rrard  ▼.  Wright,  Cro.  Jac.  608.    W.  Jon.  3. 

(y)  See  Umprev  ▼.  Rooke,  Amb.  291.    Page  f .  WilMD,  3  JacdD  W.  528, 529, 53a 

(«)  Lord  f .  l^k,  Bonb.  122.  * 

-   (A)  A.  D.  1179  or  1215.  ^  Bum,  Eoc  L.Tithea,  III.  voL  iii.  p.  41S.ed.  7. 

(6)  See  Norton  ▼.  Hamrnond,  1  Yon.  ic  J.  94. 108. 

(c)  WilKm  ▼.  Redman,  Hard.  174.  190.  InsoMaby  ▼.  UUitliome,  Hard.  88S.  Tba 
objectkm  that  the  bnds  were  in  tenants*  bands  at  the  time  of  the  disaobitioB,  whiob  iii|ftTen 
a«  the  reason  of  the  decree  in  Lord  v.  l*ark,  Bonb.  122,  seems  of  no  avail  Porter  v.  Batburst, 
2  Roll.  14^  lGwilU373.  Palm.  118.  fiennison  ▼.  Smith,  £xch.  XI  Geo.  III.  Cbwkiy 
▼.Kejres,  4  GwilL  130a  See  also  Suthsm's  case,  Dj.  277  b.  pi.  €0.  The  troe  reason  of 
the  decree  in  Lord  ▼.  Turk,  is  said  tu  have  been  proof  of  payment  of  small  tithes. 

{d)  Wats.  eh.  xlviii.  p.  519.  Ajl.  Parerg.  647.  Born,  £ce.  L.  Thbes,  vol  iii.  417,  ed. 
7.  These  lists  do  not  mnice  Coggeshall  in  Easgj,  though  one  of  the  creater  abbeys.  Cow- 
lej  V.  Keyes,  4  G will  1 308.    Eiurie  on  Tithes,  vol.  ii.  518.    App.  111. 

(e)  Chapman  v.  Monson,  2  P.  W.  565.  Mob.  279.  So,  if  a  large  common  extends  into 
several  parishes,  a  custom  that  each  owner  of  cattle  ted  thereon  shall  pay  tithes  to  the  per- 
«on  of  his  own  parish  is  good.  Mickleburgh  v.  Cri^  2  Toml  P.  C.  444.  See  Lake  v. 
Skinner,  1  Jac.&.  W.18,  19. 

(/)  Heaton  v.  Cooke,  Wight  963.  Layng  v.  Yarborongh,  4  Price,  383 ;  in  both  which 
cases  it  was  earnestly  contended  by  one  learned  judge  (Mr.  Baron  Wood,)  that  the  setting 
aside  a  modus  for  railkness,  b  an  usurpation  of  the  provineo  of  a  jbry. 
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terktyi^)  *bop8XA)  wd  whiAtever  is-  in  the  Bumapre- r  ^n^  f 
dicament,(t)  caDnot  be  a  valid  modus,  for  want  of  a  wffi-  ^  ^ 

cieot  duratiosi.  It  may  also  be  objected  to  a  modus*  that  it  fixes  no 
certain  time  of  payment  ;(j)  or  that,  in  fact,  it  bath  been  interrupted 
for  a  bnff  space  of  time.(A)  On  these  and  other  grounds,  many  pre- 
pretended  prescriptions  of  this  kind  have  been  set  aside,  on  bills  filed  m 
courts  of  eiquily  for  that  purpose,  and  thereby  the  revenues  pf  the,paro- 
cbial  clergy  have  been  very  justly  and  largely  augmented. 

3*  The  payment  of  tithes  may  be  discharged  by  composition.  A 
real  composition  is  where  an  agreement  is  made  with  the  parson  or 
vicar,  with  the  consent  of  the  patron  and  ordinary,  that  the  lands 
specified  shall  be  exempt  from  the  payment  of  tithes,(/)  on  such  con- 
iiderations  as  are  contained  in  the  stipulation.  But  since  the  stat  13 
£L  c.  10,  for  preventing  the  alienation  of  ecclesiastical  estates,  no  com- 
position of  this  kind  can  be  made :  and  such  as  appear  to  be  of  a  later 
daie»  are  holdea  to  be  of  no  force.(iii)  It  seems,  there  have  been 
decrees  made  in  courts  of  equity  to  confirm  compositions  entered  into 
by  consent  of  the  parson,  patron,  and  ordinary,  though  subsequent  to 
the  statute  ;(ii)  but  only  when  they  have  appeared  to  be  for  the  benefit 
of  the  church.  And,  according  to  a  late  case,  finally  determined  by 
the  house  of  lords,  even  compositions,  confirmed  by  such  decrees  are 
not  binding  against  the  succeeding  incumbent  :(o)  which  authority 
was  relied  *upon  in  a  still  more  recent  decision,  conform-  r  #gg  -. 
able  thereto,  pronounced  by  the  court  of  exchequer.(p)      ^  J 

There  may  also  be  temporary  composiiions.(y)  out  if  they  are  by 
parol  (that  is,  without  writing,)  it  has  been  said,  they  are  good  only 
for  one  year.j(r)  Proper  notice  must,  however,  be  given  of  doternain- 
ing  tenr>porary  compositions,  as  six  months  at  least  before  the  time  of 
paying  tbe  recomponce,(f)  analogous  to  that  between  landlord  and 

.  {g\  JBrinkiow  v.  Ckknoods,  Bunb.  306,  mtr^.  Ctrleton  v.  Brightwdl,  3  P.  W.  462,  geoeT9l\y 
•opixMed  to  tuve  been  imported  from  America  about  1530. 

(A)  Craueh  r.  Rtsdeo,  I  Sid.  448.  S  Kob.  6tt.  1  Vent.  61.  Oee  r,  Fetrch,  2  Gwni.  5&k 
Xnifbtv.  Hals«ys7T.R.86.    9Bot.4iP.n3.    d  Toml.  P.  a  933. 

Ci)  As  potatwa,  Lajng  v.  Yarborough,  4  Pf  ice,  403 ;  tuioips,  ib.  Leyson  v.  Paraont,  18 
Ves.  173 ;  but  aee  Hallewell  v.  Trapes,  t2  N.  R.  1 75.    Biertie  v.  BeaumoQt,  3  Price,  313. 

(i)  As  to  the  certainty  reqaisite,  see  OaHeton  ▼.  Brightwell,  9  P.  W.  4S9.  Chapman  ▼. 
Mmmoii,S  P.  W.  573,   I'enwiabev.  L^mbe,  Amh.  SS7.    BardcMtlt  f.  Sifter,  Amb.  49. 

(ik)  3  Inst  S53.    Soott  v.  Smith,  1  Ves.  4e  B.  143. 

(0  Ekins  ▼.  Dormer,  3  Atk.  536.  See  Chapman  v.  Monion,  3  P.  W.  573.  Ekina  t. 
Fiirot,  3  Atk.  398.    Attorney-General  v.  Bowlea,  3  Atk.  809. 

(HI)  Mortiiner  r.  Lloyd,  7  Bro.  P.  C.  44k 

(R)  fidjferley  ▼.  Price,  Fineh,  18.    Doogles  v.  Vmc,  1  W^s.  138. 

(0)  Attorney  General  ▼.  Blair,  Amb.  510.  3  Eden,  304.  Burn,  Ree.  L.  Tithes,  fV.  vol. 
HI  439,  ed.  7.  7  Toml.  P.  C.  34.  See  Mortimer  v.  Lloyd,  7  Bro.  P.  C.  44.  Broe  f .  Chap- 
tin,  3  Gwill.  10.13.  7  Toiril  P.  G  304.  Jones  ▼.  Snow,  3  GwUL  1 199. 
'  ip)  Cartvri^t  v.  Colton,  4  Wood.  88.  And  a  real  composition  cannot  be  presumed  fVont 
usage,  bnt  the  deed  by  which  it  was  ereafed  must  be  shown,  Heathoote  v.  Mainwarin;,  3 
Bro.C.  C.317.  Hawes  r.Swaine,3Coz,  179.  Ward  ▼.  Shepherd,  3  Price,  007.  Bennett 
▼.  Skeffin^n»  4  Price,  143.  Esteoart  v.  Kingsoote,  4  Mad.  140;  but  it  may  be  inferred 
tW>«  circamstances,  atrongly  proving  that  snch  a  deed  was  ezecated.  Robinson  v.  Apple, 
ton,  3  GwilL  1 101.    Sawbrid^  v.  Benton,  3  Ans.  373.    Ridley  ▼.  Storey,  Dan.  157. 

iq)  Chapman  ▼.  Hnrst,  1  Leon.  151.    Hawkes  ▼.  Brothvrith,  Yelv.  94.    Cm.  Jac.  137. 

V)  Keddingfton  v.  Brid^an,  Bnnb.  3 ;  bat  see  Keddington  ▼.  Adamson,  8  Gwill.  611.  4 
Bac.  Ab.  34  n.    Hawlet  v.  Bayfield,  Hob.  176. 

(t)  Bnhop  ▼.  Chichester,  3  Bro.  C.  C.  161.  See  Leech  v.  Bailey,  6  Price,  .504.  Bat  it  is^ 
of  coome,  not  binding^  on  the  soocessor,  Brown  f.  Barlow,  3  Gwill  1001.    Lk>yd  v.  MortU 
Nov£MBCR,  1842.— 2  B 
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tenant ;  and  they  cannot  be  determined  as  to  part*  and  continued  as 
to  the  residue,  of  thidgs  included  in  the  composition.(0 

V.  The  laws  of  England  have  furnished  the  beneficed  clergy  with 
various  means  for  the  recovery  of  tithes,  or  their  value. 

Tithes  in  lay  hands  are  spoken  of  as  a  lay  fee;(«)  and  by  stat  32 
H.  VIII.  c.  7,  s.  7,  they  may  be  conveyed  by  fine  or  recovery,  and 
may  be  sued  for,  like  lands,  as  by  ejectment.(t;)  As  temporal  inherit- 
ances, they  are  assets  for  payment  of  debts.  Husbands  shall  be  ten* 
ants  by  the  curtesy,  and  wives  endowed  of  them.(ir)  And  they  seem 
not  to  be  liable  to  sequestration  in  the  ecclesiastical  court.(;r)  But  no 
r  ^Qg  1  action  at  common  law  lay  for  tithes  ^before  severance.(y) 
*-  ^  Neither  could  a  layman  sue  for  tithes  in  the  ecclesiastical 

Court.(t)  Indeed  after  they  are  served  they  are  mere  chattels  :(a) 
and,  if  the  incumbent  then  d'iCi  they  will  pass  to  his  personal  represent^ 
ative. 

A  beneficed  incumbent  might  always  libel  for  tithes  in  the  ecclesi- 
astical court.  And  so  might  a  lay  impropriator,  provided  the  suit 
was  between  him  and  another  parson  or  vicar,  as  concerning  the 
bounds  of  the  parishes,  or  a  hamlet  within  a  parish,(6)  for  both  parties 
are  considered  as  spiritual  persons  in  this  instance. 

And  now,  by  the  stat.  2  &  3.  Edw.  VI.  c.  13,  the  treble  value  of 
prsedial  tithes  may  be  recovered  in  courts  of  common  law,  and  double 
the  value  thereof  only  in  the  ecclesiastical  court,  because  in  the  latter 
the  tithes  themselves  are  recoverable. (c)  This  statute  extends  to  all 
persons,  lay  as  well  as  ecclesiastical,  to  whom  tithes  arc  payable,  as 
to  the  remedies  in  each  jurisdiction  respectively ;((/)  and  in  such 
action  in  the  temporal  courts,  the  right  has  sometimes  been  matter  of 
inquiry  and  decision.(e)  .  « 

If  the  tithes  are  set  out,  and  carried  away  by  a  stranger,  the  person 
entitled  may  have  an  action  of  trespass  at  common  law.(/) 

Small  tithes  mav  be  recovered  before  justices  of  the  peace,  by  the 
stat.  7  &  8  Will.  til.  c.  6 ;  and  those  due  from  Quakers,  by  another 
act  of  the  same  year.(f)  In  construing  the  former  of  these  stat- 
utes, it  has  been  adjudged,  that  if  the  party  insist  before  the  justice 
on  any  doubtful  matter  of  law  as  a  custom  to  be  discharged  of  a  cer- 
r  *70  1  ^^'"  *l^ind  of  tithes,(A)  the  order  may  be  removed  to  a 
*■  J  higher  tribunal. 

mer,  3  GwiH.  1060.  7  Toml.  P.  C.  493,  anlew  oonfirmed  by  Mine  receipt  bj  hinu  » Haw- 
kins T.  Kelly,  8  Vee.  30a    Aynafoj  ▼.  Wordsworth,  2  Ves.  '&  a  331. 

(<)  Rejoel  V.  Rotifers,  Bonb.  15. 

(«)  Wafs.  386.  459,  ed.  1 727.    Crathorne  t.  Taylor,  2  Toml.  B.  C.  413, 414. 

(v)  The  stat  32  Hen.  VIIL  eh.  7,  f  7,  gives  ao  atoise,  and  mubles  fines  and  reooverios 
to  be  had  of  them.  Co.  Ln.  157  a.  Priest  v.  Wood,  Cro.  Car.  301.  Badwin  ▼.  Wine,  W. 
Jon.  322.  CameU  v.  Ckfering,  2  Ld.  Raym.  789.  Bally  ▼.  Wells,  3  Wils.  30.  WaU.  590. 
6:i7.  ed.  1727.  (w)  Co.  Ln.  159,  a.  (x)  Anon.  2  Vent  35. 

(y;  Wsu.505,506. 

(«)  Before  the  at  2  &  3  Edw.  VI.  c.  13,  §  13.  Wats.  587.  See  Dagge  v.  Penkevan,  Cro. 
itic.  70.  («)  Wats.  632,  ed.  17*27.  (6)  Wats.  481,  ed.  1701. 

(c)    Gibs.  Cod.  XXX.  viii.  p.  G97.  2  Inst  612.  (d)  Co.  Ln.  159  a. 

(f )  Tbe  statute  applies  to  predial  tithes  only,  Pain  v.  Nicholi,  1  Brownl  65,  and  snob 
prtedial  tithes  as  can  be  set  out  in  kind.   Scarr  v.  Trin.  Coll.  Cambridge,  3  Ans.  763. 

(/)  SNilman  v,  Channr,  Latch.  8.  Wats.  590,  ed.  1727.  See  Year-b.  50  Edw.  III.  20  b. 
21  a.    Leifrh  v.  Wood,  Mo.  912.  (g)  St  7  &  8  Will.  111.  e.  34. 

(&)  See  Rex  v.  Fumes,  1  Burr.  486,  cit  2  Hawk.  P.  C.  289,  ctt  Rex  ?.  Wakefield,  1 
Burr.  487,  488. 


Digitized  by 


Google 


JOllTT  OWNERSHIP  OF  ESTATES.  315 

Lastly,  the  proper  measure  (notwithstandiDg  these  various  other 
remedies  in  the  temporal  and  ecclesiastical  courts,)  especially  when 
the  matter  in  contest  is  considerable,  or  the  validity  of  a  modus  is  to 
be  tried,  is  to  file  a  bill  in  the  courts  of  chancery  dr  exchequer.(t)  A 
portion  of  tithes,  as^we  have  before  seen,  may  be  so  sued  for  (making 
the  incumbent  of  the  parish,  where  they  lie,  a  party,)  as  well  as  the 
emoluments  of  a  complete  rectory.(^*)  If  the  defendant  admits  the 
^neral  nsht,  and  insists  only  upon  his  peculiar  exemption,  such  admis- 
sion is  sufficient  to  put  him  upon  proving  his  alleged  exemption ;  and 
the  plaintifT,  although  a  lay  impropriator,  is  under  no  necessity  of  pro- 
ving actual  payment  of  tithes.(A)  Neither  can  a  prescription  de  non 
dccimando  be  set  up  asainst  a  lay  impropriator  any  more  than  against 
a  spiritual  incumbent.(7) 

Having  made  these  ol>servatioDs  on  incorporeal  hereditaments,  and 
thus  particularly  dilated  on  the  subject  of  tithes,  I  shall  in  the  next 
lecture  resume  the  consideration  of  landed  estates,  by  treating  of  them 
in  respect  to  the  joint  or  contemporary  ownership,  that  may  be  had 
therein. 

(t)  Co.  Ld.  159  a.  Hftrgr.  note  4.  Stratt  ▼.  Baker,  2  Vet.  h  69a  Poltenej  v.  Wamn, 
6  Ves.  90.  Bishop  of  SL  Asaph  ? .  Williams,  Jac.  359,  353.  The  smallness  of  the  demand 
is  no  objection  to  ioinfir  in  eqmiy,  Griffith  v.  Lewis,  9  Gwill.  736. 2  Toml.  P.  C.  407.  See 
Bcvan  ▼.  Williami,  1  Wood.  350. 

ij)  Bailey  v.  Worrall,  Bunb.  1 15.    9  GwilL  632.    See  Hooper  t«  Lethbridge,  Bimb.901« 

ik)  BensoQ  v.  CHive,  Boob.  284.    Charlton  v.  Charlton,  Bunb.  dS5. 

0)  Bury  V.  Evans,  Bunb.  345.  Com.  643.  Berncy  v.  Hervey,  17  Ver.  143.  With  this 
lecture  concludes  the  author's  sketch  of  the  law  of  tithes,  in  which  his  observations  are 
entitled  to  jpreat  attention,  he  having  early  devoted  himself  to  the  stady  ef  that  braneh  of 
Ihe  law,  aftd  a  manuscript  treatise  of  his  having  formed  the  groundwork  oSQuS.  Toiler** 
work  00  tiChtM,  the  best  book  on  the  subject. 


^LECTURE  XXIII.  [     ni     ] 

or  THE  JOIITT  OR  OOirTfiMPORART  OWNfiRSHIP  OP  ESTATES. 

I  QOMB  now  to  consider  lands  and  tenements  in  a  point  of  view, 
disiinct  alike  from  the  quantity  of  the  interest*  and  from  the  quality  of 
the  tenure,  namely,  in  respect  to  the  joint  or  contemporary  ownership 
therein,  that  is,  as  they  are  holden  in — 1.  Severalty,  2.  Coparcenary, 
3.  Joint  tenancy,  or,  4.  Tenancy  in  common. 

L  Estates  holden  in  severalty  are  such,  of  which  there  is  only  one 
owner  during  the  continuance  of  his  interest  therein.  This  is  by  far 
the  most  usual ;  of  which  it  is  unnecessary  to  make  any  other  remark, 
except  that  all  estates  are  supposed  to  be  thus  holden,  unless  the  con-> 
trarv  appears.(ci) 

IL  Those  wno  hold  their  estate  in  coparcenary,  are  styled  coparce- 
ners, or  parceners,  and  are  of  two  sorts :  1.  by  commom  law ;  2.  by 
custom. 

(a)  It  would  be  more  accurate  to  term  this  a  sole  or  separate  tenanoj.  For  estates  are 
said  also  to  be  several  in  ooparoeoary  as  contrasted  with  joint  tenancy,  or  where  joint  ten- 
ancy  is  turned  into  tenancy  in  odhimon,  there  being  no  privity  of  tiUe«  though  the  ] 
■ioa  is  still  indiscriminate  and  undivided.    See  1  Prest  Est  130, 3d.  ed. 
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L  Where  a  man  or  woman  dieth  seised  of  lands  or  tenements  in 
fee  simple  or  fee  tail,  and  without  is5ue  male,  his  or  her  daughters* 
whatever  be  the  number,  succeed  to  the  estate  jointly  as  one  heir,  and 
are  parceners  according  to  the  course  of  the  common  law.(6)  In 
like  manner  sisters,  where  there  is  no  brother  nor  descendants  from 
a  brother,  and  aunts,  where  there  is  no  uncle,  nor  descendant  from 
as  near  or  nearer  male  heir,  may  jointly  inherit  as  parcener8.(c)  But 
if  the  estate  is  in  fee  taiU  it  is  then  necessary,  that  they  should  be 
descended  from  the  first  donee. 

r  *12  1  *Thi8  manner  of  holding  must  always  be  created  by 
*•  J  the  operation  of  the  law,  namely,  by  the  descent  thereby 

cast  on  such  tenants.(tif)  For  no  man  can  by  any  grant  constitute  bis 
grantees  coparceners  :(e)  in  which  respect,  this  kind  of  ownership  is 
directly  opposite  to  joint  tenancy,  for  that  can  arise  solely  by  act  of 
the  party,  as  by  deed. 

Where  a  man  is  disseised  of  his  estate,  yet  his  right  thereto,  if  that 
yemains,  will  descend  m  coparcenary,  in  the  same  manner,  and  to  the 
same  persons,  as  if  it  had  been  accompanied  with  actual  possession.C/) 

The  mode  of  the  descent  in  coparcenary  is  never  per  capita,  but 
where  the  claimants  are  in  the  same  degree  of  relationship;  as  daugh- 
ters, or  sisters,  or  the  like,  of  the  common  ancestor,  and  are  entitled 
in  their  own  right,  not  jure  representationis,  to  inherit  from  him.(;) 
For,  if  a  man  hath  issue  two  daughters  A.  and  B.,  and  A.  hath  issue 
two  daughters,  and  dreth ;  here,  after  the  death  of  the  ancestor,  the 
two  daughters  of  A.  wilt,  indeed,  be  parceners  with  their  aunt  B. ;  but 
they  will  be  entitled  only  to  their  mother's  half,  and  the  other  half  will 
descend  to  their  aunt,  whieh  is  a  descent  per  stirpes.  Also,  if  a  man 
hath  issue  two  daughters,  and  they  both  Jie  in  their  father's  lifetime, 
the  eldest  leaving  three  daughters,  and  the  younger  one  daughter; 
these  four  stand  in  the  same  degree  of  relationsnip,  as  ^rand-danghters, 
to  him,  from  whom  they  are  to  inherit,  yei  not  claimmg  in  their  own 
i^ighr,  but  jure  representationis ;  the  daughter  of  the  younger  shall 
have  a^  much  as  the  three  daughters  of  the  elder,  ratione  stirpium.  It 
is  also  to  be  observed,  that  if  a  man  hath  issue  two  daughters,  A.  and 
B.,  and  A.  hath  issue  divers  sons  and  daughters,  and  B.  hath  issue  only 
daughters;  here  the  eldest  son  of  A.  shall  exclude  his  brotliers  and 
sisters  entirely,  and  shall-  inherit  as  coparcener  with  his  first  cousins, 
the  daughters  of  B.,  he  taking  one-half,  and  they  the  other  moiety, 
r  ^73  1  *^"  general,  all  thincs  that  may  be  inherited,  may  dds- 
^  J  cend  in  coparcenary,  though  they  are  of  an  entire  nature? 

hs  an  advowson,  for  the  chorch  may  bd  presented  to  by  turns  ;{k)  or 
it  mill,  for  the  elder  parcener  might  have  it  for  a  certain  period,  of 
one  toll*dish,  and  the  younger  for  a  like  time  afterwards,  or  a  second 
toll-dish.(<)  In  like  manner,  so  long  as  villerns  or  bondmen  were  a 
species  of  descendible  property,  it  was  said,  that  one  coparcener  might 
have  the  profit  of  the  service  one  day,  and  the  other  coparcener  the 
hext:  and  that  for  the  same  reason  a  wife  might  be  endowed  of  such 
an  inheritance.(j)  But,  according  to  Sir  £dward  Coke,  fl^me  mherit« 

(6)  Litt  i  341.  (O  Lilt  4  34$.    C(».  Ln.  165  b. 

{d)  Litt  i  354.  (e)  Stofi^ll  ▼.  H&rtibrd,  3  Leoo.  14. 

(/)  Co  Ln*  1 64  t.  Watk.  Dote.  ch.  i.  $  a     (^)  Co.  Ln.  164  a,  t>.  ^,. 

(A)  Co. Lo.  164 b.  (0  Co. Lo.  165  «.    Ferk.i.343.     C/)  Co.Ln.l64lk  P^.$34S. 
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iinees  are  entire  and  also  indivisible,  and  «ball  not  be  parcelled  out 
among  these  joint  claimants  by  descent.(ilr)  He  cites,  as  an  instance, 
the  case  of  a  hereditary  office  of  honour,  as  to  be  his^h  constable  of 
England,  descending  lo  females,  which,  he  says,  may  be  executed  by 
the  husband  of  the  eldest  daughter,  sister,  or  the  like,  of  the  last  pos* 
sessor,  and  l^fore  her  marriage  it  may  be  discharged  by  some  suffi^ 
cient  deputy.  This- doctrine,  however,  is  overruled  by  a  recent 
authority.  For  on  the  death  of  the  duke  of  Ancasler  and  Kesteven» 
seised  in  fee  of  the  office  of  great  chamberlain  of  England,  July  8, 
1779|  leaving  two  sisters  his  co-heiresses  at  law,  the  elder  of  whom 
was  married,  the  judges  gave  their  opinion  in  the  house  of  lords,  *<  that 
the  office  belongs  to  both  sisters ;  that  the  husband  of  the  elder  is  not 
of  right  entitled  to  execute  the  said  office ;  that  both  sisters  may  exe* 
^  cute  it  by  deputy  to  be  appointed  by  them,  such  deputy  not  being  of 
a  degree  inferior  to  a  knight,  and  to  be  approved  of  by  the  king.(/) 
The  crown  of  Great  Britain  is,  without  all  question,  descendible  to 
the  eldest  t^eir  female  alone,  for  default  of  a  male  heir  in  equal  degree, 
ordure  representationis;  and  neither  coparcenary,  nor  any  similar 
elaim  obtained  in  anv  age  on  this  sreat  occaaion.(m) 

^Parceners,  as  I  have  said,  make  but  one  heir ;  they  *-  ^j.  •> 
•re  suable,  in  respect  to  their  joint  estate,  by  one  writ,  ^  ^ 

and  are  constriied  to  have  but  one  entire  freehold  between  thcm.(n) 
This,  however,  is  not  so  entire,  but  that  the  purparty,  as  it  is  called, 
of  one  does  not  survive  benefically  to' the  rest,  for  it  descends,  accord* 
ing  to  the  common  rules  and  canons  of  inheritance,  to  her  son,  or 
other  immediate  heir;  and  for  different  purposes,  they  have  several 
freeholds,  as  between  themselves,  though  not  as  to  strangers.  But  if 
one  coparcener  takes  the  profits  of  the  whole  land  (without  a  special 
exclusive  claim,  and  without  making  a  feoffinent  or  the  like),  this  will 
not  devest  the  estate  of  the  oihers»(o) 

An  estate  in  coparcenary  may  be  destroyed  by  the  tacit  operation 
of  law,  or  the  express  act  of  the  parties.(p) 

(1.)  Thus,  if  one  parcener  makes  a  feoffment  of  her  part,  this  part 
IB  thereby  severed,  and  the  feoffee  does  not  hold  in  parcenary,  but  in 
eommon.    So  one  parcener  who  disseises  the  other,  does  not  hold  in 

!>arcenary,  until  re-entry  or  recovery  by  the  disseisee,  nor  indeed,  as 
t  seems,  after  such  restitution.  The  last  example  of  this  kind,  whjoh 
I  shall  mention,  is,  where  there  are  two  coparceners,  both  of  whom 
take  husbands,  have  issue,  and  die;  hereupon  such  husbands  become 
tenants  by  the  curtesy,  in  common,(9)  and  the  coparcenary  is  divided. 
All  these  are  called  partitions  in  law.  Bqt,  in  effect,  they  do  not 
actually  ascertain  which  field  or  which  acre  shall  belong  to  one,  and 
which  to  the  other  parcener.  They  are,  therefore,  properly  only 
severances  of  the  coparcenary,  converting  it  into  a  tenancy  in  oom- 
noon. 

(*)  Co.  Ln.  165  a. 

(/)  Pr'mted  oanes,  toI.  xxvi.  pp.  155. 160.    Co.  Ln.  165  a,    Harsr.  n.  8. 

(M)  Co.  Ln.  165  a.  Soe  Aoon.  Loffl,  396,  marg.  And  the  Unda  of  the  crown  detcend 
in  the  same  manner  as  the  crown  itaelf.    Co.  Ifn,  15  Ik 

(n)  Co.  Ln.  163  t»,  164  a.    Com.  Dig.  Parcener,  A.  4. 

(0)  Litt  ^  710.  Co.  Ln.  243  b,  S73  b,  374  a.  See  Doe  d.  Bamett  v.  Keen,  7  T.  R.  390.  Dop 
d.  Gill  V.  Pearwrn,  6  Ceet,  J  73.  (p)  Ca  Ln.  167  b.    Com.  Dig.  Purpi^ner,  C,  1.  . 

(f)  U  Cra.  Pig.  5^,  ^  10,  ed.  2*    Co.  Ln.  167  b. 
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By  the  last  kntance  of  sevoraooe^  whksb  I  quoted,  it  appears*  awl 
it  is  the  established  law,  that  a  husband  may  be  tenanl  by  tlid  ourUsy 
of  an  estate*  which  his  wife  inherited  as  a  coparcener  ;(r)  and  e  goih 
r  ^75  1  ^^^^*  ^  ^'^^'  *'  apprehend,  may  be  endowed  out  of  lands 
V  -I  holdeu  by  her  husband  in  coparcenary.(#) 

.  (3.)  By  the  express  act  of  \he  parlies,  a  disunion  or  partition  may 
be  made,  not  onlv  of  the  manner  of  holding,  but  of  (he  very  lands  and 
possessions,  so  tliat  each  parcener  may  enjov  a  distributive  share 
thereof  in  severalty.  And  this  may  be  effected  by  consent,  (in  which 
case  Littleton  and  Sir  Edward  Coke,  under  this  title,  describe  various 
modes  of  carrying  it  into  execution:)  or  it  may  be  done  by  compol* 
sion ;  for  parceners  might  always,  by  the  common  law,  be  forced  to 
sufier  pariition.(()  To  this  end  was  provided  the  writ  de  paxtitione 
iaciendlU  which  brought  the  matter  to  an  issue  and  decision,  accord- 
ing to  the  course  of  civil  actions.  However,  it  was  usual  very  early 
to  resort  to  the  court  of  chancery  to  have  a  decree  for  partition  ;(u) 
and  it  is  now  almost  the  invariable  practice,  especially  where  the  title 
is  complicated,  or  there  is  any  incumbrance  on  the  estate. 

I  shall  briefly  mention  another  incident  to  estates  in  copareeoaryy 
for  the  sake  of  explaining  a  doubt,  that  might  arise  on  the  sabject. 
Where  an  estate  descends  in  fee  simple  among  coparceners  from  the 
^ame  ancestor,  who  hath  formerly  made  a  gift  to  one  of  them  in  frankr 
marriage,  such  donee  or  her  heirs  will  not  bo  entitled  to  any  share  in 
the  fee  simple  lands,  unless  she  -or  they  will  bring  the  lands  given  in 
frankmarriage  into  hotchpot,  that  is,  make  or  consider  them  as  end 
i^ggregate  fund,  and  consent  to  take  an  equal  portion  of  the  whole^ta) 
Now,  from  the  manner  this  law  of  hotchpot  is  commo«ily  expretaeoi 
it  might  be  conceived,  that  the  lands  given  in  frankmarriage  onigfat, 
at  the  election  of  the  donee,  lose  the  quality  of  estates  tail,  and  that 
r  ^G  1  ^^^  ^^o]e  ''property  might,  in  making  partition,  be  indis* 
I-  ^  criminately  parcelled  out,  and  each  portion  become  des- 

cendible in  fee  simple.  But  if  we  resort  to  Littleton  himself,  we  shall 
receive  the  contrary  information;  for  he  writes,  that  **  always  upoo 
such  partition  the  lands  given  in  frankmarriage  remain  to  the  doneea 
and  to  their  heirs  accormng  to  the  form  of  the  gift.  For  if  the  other 
parcener  should  have  any  of  that,  which  is  given  in  frankmarxiagei  of 
this  would  ensi|6  an  inconvcnieope,  and  a  thing  against  reasoiv  which 
the  law  will  not  sufrer."(a;) 

.  2.  Having  thus  far  spoken  of  parceners  at  comaK)o  law,  I  proceod 
to  the  second  sort,  or  those  by  custom ;  and  hereby  are  understood 
lands  of  the  tenure  called  gavelkind.  By  such  custom  of  gavelkind, 
lands  and  tenements  descend  equally  among  all  the  sons,  who  art 
therefore  considered  in  the  light  of  parcener8.(y) 
.   By  statutes,(t)  divers  lands  in  Kent  (which  is  the  most  conunoa 

(r)  Liu.  (  264.  (g)  See  LiU.  (  53.    8  Cro.  Dig.  530, «  10,  ed.  *X 

(t)  Afler  partition  either  by  doed  or  operation  of  law,  some  pmpertiea  of  eopafeefiary  hf 
tlie  old  law  remainf  but  in  poinU  wbicb  may  be  dieremrded  as  ob«>lela.  Tbet&rd  v.  lliet- 
Ibrd,  Sav.  113.    Co.  Ln«  165  b,  174  a,  b. 

(/i)  Riz.  N.  B.HIQ.]  C.  11.    Sec  Co.  Ln.  169  a.  Harg.  n.  2,  vil    1  Tr.  Eq.  18.  ed.  5. 

(to)  Litt.  §  266,  267.  (x)  LitL  ^  269.  (»)  LUt.  §  265. 

(€)  Tbeae,  B<wrding  to  nobinnon,  Gavelk.  are  acven :— St.  11  Hen.  VIL,  15  ft.  35  Hen. 
VIU.  cti.  :i,  2  &  3  Edw.  VI.  ch.  1, 1  Eiiz,  and  21  Jamea  h ;  aU  private  acta,  ezoept  31  HeU. 
Vni.  c.  3,  wbicb  ia  also  in  the  ibrm  uf  a  private  act,  ai>d,  tboof  b  printed  ia.the  etatute 
book,  cooljiina  no  dcvkratloa  uf  ita  bein^;  &  public  act.    Rob.  Gav.  Df  a. 
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of  this  cuttomXa)  are  disgaTelled.  Upon  thig  law  it  has  beea. 
adjodftdt'thttt  such  estates,  tiuMigh  they  are  thereby  made  deseendibte 
•eeordiag  to  the  coarse  of  the  common  taw,  do  not  lose  any  other 
Realities,  appertaining  to  gaTelkind  lands.(6) 

One  of  these  qualities  is,  that  the  wife  shall  be  endowed  of  a  moiety 
of  gavelkind  lands,  not  for  life,  but  quamdiu  vidua  et  casta  vixerit ; 
which  species  of  endowment  she  cannot  waive,  and  take  a  third  part 
for  her  life.(c)  A  second  marriage,  therefore,  is,  in  stich  case,  a  bar 
*to  tlie  claim  of  dowen(J)  Other  leading  distinctions  of  r  ^^^  ^ 
gavelkind  tennre  are,  that  the  lands  do  not  escheat  on^  J 

attainder  of  felony,  and  that  the  heir  is  of  age  at  fifteen  years  to  alien 
Us  estate  for  a  valuable  consideration.(e) 

It  ia  aopposed,  that  before  the  conquest  all  the  lands  in  England 
deseended  according  to  the  custom  of  gavelkind.(/)  And  at  present, 
it  seems,  the  costom,  where  it  prevailed,  is  not  so  narrowed,  or  taken 
so  strictly,  as  other  local  usages,  which  derogate  from  the  common 
law.  For  if  a  man  seised  of  gavelkind  lands  has  three  sons,  one  of 
whom  dies  in. his  father's  lifetime,  leaving  issue  a  daughter,  such 
daoghter  will  inherit  her  father^s  purparty,  jure  representationis  :(g) 
which  agrees  with  the  course  of  descents  in  coparcenary  at  common 
law.  I  shall  here  only  farther  observe,  that  a  rent  to  a  man  and  his 
hmrs,  created  out  of  gavelkind  lands,  will  follow  the  nature  of  such 
lands,  and  descend  equally  to  all  the  8ons.(A) 

III.  I  proceed  now  to  another  modification  of  joint  and  oontem^ 
{Mirary  owaersbip  in  estates,  which  is  called  joint  tenancy.  This 
ealttte  ctmimences,  where  lands  or  tenements  are  conveyed  to  two  or 
more  iti  fee  simple,  or  for  any  lesser  interest  therein.,  It  arises  always 
by  perchaae  (in  the  large  acceptation  of  that  word,)  and  never  by 
doscea»t.  BiM  it  may  be  created  by  a  feoffifnent,  lease,  fine,  recovery, 
or  any  other  mode  of  conveyance.(t)  We  may  perceive  already, 
that,  while  coparcenary  obtains  only  in  estates  of  inheritance,  there 
asay  be  a  joint  tenancy  of  any  quantity  of  interest,  as  of  a  term  for 
years*  Indeed,  a  mere  chattel  may  be  possessed  by  joint  tenants,  ns 
•  bone,  or  the  like ;( j)  but  with  an  exception  as  to  copartnerships 
*iii  trade  and  commerce,  whether  of  principal  merchants,  r  ^^g  -i 
or  inferior  shopkeepers.  For  the  most  distinguishing  L  '°  J 
lacideat  of  joint  tenancy  is  the  jus  accrescendi ;  by  which,  when  one 
}okit  tenant  dies,  his  interest  is  not  transmitted  to  his  heirs,  in  the  case 
of  descendible  property,  nor  to  his  personal  representatives,  in  the  case 
of  pereonal  eflmta  or  chattels,  but  vests  in  the  survivor  of  survivors ; 

(p)  The  prtooiptlity  of  Wak*  wm  raki«ot  to  tiib  eoftoOK  whieb  wu  oonfimwi  by  it  t7 
Hco.  Viil.  c.  3G,  §  3,  and  aboUabod  br  34  &  35  Hen.  Vlll.  c 26,4  91.  Tbo  prtrainptioa 
b,  that  tafida  in  Kent  are  oF  gavelkind  tenure.  Gouge  ▼.  Woodwin,  Rob.  Gav.  54,  cit.  fiur* 
ridge  ▼.  Soaaez,  3  Ld.  Raym.  1399.  But  H  haa  been  aaid  that  Ihia  mnat  be  apeciaUy 
•leaded,  aad  the  coart  eanoot  intend  it  Hamphfy  t.  fiatbnrft,  LiUw.  754 ;  bot  leo  BeUwit 
v.Beater,]  Ld.  Raym.  381. 

(6^  WiMinan  v.  CoUoo,  1  Sid.  77. 137.  1  Lev.  79.  Hard.  335.  Brown  t.  Brookea,  Rob. 
Gav.  97.  (c)  Co.  Ln.  33  b.    Rob.  Gav.  1 65. 

{d)  Hunt  v.GUborne,  1  Leon.  133.  Cro.  El.  131.  See  Anon.  1  Leon.  33.  Wood  v.  Day, 
7  Tau.  645.  (e)  Anon.  Benl  33,  pi.  53.    TRolL  Ab.  568,  pi.  1  to  6. 

(/)  Clements  v.  Scodamore,  3  Ld.  Raym.  1034.  Don  d.  Lushiogton  v.  Llandsff,  3  New 
^  506.  (g)  ClemenU  v.  Soodareorc,  3  Ld.  Raym.  1035.    1  Salk.  343, 

(h)  Randan  v.' Jenkini,  1  Mud.  96.  9a  3  Lev.  87.  I  Vero.  4d9,  cit.;  but  it  ia  othcrwiM 
••'  to  ttthea.    Doe  d.  Luahinglon  v.  Llaudaff,  3  New  R.  508. 

(t)  Co.  Ln.  180  b.  ( j;  Lilt  §  381. 
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this  riffht  of  survivorship  b^ing  adtnitted  eqaally  in  regardto  personal 
chattels,  as  in  estates  of  every  denomination.  Now,  if  itook  in  trade 
were  subject  to  the  same  claim,  one  of  two  evils  might  ensue :  either 
the  family  of  a  deceased  partner  might  be  left  destitute ;  or  men's  fear 
of  employing  a  considerable  part  of  their  property  in  these  undertak* 
ings,  might  check  the  spirit  of  commerce.  It  is,  therefore,  the  estab* 
li^hcd  law  of  merchants,  that  among  them,  joint  tenancy  and  survivor^ 
ship  do  not  prevail.(it) 

This  right  of  survivorship  Sir  William  Blackstone  apprehends  to 
be  the  reason,  why  neither  the  kins,  nor  any  corporation,  can  be  joint 
tenant  with  a  private  person. (/)  But  the  rule  is  more  extensive :  for 
two  corporations  cannot  be  joint  tenants  togetfaer.(m)  And  there  may 
be  joint  tenants,  Vvho  have  not  equal  benefit  of  survivorship.  As  if 
lands  are  demised  to  A.  and  B.  for  the  life  of  A.,  if  B*  dies,  A.  shall 
have  the  whole  by  survivorship :  but  if  A.  dies,B.  shall  have  netbing; 
for  the  estate  is  determined.(9i) 

It  must  also  be  noted,  that  there  may  be  joint  tenants  for  life,  where 
the  remainder  or  reversion  of  inheritance  is  separate  or  several;  and 
there  may  also  be  several  estates  for  life,  with  a  joint  remainderor  reTer« 
sion.  Thus,  if  lands  are  conveyed  to  two  men  and  the  heirs  of  their 
bodie5,(o)  or  to  two  women  and  the  heirs  of  their  bodies,(p)  or  to  two 
r  ^79  1  ^^^  ^"^  ^  woman  and  the  heirs  of  *their  three  bodiee,^^) 
I-  -J  or  e  converse,  or  to  a  man  and  woman,  who  are  prohitnt* 

ed  from  internr^arrying,  as  brother  and  sister,  and  the  heirs  of  their 
bodies  ;(r)  in  all  these  cases  the  grantees  are  joint  tenants  for  life,  but 
the  inheritance  from  necessity  is  several,  that  is,  they  have  estates  tail 
respectively  in  severalty,  because,  according  to  tlie'  form  of  the  gift, 
there  can  be  no  heir  to  take  the  whole.  Thus  also,  if  a  grant  be  made 
to  two,  and  the  heirs  of  one  of  them,  **  this,"  says  Littleton, "  is  a  good 
jointure,  and  the  one  hath  a  freehold,  and  the  other  a  fee  siinple.*'(3) 
On  the  other  hand,  the  present  interests  in  the  lands  may  be  several, 
and  the  expectant  inheritance  or  reversion  joint ;  as  if  joint  tenants  in 
fee  make  several  leases  or  gifts  in  tail,  and  then  agree  and  concur  in 
conveying  over  the  reversion  to  two  or  boore  and  their  Iteirs;  the 
immediate  lessees  or  donees  are  tenants  in  common,  and  the  granteei 
of  the  reversion  are  joint  tenants  of  that  reversion.(0 

But  ihe  estates  holden  in  joint  tenancy  ought  always  to  be  of  the 
same  nature,  as  both  freehold  or  both  for  terms  of  years,  both  in  fee 
simple  or  both  in  fee  tail,  each  in  possession  or  each  in  expoctano7.(ti) 

A  husband  and  wife  may  be  joint  tenants  of  a  lease  for  years,  as 
well  as  of  a  freehold  or  estate  of  inheritance  ;(t;)  so  also  of  a  bond  or 
o4>Kgation,  which  is  classed  among  chosen  in  action,  that  is,  the  value 
of  it  is  not  in  present  possession,  but  t6  be  recovered  by  action. 

(i^)  Co.  Ln.  183  a.  Anon.  9  Brownl.  90.  Anoa.  N07, 55.  Hall  y.  Hafftm,  3  Lev.  188. 
Annand  v.  Hooiwood,  9  Ch.  C.  139.  (1)  3  Comm.  184. 

(m)  Litt  4  396.    Ca  Ln.  189  b,  190  a.  (11)  Co.  Ln.  181  b. 

(0)  Co.  Ln.  183  a.  (j»)  Co.  Ln.  184  a.    Wilkinaon  v.  Spearman,  9  Vera.  545,  cit 

(q)  Co.  Ln.  184  a.  (r)  HunUey*8  case,  Dj.  336  a.    Co.  Lu.  184  a. 

(t)  Litt  §  385.  '  (0  Co.  Ln.  183  b. 

(u)  Co.  Ln.  188  a,  199  b.    Litt  ^  30*2. 

(V)  The  joint  tenancy  of  husband  and  wife  it  of  a  peculiar  kind :  thejr  take  by  entiretits 
dttriug  tixHr  joint  Uvea ;  having  not  only  a  privity  of  esUtc/but  a  privity  of  persons.  Puw- 
fbj  v.  Rogers,  3  Lev.  39.    Co.  Ln.  354  b. 
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Whore,  lhen»  a  fausbeocl  lays  out  money  on  mortgages  and  bonds, 
ie  the  naioe  of  hioiseir  and  his  wife,  and  there  is  enough  besides  to 
aalidy  creditors,  the  beneficial  interest  in  these  loans  will  survive  to 
the  wife«(ir)  But  mere  personal  goods  in  possession  siven  to  the  hus«« 
band  *and  wife,  will  not  belong  by  survivorship  to  her,  r  ^^  -i 
but  will  sink  into  the  husband's  estate,  as  an  indiscrimi-  I-  ^ 

aale  part  thereof,  if  undisposed  of  by  him  in  his  lifetime.(x)  I  must 
here  observe,  that  of  lands  holden  in'joint  tenancy,  a  wife  shall  not  be 
endowed  Ky)  but  whether  a  husband  shall  be  tenant  by  the  curtesy, 
is  memioned  as  a  nuttter  of  doubt,  and  is  left  unsolved  even  by  Sic 
Edward  Coke.(z) 

Sir  William  Blackstone,  under  this  head,  treats  of  unity  of  title, 
iftCecest,  time,  and  pos6ession.(a)  That  which  is  essential  to  the  cre« 
ation  of  an  estate  in  joint  tenancy,  is  a  joint  claim  by  the  same  con- 
mranc^(A)  This  Sir  William  Blackstone  speaks  of  as  unity  of 
titte*^  That  his  unity  of  interest  (or  in  respect  tp  the  Quantum  of 
interM)  is  not  in  all  cases  necessary,  has  before  been  slightly  touched^ 
and  is  in  some  instances  remarked  by  himself.  As  to  unity  of  time, 
or  the  necessity  that  the  estate  of  e§ch  joint  tenant  should  be  vested 
at  the  same  period,  the  learned  commentator  cites  a  case  put  bv  Sir# 
Edward  Coke;(c)  but  this  point,  if  not  contradicted,  is  rendered 
doubtful  by  several  authoritiea(<f)  Lastly,  Sir  William  Blackstone 
BastttioAS  unity  of  possession,  that  is,  each  joint  tenant  is,  uodividedly, 
possessed  of  the  whole,  and  not  exclusively  of  any  part  To  which  it 
may  90i  be  improperly  subjoined,  that  there  cannot  be  two  joint  ten« 
%m$9  OM  having  a  present  possession,  and  the  other  only  a  right  of 
entry  into  lands,  or  only  a  right  of  recovering  them  bv  action«(s) 
The  distinct  nature  of  rights  of  entry  and  of  action,  I  shall,  for  the 
presem,  omit  to  describe,  observing  only  that  the  former  is  a  more 
substantial  interest  than  the  latter*  But  although  he,  who  has  a  right 
of  entry  into  lands,  has  a  more  Mireot  and  immediate  r  *g|  > 
iiilerest,  than  one,  who  has  only  a  right  of  obtaining  them  ^  ^ 

by  action,  yet  these  two  may  hold  in  joint  tenancy.(/) 

There  is  a  close  and  strict  union  l>etween  joint  tenants;  for  each 
is  said  to  be  seised  of  the  whole  jointly  with  his  companion ;  and 
acts  done  by  or  to  one  of  them  are,  for  the  most  part,  effoctiial  i|s  to 
both.  But  each  of  them  is  also  sometimes  said  to  be  seised  only  of 
a  moiety.  Therefore,  if  one  makes  a  feoffment  of  his  part,  a  moiety. 
iMsses;  and  one  may  make  the  otiier  his  bailifi*of  his  moiety,  and 
have  an  action  of  account  against  him  for  the  profits.(^)  But  though 
a  joint  tenant  may  in  his  lifetime  alien  his  moiety  of  the  land,  yet  if  he 
oa^y  grants  a  rent-oharge  out  of  it,  the  survivor  will  be  entiilea  to  the 
whole,  free  from  such  incumbrance.(A) 

(w)  ChriflCi  Hof^Hal  ▼.  Bodrio,  3  Vera.  683.    See  Luih  v.  WilkiMon,  5  Yes.  384. 

(s)  1  Roll  Abw  349,  B.  pL  3.  (y)  Utt.  §  45. 

<«)  Cow  Liu  30  • ;  but  see  163 1,  in  whieh  place  he  etoervet,  the  iDberitance  not  behif 
ezecated  in  the  wiA^  the  hntband  cannot  be  tenant  by  the  carteay. 

(e)  2  Bl.  Gomm.  ISO*  181.  (4)  E«  Snaaez  ?.  Temple,  1  Ld.  Raym.  311, 313. 

(e)  Co.  Ln.  188  a. 

(d)  Samniea'  caae,  13  Co.  55,  3d  point  Aylor  ▼.  Cbep,  Cre.  Jac  359.  E.  Suaaajc  v. 
Tcapl^  1  Ld.  Rarm.  311, 813.  (e)  Oa  Ln.  186  a. 

(/)  Co.  Ln.  188  a.  (g)  Co,  Ln.  186  a. 

(i)  Lht  438<^  but  it  ia otherwise  ofa  lenae.  Co.  Ls.  186  a.  Aneo.  Dr.  187 1.  pL 5. 
Gtari(V.ClMl^3Vem.333. 
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By  slat.  31  Hen.  VIII.  c.  1,  joint  tenants  of  inheritance,  and  by  a 
statute  of  the  next  session,  those  whose  interest  is  only  for  life  or 
years,  are  compellable  to. make,  or  submit  to,  partition  of  their  lands 
and  tenements  so  enjoyed.(i) 

Joint  tenants  of  personalty  may  siill  more  easily  sever  their  inter- 
est, and  destroy  the  chance  of  survivorship:  but  if  (hey  neglect  to  do 
so,  the  courts  will  not  effect  it  in  favour  of  a  representative.  Thus,  a 
bequest  of  the  residue  of  personal  estate  is  a  joint  tenancy  ;{j)  and* 
though  it  be  even  by  mutual  consent  employed  in  trade,  this  shall  not 
amount  to  a  severance,  or  defeat  the  right  of  survivorship  in  such 
particular  property ;  vwhich  is  an  extremely  strong  oa8e.(A)  The 
reasons  of  which  seem  set  forth  in  the  arguments  in  the  bouse  of 
lords,  viz.  that  where  a  clear  joint  tenancy  is  once  established,  there 
is  either  an  equal  chance  of  survivorrhip,  or  those  who  think  olher- 
r  ^^2  1  ^i^®»  ^^y  sever  the  *joint  tenancy  by  a  deed  graoliog 
^  f  their  respective  shares  in  trust,  for  themselvest  or  may 

enter  into  covenants  not  to  take  advantage  of  survivorship.  But  if 
the  joint  tenancy  be  not  severed,  it  is  evidence  of  an  intention  of  sub* 
mitting  to  the  chance,  or  of  that  supineness  and  neglect,  to  which  our 
'law  affords  no  assistance.(/)  Accordingly,  in  a  case,  where  two 
executors,  joint  tenants  of  the  residue  of  their  testators*  personal  estate, 
divided  the  same,  except  a  sum  of  500/.  in  4  per  cent  bank  annul* 
ties,  which  ihey  set  apart  to  answer  a  life  annuity  of  20L  bequeathed 
by  the  will,  and  then  one  died,  making  the  plaintiffs  in  the  cause  exec- 
utors, it  was  in  vain  ingeniously  argued,  that  this  amounted  to  evv 
dence  of  an  intended  severence  of  the  whole  property,  for  tbe  tord 
chancellor  determined,  that  in  respect  to  the  bank  annuitiesttheclainv 
of  survivorship  must  prevail.(fft) 

IV.  Lastly^  as  to  the  third  mode  of  joint  and  contemporary 
ownership  in  estates,  tenants  in  common  are  such  proprieiors  of  ao 
undivided  estate,  as  do  not  answer  the  idea  of  coparceners  or  of  joint 
tenants.  And  such  tenants  in  common  may  be  either  by  descent  like 
coparceners,  or  by  purchase  like  joint  tenants.(n)  As  if  one  copar^^ 
cener  or  one  joint  tenant  dispose  of  a  freehold  interest  to  a  stranger, 
such  an  alienee  is  a  tenant  m  common.(o)    Also,  if  there  are  tbree 

{'oint  tenants,  and  one  aliens  that  which  to  him  belongs,  the  alienee 
lolds  in  common  with  the  other  two ;  but  they,  as  t^tween  them-^ 
selves,  still  hokl  by  joint  tenancy  and  survivorsbip.(p) 

Tenants  in  common  are  described  by  Sir  Edward  Coke  as  haviiig 
lands  "  by  several  titles,  or  by  one  title,  and  by  several  rights,  which 
is  the  reason  that  joint  tenants  have  one  joint  freehold,  and  tenants  in 
common  have  several  freeholds ;  only  this  property  prevails  in  both, 
r  ^o  1  namely,  that  their  occupation  is  undivided,  and  ^neither 
■•  J  of  them  knoweth  his  part  in  several."(9)    Sir  William 

.  (t)  St  39  Hon.  VIII.  €.33.  Sa^  Bario|r  t.  Naih,  1  Vm.  lb  R  555.  North  ▼.  Gokuui,  1 
BeaU.  342 

(j)  WUling  V.  Baine,  3  P.  W.  1 15.    Sbora  ▼.  DUlingdey,  1  Vern.  483. 

(I)  Hall  f .  Diffby,  4  Toml.  P.  C.  577. 

(i)  SuplM  V.  Maarice,  4  TomL  P.  C.  580. 

(M)  fial«7nv.Johoioii,3Bro.C.C.455.  (ir)  GaLii.l88b. 

(0)  Utt  K  309.395.  0)  Litt.  §  394. 

(f)  Ca  Ln.  189  a.  if  landa  be  giyento  two  men,  and  the  beirt  of  their  two  l>odiei,  the  do- 
neeahafe  ajoint  eaUte  for  the  term  ol* their  livea,aad  their  iaaoe  hold  in  oommoo.  IiU.38S. 
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BIiK^kstone  observes,  the  only  unity  there  is,  is  that  of  possession. 
But  this  must  be  understood  to  mean,  that  do  other  unity  is  in  abso- 
lute strictness  necessary  to  constitute  tenancy  in  common.(r)  For 
they  may  claim  the  same  auantity  of  interest,  vesting  at  the  same 
time,  and  under  the  same  title  or  conveyance,  provided  onlv  that  the 
phraseology  does  not  create  it  a  jointenancy,  for  which  end  it  is  cus- 
tomary to  add  express  negative  words  of  exclusion.  This  is  done 
chiefly  to  avoid  the  fortuitous  claim  of  survivorship,  which  does  not 
obtain  among  tenants  in  common.  If,  therefore,  a  grant  is  made  to 
A.  and  B.,  for  term  of  their  lives,  and  to  the*  longest  liver  of  them,  * 
which  forms  a  joint  tenancy,  and  A.  grants  his  part  to  a  stranger, 
whereby  the  joint  tenancy  ceases,  and  such  stranger  becomes  tenant 
in  common  with  B.,  and  then  A.  dies,  yet  B.  shall  not  have  the  whole 
byifiurvivorship,  notwithstanding  the  words  in  the  original  convey- 
ance; for  expressio  eOrum,  quss  tacite  insunt,  nihil  operatur.(f)  As 
it  is  the  course  among  conveyancers  to  exclude  joint  tenancy  by  an 
aoequivocal  declaration,  this  affords  a  plea  for  not  dwelling  upon  the 
cases  relating  to  this  point,  which  have  been  determined  on  the  legal 
and,  as  it  were,  technical  construclioft  and  force  of  words,  only 
observing,  that  this  phrase,  "  equally  to  be  divided  amongst  them,*' 
which,  in  a  will,  clearly  constitutes  a  tenancy  in  common,(0  where 
the  context  does  not  manifest  a  contrary  intention,(tf)  has  been,  in  a 
modern  decision,  adjudged  to  have  the  same  effect  in  a  r  ^g.  -i 
deed,(v)  •and  very  reasonably,  in  order  that  the  rules  of  '•  -j 

property  might  preserve  uniformity. 

Tenancy  in  common  may  subsist  in  estates  of  freehold  and  inherit^ 
ance,  id  chattels  real,  and  in  mere  personal  property.(t(7) 

Where  the  estate  is  of  inheritance,  the  wife  of  a  tenant  in  common 
is  entitled  to  dower  :{x)  and  the  like  rule,  I  apprehend,  obtains  in 
regard  to  tenancy  by  the  curtesy.(y) 

1  have  before  observed,  that  tenants  in  common  have  several  free- 
holds. Their  estates  are  distinct,  and  there  is  no  privity  between 
them  ;(2:)  therefore  one  tenant  in  common  may  directly  convey  his 
interest  to  the  other ;  but  conveyances  between  joint  tenants  properly 
inure  by  way  of  release.(a) 

The  same  statutes  before  referred  to,  which  make  estates  holden 
in  joint  tenancy  subject  to  partition,  extend  to  tenancy  in  common. 
And  farther,  by  the  stat  8  &  9  Will.  III.  c.  31,  made  perpetual  by  the 
Stat.  8  &  4  Ann.  c.  18,  the  proceedings  in  all  writs  of  partition  are 
rendered  more  compendious  and  easy. 

396.  Tbb  is  an  example  of  tenancy  in  common  bj  one  titK  the  joint  f^tft,  and  in  several 
rifbts,  Um  dialioct  remainders.  But  in  ordinary  language  right  and  title  are  used  as  syn- 
vnyms.  (r)  3  BLComm.  191.  (a)  Co.  Ln.  191  a. 

it)  Prmee  v.  Heylin,  1  Atli.  493.  Sheppard  t.  Gibbons,  3  AUu  441.  JoUi^  t.  East,  3 
Bro.  C.  C.  25.    Jenour  v.  Jenour,  10  Ves.  569. 

(«)  Armslfong  v.  Eldridge,  3  Bro.  C.  C.  315. 

(e)  GoodtiUe  v.  Stolces,  1  WUs.  341.  Say.  67.  Rigden  t.  VaUier,  3  Ves.  357.  3  Atk. 
734.  Bat  see  Straiten  v.  Best,  3  Bio.  C.  C.  340.  Tapner  v.  MerkHt.  Will  180.  Doe  d. 
Mussell  V.  Morgan,  3  T.  R.  765.  (to)  Co.  Ln.  199  a. 

(x)  Litt  ^  44,  45.    Sutton  v.  Rolie,  3  Lev.  84. 

(y)  Stirtiog  v.  Penlington,  7  Vin.  Ab.  149,  pi.  11.  14  Vin.  Ab.  513,  pi.  5.  3  Eq.  Ab. 
73U,  pL  7.  (z)  See  Fisher  v.  Prosser,  Cowp.  319.     . 

(a>  Eustace  v.  Scaweo,  Cro.  Jac  686. 
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[    ♦es    ]  *LECTURE  XXIV. 

or  ESTATES  UPON  OOrTDITIOW,  MORE  PARTICULARLY  OT  MORTOAGES. 

Having,  in  the  former  lectures  of  this  part,  already  treated  of 
estates  in  respect  to  the  quantity  of  interest  that  may  be  had  therein^ 
and  the  quahry  of  the  tenure  by  which  they  were  formerly  or  are 
now  holden,  and  having  afterwards  discoursed  of  incorporeal  hered- 
itaments, and  also  of  the  joint  ownership  in  estates,  the  remaining 
topics  of  our  law,  relating  to  real  property,  abound  so  much  in  tech- 
nical subtleties,  that  it  would  be  impossible,  within  a  moderate  cpnn- 
pass,  to  give  a  full  and  systematic  account  of  them.  I  shall,  therefore^ 
without  losing  sight  of  methodical  arrangement,  select  sucb/natWs 
for  exposition,  as  may.be  usefully  introductory  to  a  more  complete 
and  scientific  acquaintance  with  these  subjects,  sl^btly  passing  over 
such  parts  of  our  law  as  are  grown  into  disuse,  and  mentioning  only 
the  general  heads  of  some  of  them,  which  are  still  necessary  to  be 
]snown,  though  it  would  be  superfluous  to  dilate  thereon  with  the  same 
minuteness  which  exercised  the  elaborate  attention  of  past  ages. 

We  shall  commence  these  more  intricate  inquiries  by  considering 
estates  as  affected  by  certain  conditions,  which  will  lead  to  the  doc- 
trine of  mortgages,  and  the  nature  of  that  interest,  which  is  called  the 
equity  of  redemption. 

Conditions,  which  are  derived  to  us  from  the  feudal  system,  are 
either  implied  or  expres$ed.(a)  This  distinction,  too,  is  of  feudal 
r  «gg  1  origin ;  and  the  law  at  present,  ^independently  of  any 
^  -I    positive  provision  by  ^he  parties,  to  estates  for  life  annexes 

the  condition,  that  the  freeholder  for  the  time  being  do  not  cooimii 
waste,  nor  presume  (by  conveyances  sufficiently  operative)  to  alien 
the  lands  in  fee.(6)  The  non-compliance  with  these  implied  terma 
induces  a  forfeiture,  which  is  the  genuine  effect  of  a  condition  By 
express  conditions,  estates  may  be  created,  enlarged,  or  defeated.(c) 

Conditions  are  also  divided  into  precedent  or  subsequent. 

L  Precedent  conditions  are  such  m  are  necessary  to  be  performed 
1}efore  the  estate  to  be  created  by  them  can  vest,  and  before  the 
estate  to  be  enlarged  by  them  can  be  so  enlarged.(6{) 

1.  Thus,  if  an  estate  for  years  be  granted  to  A.  to  commence  from 
the  ensuing  Michaelmas,  provided  the  lessee  shall  in  the  interim  pay 
a  certain  stipulated  sum  to  the  lessor,  and  not  otherwise,  this  is  a 
precedent  condition.  And  in  cases  of  precedent  conditions^  theestate 
to  be  thereby  created  does  not  vest  till  the  performance.  No  estate 
of  freehold  can,  it  seems,  be  created  to  arise  from  a  precedent  cond^ 
tion,  and  consequently  to  commence  in  future,  by  any  conveyance 
according  to  the  course  of  the  common  kw,  except  where  a  prior 
freehold  interest  at  the  same  time  passes  from  the  grantor.(€) 

(a)  Co.Ln.301  a.  Bua  n.  1. 

(*)  Co.  Ln,  233  b.  (c)  Ca  Ui.30!  a. 

{d)  Wood  V.  Soatbampton,  Show.  P.  C.  85.    1  Eq.  Ab.  108,  note  a. 
(e)  Co.  Ln.  217  a.    Peril.  ^  710,  71 1.  See  Coltbnrat  v.  Bejuabin,  Pfewd.  99.    Sh^j'i 
1  Co.  99  a.    DaTies  ▼.  Speed,  2  Solli.  675.    Fearne,  32. 
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2.  The  other  aort  of  precedeDt  conditions  are  wiohy  by  which  ao 
tttate  already  vested  may  be  enlarged.  Thasy  a  particular  estate  for 
years,  for  life,  or  in  tail,  may  be  created  with  a  condition,  that  after 
the  performance  of  a  specificMl  act,  or  the  happening  of  a  future  event;, 
tJie  grantee  shall  have  a  larger  interest  But  to  such  enlargement  of 
a  particular  estate  several  incidents  are  necessary.  The  partiqular 
estate  must  be  permanent,  and  not  revocable  at  the  will  of  the 

Eantor,  or  lessor ;  it  must  continue  in  the  grantee,  or   r    ^^^    -i 
isee,  at  the  time  ♦the  fact  by  which  it  is  to  te  enlarged   »-  ^ 

Jakes  place ;  the  enlargement  must  inure  immediately  upon  the  per- 
formance of  the  condition,  or  otherwise  can  never  take  place  at  all  j 
and,  lastly,  the  particular  estate,  and  the  meai»6  of  its  enlargement, 
must  take  effect  by  the  same  instrument  or  deed,  or  by  several  instru- 
floents  or  deeds  delivered  at  the  same  time.(/)  « 

11.  Conditions  subsequent  are  such  as  are  calculated  to  defeat  and 
destroy  an  estate  already  vested.  There  arer  no  technical  words  to 
jdistinguish  conditions  precedent  and  subsequent  in  their  creation :  the 
same  expressions  may  indifferently  make  either,  being  governable  by 
the  intentions  of  the  party,  who  frames  and  effectuates  the  instru- 
ment.(g)  And  where  it  appears  to  be  the  intent,  that  the  estate  shall 
vest  previous  to  and  until  the  event  which  is  to  defeat  it,  this  is  con- 
strued to  be  a  subsequent  condition.<A)  Thus,  where  a  devise  was  to 
J.  S.  ax^  his  heirs,  if  he  lived  to  the  age  of  twenty-one  years,  pro* 
.vided  and  upon  condition,  that  if  he  died  before  twenty-one,  then  th^ 
estate  should  go  to  another  devisee ;  this  was  holden  to  be  a  present 
interest,  defeasible  by  condition  subsequent.(f)  So  also  a  devise, 
provided  the  devisee  took  the  name,  and  lived  in  a  mansion-house  of 
the  devisor,  was  clearly  admitted  to  be  a  subsequent  condition.^') 

The  distinction  between  precedent  and  subsequent  conditions  may 
frequently  involve  the  absolute  right  of  ownership  to  the  estate.  For 
conditions  subsequent,  annexed  to  any  estate  of  inheritance,  and  nol 
charged  on  the  lands,  as  a  rent,  may  be  destroyed  by  levying  a  fine 
^r  sunering  a  recovery,  and  the  party  may  acquire  an  unqualified 
interest. 

This  leads  me  to  remark,  that  not  only  such  *condi-  r  ^^^  -i 
tions  as  are  illegal  or  impossible,  but  such  also  as  are  *-  -' 

repugnant  to  the  estate  granted,  are  void,  and  the  grantee  holds  the 
land  discharged  from  these  provi8oe&(&)  Thus  the  capacity  of  suf- 
fering a  common  recovery,  and  of  levying  a  fine,  pursuant  to  the 
atatutesy  are  so  incident  to  all  estates  tail,  that  any  condition,  prohib- 

(/ !  StaObrcTfl  cose,  8  Co.  75  a.    Shep.  Touch.  138. 

{g)  Rubinaon  v.  Comynt,  Cm.  temp.  Talb.  166.  Acherley  t.  Vernon,  Willcs,  156,  157. 
B^ilMin  ▼.  £s8t  India  Comp.  I  T.  R.  645.  Doe  d.  Planner  v.  Scadaaiore»  2  Boa.  Sl  F.  295. 

{k)  Spring  ?.  Ceaar,  W.  Jon.  369.  1  RoU.  Ab.  415,  pi.  12. 

(t)  fidwarda  ▼.  Hammond,  3  Lev.  1.32.    2  Show.  39a    1  New  R.  324,  note. 

(f)  Robinion  t.  Robinaon,  1  Borr.  38.  Trafford  v.  Ashton,  2  Vern.  661, 2d  point.  Doe 
d<  Luacombe  v.  Yates,  5  Barn,  ic  Aid.  554. 

{k)  Moor  V.  Saville,  2  Leon.  132.  A  aubsequent  condition  which  ia  impoiaible  (or  becomoa 
10  bj  the  act  of  God,  AialaUie  ?.  Rice,  3  Mad.  256,)  ahull  not  defeat  an  estate  granted ;  but 
if  the  iropoaaible  condition  ia  precedent,  and  to  operate  by  way  of  enlarging  the  estate 
before  granted,  the  ealato  will  not  be  so  enlarged.  Co.  Ln.  206  a.  b.  Harvey  t.  AMod,  1 
Atk.  376. 

NoviSMBER,  1842.— 2  C 
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itiog  or  restraining  these  acts,  is  contradictory  and  void.(/)  But  if  a 
bond  is  given  by  tenant  in  tail  to  one  who  might  otherwise  have 
made  him  only  tenant  for  life,  conditioned  not  to  suffer  a  commoo 
recovery,(f7i)  or  if  a  covenant  is  entered  into  for  the  same  purpose,  the 
money  mentioned  in  the  bond,  or,  in  the  other  case,  damages  for  the 
breach  of  the  covenant,  may  be  sought  and  obtained  by  action^ a) 
Also,  it  appears,  that  a  proviso,  to  restrain  a  tenant  in  tail  from  aliel^ 
ating  the  lands,  may  be  good  and  effectual  as  to  a  feoffment,(o)  or 
a  fine  at  common  law,  or  other  means  of  conveyance,  except  only 
statutable  fines  and  recoveries,  and  may  give  title  to  the  person  claim- 
ing by  reason  of  the  breach  of  such  conditional  limitation.(p) 

A  condition,  properly  so  called,  annexed  to  an  estate,  oifiers  from 
what  is  called  a  conditional  limitation  in  this,  that  it  is  the  proper 
efiect  of  a  condition  to  j^ve  title,  by  the  breach  of  it  to  the  grantor, 
or  those  claiming  from  him  the  reversion  in  the  lands ;  a  comiitional 
limitation  limits  the  estate  over  to  a  stranger ;  and  in  the  case  of  a 
conditional  limitation,  the  estate  expires  and  determines  of  itself,  with^ 
r  •89  1  ^^^  ^^?  *^^'  *®  entry  or  •claim,  to  be  done  or  made  by 
^  -■  him  who  has  the  next  expectant  interest :  whereas  in  the 

case  of  an  estate  upon  condition,  properly  so  called,  advantase  must 
be  taken  of  the  breach  of  it  by  the  activity  of  the  grantor,  his  heirs  or 
assigns.(f )  There  is  another  distinction,  viz.  between  such  conditional 
limitations  as  are  and  such  as  are  not  contingent  remainders:  but 
this  doctrine  more  properly  belongs  to  the  head  of  estates  in  expeo* 
tancy. 

Among  estates  on  condition.  Sir  William  Blackstone  enumeralas 
those  by  statute  merchant,  statute  staple,  and  elegit;  all  which  are 
means  of  recovering  debts,  by  judgment,  or  on  record,  and  are  caHed 
in  law  executions  or  extents,  the  lands,  so  holden,  being  delivered  to 
the  creditor,  by  virtue  of  process  directed  to  the  sheriff.  By  several 
ancient  statutes,  mayors  and  other  officers  are  authorised  to  take 
judicial  acknowledgment  of  debts,  called  by  the  respective  names  of 
a  statute  merchant,  a  statute  staple,  and  a  recognizance  in  the  nature 
of  a  statute  staple,  in  the  manner  therein  prescribed*(r}  And  if  these 
recognizances  vary  from  the  acts  of  parliament  in  any  material  point, 
they  cannot  be  taken  advantage  of,  as  such  ;  but  still,  it  seems,  they 
may  be  sued  upon  as  common  bonds  or  obligations.(s)  If  the  varia- 
tion be  only  in  a  matter  of  form,  the  recognizance  may  nevertheless 
be  good  even  as  a  statute  merchant.(0  For  default  of  payment  of 
the  sums  expressed  in  these  instruments,  a  writ,  called  a  capias  fli 
laicus,  issuesi  directed  to  the  sheriff,  commanding  him  to  take  and 
imprison  the  debtor,  if  he  be  a  layman,  and  also  to  extend  and  appre- 

(2)  Mildmay'fl  case,  6  Co.  41  b.  Porttngton*8  case,  10  Co.  38  b.  Tajlor  t.  Horde,  1  Borr* 
84.  In  Pierce  v.  Win,  1  VeaL  321.  3  Keb.  787,  the  restriction  was  against  attempting  u> 
alien,  wbicb  was  determined  to  be  a  void  condition,  from  the  impossiMlitv  of  detennining 
ivlidt  should  be  judged  an  attempt.        (m)  Freeman  v.  Freeman,  2  Vern.  Il33.    Pr.Ch.2ii 

(n)  Collins  v.  Plummer,  2  Vern.  635.  1  P.  W.  104.  But  see  King  v.  Burcheli,  1  Eden, 
434.    Mainwaring  ▼.  Baxter,  5  Ves.  458. 

(0)  Croker  ▼.  Trevethin,  Cro.  £1. 35.  1  Leon.  292.  Spittle  v.  Davies,  Mo.  271.  2  Leoo. 
38.    Co.  Ln.  224  a.  (  p)  Fcame,  260,  ed.  7. 

iq)  Feame,  15.    Co.  Ln.  203  b.     Bull.  n.  1.  111. 

(r)  Stot  11  Edw.  I.  c  1.  (sUt.  of  Acton  Burocl.)  13  Edw.  1,  st  3,  c.  I.  27  FMw.  TTLst 
2,  c  9.    23  Hen.  VIII.  c.  6.  (s)  HoUingwortb  v.  A»cue,Cro.  iiUiz.  355.  (461.)  494. 

(0  Maskeljne  r.  Iligford,  W.Jon.  52.    Bridg.  19. 
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ciatel,  by  the  inquest  of  a  jury,  the  true  value  of  the"  debtor's  lands  and 
goodst  and  to  cause  them  to  be  delivered  to  the  creditor.(u)  And  after 
tbis  inquisition  and  extent,  another  writ,  called  a  liberate,  issues,  com- 
manding the  sheriff  to  deliver  to  the  creditor  •all  such  p  ^^^  -. 
lands,  tenements,  and  goods,  till  the  debt  shall  be  satis-  ^  ^ 

fied.(v)  There  seems  a  difference  of  opinion,  whether,  after  the  extent 
and  before  the  liberate,  the  estate  remains  in  the  debtor  or  conusor^ 
or  is  to  be  considered  as  in  the  custody  of  the  law.(tr)  In  the  former 
supposition,  the  lands  are  still  liable  to  a  new  extent  for  debts  due  to 
the  crown,  according  to  the  prerogative  claim  of  priority  of  payment, 
recited  in  the  writ;  in  the  latter  case,  they  are  said,  indeed,  to  be  in 
the  hands  of  the  crown,  but  it  is  added,  "  and  in  the  custody  of  the 
law/*  and  it  is  intended,  for  the  benefit  of  the  promoter  of  the  original 
process.  But  it  is  the  liberate,  which  vests  the  estate  in  the  creditor 
or  conusee,  who  so  promoted  this  process;  and  as  some  have  holden, 
he  may  enter  without  any  delivery  by  the  sheriff.(a;)  The  same  pro- 
eess,  which  issues  on  statutes  merchant  and  statutes  staple,  may  be 
arwarded  also  on  recognizances  in  the  nature  of  a  statute  staple, 
which  are  founded  on  the  stat.  23  Hen.  VIII.  c.  6.(y) 

These  estates  by  statute  merchant  and  statute  staple  (which  are 
called  estates  on  condition,  because  they  are  holden  by  the  creditor 
until  his  dobt  be  satisfied,  that  is,  in  the  nature  of  a  conditional  limita- 
tion,) are  not  in  law  freehold  interests,  though  uncertain  and  indeter- 
minate as  to  their  duration.  This  Sir  William  Blackstone  attributes  to 
their  being  securities  for  debts,  which  belong  to  the  personal  repre^* 
tentative,  and  not  to  the  heir  of  the  real  estate.(z)  The  reason  is  very 
oonformable  to  the  rules,  which  prevail  in  courts  of  eauity  on  this  sub- 
jfct.  But  why  should  it  prevent  the  legal  vesting  or  the  freehold  in: 
these  instances  any  more  than  in  the  case  of  a  mortgage  in  fee  t  The 
reaton  may  perhaps  depend  on  the  manner  in  which  these  estates 
vest,  *viz.  by  the  issuing  of  the  liberate,  which  is  not  a  r  ^^.  « 
jydgroeot  in  a  real  action,  nor  bears  any  analogy  to  the  ^  ^ 

Yiariocis  ways,  by  which  freehold  interests  may  be  acquired.  It  seems, 
however,  as  this  is  a  species  of  estate  entirely  introduced  by  statute 
law,(a)  our  ancient  lawyers  might,  with  more  propriety,  have  allowed 
it  to  be  a  freehold  interest  of  a  peculiar  kind,  namely,  not  descendible, 
bat  such  as  by  possibility  might  come  to  executors,  like  estates  for 
Kv6t,(fr)  since  the  abolition  of  common  occupancy.  For  the  stat.  13 
Bdw.  I.  St  3,  says,  the  conusee  shall  have  seisin,  a  term  applicable 
only  to  freehold  :(c)  the  stat.  27  Edw.  III.  st.  2,  c.  0,  expressly  declares, 
be  shall  have  an  estate  of  franktenement ;  and  he  is  entitled  to  the 
same  remedies  to  recover  the  lands,  if  he  is  ousted,  as  other  freehold- 
ers enjoy.(rf) 

These  kinds  of  interest  in  lands  are  considerably  fallen  into  disuse ; 

(«)  Fite.  N.  B.  [ISO.]  note  a.  [13!.]  (v)  FUlN.  B.  [132.1 

-  (tp)  StrmfefaUow  ▼.  Brownsoppe,  Dy.  67  b.    Bltkeston  ▼.  Martyo,  W.  Jod.  91. 

\,x)  Butbr  ▼.  Wallis.  Cro.  Eliz.  463.    1  Roll.  Ab.  737.    A.  pi.  1.    Ailor  an  inqatsiUon 
on  ao  ele^t,  the  creditor,  it  is  said,  may  enter  without  any  liberate  at  all.    Lister  ▼.  Brom-  , 
ley,  1  Roll.  Ab.  738,  pi.  3.    In£  p.  93,  note  h.  (y)  Yoanff  t.  Johnson,  1  Lutw.  439. 

(s)  2  BL  Coinm.  162.  (a)  Digbton  ▼.  GreeavU,  2  Vent  327. 

(6)  InC  Lect.  XXVllI.    See  2  Inst  396. 

(e)  To  a  freehold  interest,  bat  not  ezclusiTely  to  a  fi  eehold  tenure.    See  the  aothoritiet 
cited,  Prebbb  ▼.  Bogharst,  1  Swan.  581  note. 

(</)  Ce.Ln.43b.    2  PresL  Abet  23. 
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but  the  doctrine  on  the  subject  is  not  unnecessary  to  be  attended  to, 
as  instances  of  such  recognizances  still  sometimes  occur,  and  form  an 
incumbrance,  requisite  to  be  guarded  against,  in  perfecting  a  safe  and 
complete  title  to  estates. 

The  other  estate,  above  alluded  to,  that  of  tenant  by  elegit,  is  very 
similar  to  the  foregoing.  For  this  also  is  a  means  of  obtaining  a  debt, 
after  judgment,  by  the  sheriff's  delivering  of  the  debtor's  lands  to  the 
creditor.  Under  this  writ  of  elegit,  all  the  chattels  of  the  debtor  may 
be  seised,  but  it  extends  not  to  more  than  half  of  his  land,  nor  to  cod« 
fine  his  person.(e)  A  great  degree  of  technical  accuracy  is  required 
in  executing  this  writ.(/)  And  it  must  be  observed,  that  copyhold 
land  is  not  extendible  on  an  e\es\\.{g)  But  the  land,  which  is  so 
r  ^gg  1  •extended,  is  delivered  to  the  judgment  creditor,  expressly 
^  J   until  his  debt  is  thereout  levied,(A)  which  ranks  nim,  so 

becoming  tenant,  among  those,  who  have  conditional  estates. 

I  proceed  now  lo  consider,  more  attentively,  another  sort  of  condi- 
tional estates,  namely,  such  as  are  conveyed  to  creditors,  by  the  vol- 
untary act  of  the  debtors,  in  gage  or  pledge,  as  securities  for  loans  of 
money.    These  are  divided  into  vivum  vadium  and  mortuum  vadium. 

I.  In  the  former  case,  the  land  is  granted  to  the  lender  of  the  monepr, 
till  out  of  the  rents  and  profits  such  loan  shall  be  satisfied.  There  is, 
therefore,  a  direct  prosplect,  that  the  estate  will  not  perish  or  be  lost, 
but  will,  after  the  debt  is  liquidated,  return  to  the  borrower  and  his 
heirs.  This  mode  of  pledging  lands  seems  to  have  been  kept  up  in 
Wales,  bearing  the  name  of  a  Welch  mortgage,(t)  but  is,  in  general, 
grown  obsolete. 

IT.  In  the  other  species,  which  is  now  the  most  usual,  if  not  the 
only  practice,  the  lands  are  conveyed  to  the  lender  of  the  money,  with 
tf  proviso  or  express  condition,  that  if  the  sum  borrowed  shall  be 
repaid  at  a  day  prefixed,  the  estate  of  the  lender  shall  be  wholly  void. 
And  this  is  called  morluum  vadium  or  mortgage,  because,  for  default 
of  payment  at  the  appointed  time,  the  lands  were  lost  to  the  mortga* 
ffor  and  his  heirs,  and  the  estate  of  the  mortgagee  became  absoiote  at 
lavi^ ;  that  is,  (he  courts  of  common  law  could  not  compel  the  lender 
td  (Accept  of  the  money  at  a  subsequent  day,  and  to  make  restitution 
of  the  ptedcre.  But  courts  of  equity  always  considered  mortgages 
only  as  pledges  and  securities  for  money ,*(j)  and  allowed  the  bor- 
r  *98  1  ^^^^^*  ^^^^^  ^^^  ♦appointed  time  of  payment  was  elapsed, 
u  J  to  redeem  his  lands  on  discharging  the  debt  with  interesC 

(e)  fi  Inst  395. 

(/)  Anon.  1  BrowDl  38.  Hutt  16.  Anon.  DaL  36.  Berry  v.  Wheeler,  1  Sid.  91. 
SUmford  v.  Hobart,  1  Sid.  239.  Aoon.  1  Vent  259.  Fallen  v.  Birkbeck,  Garth.  453.  Den 
T.  L.  Abingdon,  2  Dong.  476.  F^nny  d.  Matters  ?.  Durrani,  1  Bam.  &,  Aid.  40 ;  and  lee 
Doe  d.  Davies  v.  Creed,  5  Binf .  327. 

(g)  Heydon*s  case,  3  Co.  9  a.  Sa?.  67.  Pictoe's  case,  1  Roll.  Ab.  888.  Whether  it  win 
affect  cnstonutry  freeholds,  see  Ibe  cases  cited,  Mann.  Extents,  543. 

(A)  Quoosqoe  dictum  debitum  inde  fuerit  levatum.  Flt2.  N.  B.  [266.]  B.  The  sheriff 
only  delivers  the  legal  possession,  and  the  plaintiff  must  bring  ejectment  to  obtain  the  aoHial 
possession,  Taylor  v.  Cole,  3  T.  R.  395 ;  bat  it  has  been  doubted  whether  he  may  not  enter 
upon  the  delivery.    Rogers  v.  Pitcher,  6  Tau.  207 ;  bat  the  former  is  the  usoal  practice. 

(i)  Howell  V.  PHce,  Pr.  Ch.  423. 435. 477.  9  Vern.  701.  1  P.  W.  291.  See  Falthrope 
y.  Foster,  1  Vern.  477.  Tates  ▼.  Hamblv,  2  Atk.  363.  Fenwick  ▼.  Reed,  1  Mer.  TS5.  la 
modern  (tmes  it  is  muth  more  common  in  Ireland.    Hartpofe  ▼.  Walsh,  5  Toml.  P.  C.  375. 

(j)  Thornboroagh  ▼.  Baker,  1  Ch.  C.  285, 286.  2  Frecra.  144.  3  Swan.  630.  Ambunt 
T.  Dawl'ug,  3  Vern.  401.    Catburoe  t.  Inglis,  1  West,  235. 
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and  oosts.  This  remaining  rtffht,  therefore,  or  equitable  interest  of 
the  mortgagor  and  his  heirs,  wnich  may  enable  them,  under  the  aid 
of  a  court  of  equity,  to  recover  back  their  lands,  by  satisfy inc  the 
incumbrance  thereon,  is  called  their  equity  of  redemption.  And  it  is 
a  species  of  estate,  descendible  according  to  the  general  rules  or 
canons  of  inheritance  at  common  law,  in  like  manner  as  if  it  was 
accompanied  with  the  actual  seisin  of  the  lands.  For  in  the  eye  of 
the  court  of  chancery,  this  interest  hath  always  been  considered,  not 
barely  as  a  mere  right,  but  as  such  an  estate  m  the  land,  as  will  pass 
from  ancestor  to  heir,(Ar)  and  may  be  granted,  entailed,  devised,  or 
mortgaged  anew,  and  be  barred  by  suffering  a  common  recovery.(/) 
If  it  were  a  naked  right,  and  not  a  species  of  estate  inheritable,  a  devisei 
of  it  could  not,  it  seems  (as  the  law  was  then  understood,)(m)  have 
been  adjudged  effectual.  A  wife,  indeed,  has  no  right  to  dower  in  an 
equity  of  redemption,  where  a  mortgage  in  fee  is  executed  prior  to 
the  marriage.(n)  Yet  it  has  been  determined,  that  a  husband  is  enti* 
tied  to  be  tenant  by  the  curtesy  of  such  interest.(o)  On  the  other  hand, 
where  a  wife  is  mortgagee,  there  is  no  tenancy  by  the  curtesy,  unless 
there  hath  been  an  actual  foreclosure  (which  I  shall  presently  explain,) 
or  the  mortgage  hath  subsisted  for  so  great  a  length  of  time,  as  the 
*court  thipks  a  sufficient  reason  for  refusing  to  decree  a  r  ^ .  -i 
redemption.(p)    In  like  manner,  the  rule,  I  apprehend,  is  I-  -* 

that  wives  shall  not  be  endowed  in  lands  whereof  their  husbands  were 
mortgagees  in  ke,{q) 

Mortgages  in  fee,  forfeited  and  become  absolute  at  law  for  default  of 
payment,  are,  in  equity,  so  far  reputed  to  be  part  of  the  real  estate,  that 
they  will  pass  by  a  general  devise  of  lands,  tenements,  and  heredita* 
inents.(r)  If  a  mortgage  also  in  fee  is  redeemed  in  equity  after  the 
appointed  time  of  payment,  the  money  is  payable  to  the  personal  repre* 
aentative  of  the  mortgagee,  and  not  to  the  heir,  to  whom  the  lands  are 
legally  descended,  and  who  must,  therefore,  execute  the  reconvey« 
ance.(5) 

ik)  Pawlett  T.  Atfoniey.Oenera],  Htrd.  469.    Co.  Ln.  305  «,  note  1,  point  3. 

(I)  Cosbome  ▼.  Inglis,  1  West,  225.  3  iac  &,  W.  194.  7  Vin.  Ab.  157.  Bmgtn  t; 
Wbette,  1  E^en,  295. 

(m)  Anon.  2  Cb.  C.  a  Bishop  ?.  FoanUine,  3  Ler.  427 ;  but  see  Solwjm  ▼.  Selwys,  3 
Borr.  1134.    Roe  d  Perry  v.  Jones,  1  H.  Bl.  30.    3  T.  K.  93. 

(n)  Attorney  .General  v.  Scott,  Cas.  temp.  Talb.  138.  Sug.  V.  and  P.  App.  17.  Cnsburne 
T.  loglis,  1  Atk.  606.  I  West,  231.  Dixon  v.  Seville,  1  Bro.  C.  C.  326.  Bot  this  will  not 
be  the  ease  in  fiiture.  Sut.  3  dt  4  Will.  IV.  e.  105,  §  2.  And  if  the  morigafre  were  for  a 
term  of  years,  she  is  in  some  cases  virtually  dowable.  Co.  Ln.  205  a.  Butl.  note  1 ;  and  see 
Mole  V.  Smith,  Jac.  490. 

(o)  Caabarne  v.  Inglis,  7  Vin.  Ab.  156.  I  West,  221.  The  eause  of  this  diversity  is  well 
explained,  Davey  v.  Bfake,  2  Sch.  Sl  L.  388, 389  ;  but  it  is  difficolt  to  assign  any  reaion  for 
it,  Casburue  v.  Inglis,  7  Vin.  160.  1  West,  231.  Burgess  v.  Wheate,  1  lilden,  19a  Dixon 
T.  Saville,  1  Bro.  C.  C.  327,  and  see  Lord  Hale*s  distinctbn,  Pawlett  v.  Attomey-General* 
Hard.  469.  (p)  Casbume  v.  Inglis,  1  West,  225.    7  Vin.  Ab.  157. 

(9)  Co.  Ln.  205  a,  n.  1,  4th  point  Hinton  v.  Hinton,  2  Ves.  633,  634.  See  Noel  v.  Bevan, 
9  Freem.  43.  Bevaa  v.  Pope,  2  Freem.  71.  That  they  are  dowable  at  Uw.  Nash  v.  Free- 
ton^Cro.Car.  190. 

(rj  Wynne  v.  Littleton,  2  Ch.  C.  51.  Strode  y.  Falkland,  2  Vcm.  625.  Casbume  v.  Tnglis, 
1  West,  225.  ]  Atk.  605.  Ex  parte  Brettell,  6  Ves.  577.  8  Ves.  434,  435,  cit.  Chohnon. 
dely  V.  Clintoo,  2  Jac  &,  W.  179.    See  Co.  Ln.  205  a.  Butl  n.  U  point  5. 

(a)  Smith  v.  Smoalt«  1  Ch.  O.  88.  1'hornborooeh  v.  Baker,  2  Ch.  C.  285.  3  Swan.  62a 
Wynne  v.  Littleton,  2  Ch.  C.  52.    Canning  v.  Hicks,  2  Ch.  C.  187.    1  Vern.  412. 
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It  is  usual  to  insert  a  covenant,  that  the  mortgagor  shall  ooirtiiioe 
in  possession  till  the  appointed  time  of  payment,  if  he  receives  the 
profits  after  such  day,  or  if  no  such  covenant  for  continuing  in  pos^ 
session  is  inserted,  he  is  like  to,  or  in  some  respects  in  the  nature  of«  a 
tenant  at  will  to  the  mortgagee.(^)  But  for  the  most  ^rt,  the  niort-* 
gagor*  before  the  equity  of  redemption  is  foreclosed,  and  not  the 
mortgagee,  is  considered  as  owner  of  the  land.  Therefore,  where 
there  was  a  mortgagee  in  possession,  and  a  bill  was  brought  to  redeem, 
r  ^Q^  1  *aLnd  a  decree  pronounced  accordingly,  and  before  the 
^  -I  account  taken  a  church  became  void,  and  the  mortgagee 

E resented,  upon  petition,  the  chancellor  ordered,  that  he  should  revoke 
is  presentation,  and  present  such  clerk  as  the  mortgagor,  or  hia  ven- 
dee  (for  he  had  contracted  to  sell)  should  appoint.(tt)  There  noight 
perhaps  be  a  difficulty  in  accomplishing  such  revoking  of  the  presen-* 
tation$(t;)  but  this  case  shows,  that  courts  of  equity  consider  the 
proper  ownership  to  be  in  the  mortgagor  before  foreclosure.  The 
same  idea  was  entertained  by  the  legislature,  when,  by  statutes  7  &  8 
Will.  in.  c.  26,  §  7,  2  Will.  IV.  c.  45,  §  23,  it  denied  the  right  of  vot- 
ing for  members  of  parliament  to  mortgagees,  not  being  in  possessioo; 
but  allowed  it  to  mortgagors :  and  when,  by  stat  0  Ann.  a  5,  §  4,  it 
nrevented  mortgagees,  who  had  not  been  in  possession  seven  years, 
from  being  qualified  to  sit  in  parliament,  by  reason  of  any  lands, 
whereof  the  equity  of  redemption  is  in  any  other  persoa.  These  con- 
siderations may  remind  us,  that  on  the  assignment  of  a  tertn,  by  way 
of  mortgage,  the  mortgagee,  before  actual  possession,  is  noc  liable  to 
the  reservation  and  arrears  of  rent,  or  other  covenants,  in  the  original 
demise.(u7) 

Stfch,  therefore,  are  the  respective  estates  of  the  mortgagor  and 
mortgagee. 

Estates  !n  mortgage  may,  as  Littleton  observes,  be  not  only  ^ranlod 
m  fee,  but  in  tail,  for  life,  or  for  a  term  of  years  :(a;)  the  laslot  which 


(0  See  Birdi  v.  Wright,  1  T.  R.  393.  Cbolmondol^  y.  aioton,  3  Jao.  &  W.  183.  In 
one  retpect,  at  leaet,  his  interest  is  iDlbrior :  he  may'  Im  turned  out  of  potsessioa  hj  eject* 
meot,  without  notice  to  quit^  Moss  v.  Gallimoro,  1  Dotifif.  283, 383.  Doe  v.  Pott,  9  Door 
73).  Birch  V.  Wrifht,  1  T.  R.  383.  Doe  d.  Roby  y.  Maucy,  8  Bam.  &  Cress.  767.  Doe 
d.  Fisher  v.  Giles,  5  Bing.  431.  So  may  hb  tenant  on  a  loaae  made  sabsequent  to  the  uioft* 
gage  without  the  prifity  of  ihe  mortgagee.  Keecb  t.  Hall,  1  Doug.  31.  Thunder  d.  Weaver 
y.  Belcher,  3  East,  449.  If  the  lease  is  prior  to  the  mortgage,  it  shall  not  be  set  «p  in  eject- 
ment, if  the  lessee  had  notice  that  it  was  not  intended  lo  disturb  bis  possassioo.  White  f* 
Hawkins,  1  Doug.  33  n.  Boil.  N.  P.  96.  See  Pope  y.  Biggs, 3  Bjrn.  Sl  Cress.  344.  la  «D 
action  of  ejectment,  the  mortgagor  is  neyer  allowed  to  dispute  the  title  of  the  mortgagee. 
Gnodtitle  y.  Bailey,  Cowp.  €00. 

(»)  iory  v.  Cox,  Pr.  Ch.  71.  Amhorst  y.  Dawling,  3  Vern.  401.  Hobart  y.  Sclbf,3 
Freem.  373.  1  TomL  P.  C.  108.  Gaily  y.  Selby,  Oom.  343.  1  Str.  403.  Notwithstaoding 
an  express  ooyenant  to  present  mortgagee's  nominee,  and  the  adyowson  is  the  only  security. 
Mackentie  y.  Robinson,  3  Atk.  559.  Gobbiao  y.  Creed,  3  Sch.  J^  L.  3l8.  Ca  Ln.  305  a. 
Butl.  n.  I,  3d  point.  That  the  .mortgagee  is  entitled  to  present  at  law.  Arundel  y.  Bp.  of 
Gloucester,  Ow,  49.    Croft  v.  Powcl,  Com.  609. 

(e)  Soe  Jory  y.  Cox,  Pr.  Ch.  71,  Fmch.  ed.  Thexton  y.  Belts,  3  Freem.  71.  Newdigatt 
y.  Helps,  6  Bfad.  133. 

(w)  Eaton  v.  Jaques,  3  Doug.  455.  This  decision  appears  to  haye  originated  in  Lord 
Mansfield's  habit  of  considering  mortgagee  at  law  in  an  equitable  light,  and  as  mere  seen- 
rities.  It  was  very  much  doubted  by  Lord  Kenyon  in  Stone  y.  Evans,  Woodf.  Laodl  « 
Ten.  113,  and  finally  overruled  by  the  opinion  of  all  the  judges  in  the  Exchequer  chamber. 
Williams  v.  Bosanquet,  1  Brod.  &  B.  338.  («)  Lilt  i  333. 
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methods  is  very  *usiial;(y)  and  it  is  then  proper  to  add  a  r  ^^^  n 
covenant  on  the  part  of  the  mortgagor,  thai,  if  he  makes  ^  J 

defaah  of  payment,  he  will,  upon  request,  convey  the  freehold  and 
inheritance  to  the  roortgairee,  or  as  he  shall  appoint.(2) 

A  mortffage  by  husband  and  wife  of  the  wile's  estate,  though  in  the 
form  of  a  lease,  is  void  after  the  husband's  death,  and  not  merely  void- 
able :  still,  however,  a  re-delivery  of  the  mortgage  deed  by  the  widow, 
or  any  act  tantamount,  will  substantiate  it.(a)  If  the  mortgaged  pre- 
notses  are  the  estate  of  the  husband,  a  voluntary  settlement  after  mar- 
riage is  void  against  a  subsequent  mortgagee,  though  such  mortgagee 
baa  intimation  of  the  settlement  at  the  time  of  advancing  his  money.^^) 
For  he  is  a  purchaser  within  the  stat.  27  El.  c.  4,  and  therefore  tho 
settlement  is  void  under  that  law. 

It  may  be  of  importance  to  observe,  that  if  a  lord  of  a  manor  mort- 
gages it  10  fee,  and  afterwards  purchases  copyholds  holden  of  the 
manor,  and  takes  surrenders  of  them  to  himself  in  fee,  they  will  be 
undersUMxi  as  comprised  in  the  mortgage,  for  the  benefit  of  the  mort- 
gagee :(e)  and  a  settlement  by  the  mortgagor  on  his  son's  marriage 
will,  uiKler  the  description  of  premises  comprised  in  the  mortgage, 
pass  the  equity  of  redemption  in  such  surrendered  copyholds.(</) 

Mortgages  are  considered  in  tJieir  nature  essentially  redeemable, 
Aod,  io  general,  no  covenant  or  agreement  in  the  deed*  of  mortgage 
siiall  make  It  irredeemable  on  failure  of  payment.  As  if  there  is  a 
mortgage  with%  proviso  to  redeem  during  the  life  of  the  mortgagor 
or  ♦raoriffagee,  and  not  after,  yet  it  may  be  afterwards  p  ^^^  ^ 
redecmed.(e)  But  by  stat.  4  &  6  Will.  &  M.  c.  16,  ss.  2  L  ^'  J 
&  8,  if  any  person,  who  hath  suffered  an^  judgment,  statute,  or  recog- 
nisance, which  may  bring  a  charge  on  his  lands,  to  be  entered  against 
him,  shall  mortgage  his  estate,  without  giving  notice  of  these  prior 
incumbrances,  such  mortgagor  shall  not  be  eptitled  to  the  benefit  of 
any  equity  of  redemption :  and  the  same  provision  is  made  in  case  of 
a  second,  suppressing  the  fact  of  a  former,  mortgage ;  but  the  right  of 
dower  is  saved  to  the  wife,  not  joining  in  such  conveyances.(/)  There 

Cy)  Mwigtgta  in  fee  are  uttended  with  iDConyeniences  arising  from  tho  aeparation  of 
rigtitfl  between  the  real  and  peraonal  rapretentatives  of  the  mortgagee :  the  eatate  on  his 
death  going  to  hie  heir  or  devisee,  and  the  money  being  payable  to  hia  executor  or  adninia- 
trator.  But  this  aod  other  inconveniencea  are  obviated  by  an  expreas  devise  of  loortgagea 
and  trott  estates  to  the  personal  representative.    Co.  Ln.  205  a,  n.  1,  points  4  and  5. 

(X)  Cra.  Dig.  tit  XV.  ch.  i.  §  18.  vol.  ii.  p.  91,ed.  9.  See  Wiseman  v.  Wcstland,  1  Too. 
frJ.  117. 

(ar)  Ooodrigbt  d.  Carter  v.  SUaphan,  Cowp.  201.  1  Dong.  54  n.  See  Drybutter  v.  Bar. 
thojomew,  2  P.  W.  127.  Doe  d.  Collins  v.  Weller,  7  T.  R.  478.  Martin  v.  Micbeil,  2  Jae. 
at  W.  424,  425. 

{b)  Chapman  v.  Emery,  Cowp.  27a  See  Standon  v.  Charlwood,  9  East,  64. 70,  cit  Doe 
d.  Oiikj  T.  Manning,  9  East,  59. 

(e)  Doe  V.  Pott,  2  Doug.  720,  721 ;  and  eee  St  Paul  v.  Dudley  &,  Ward,  15  Yes.  167. 

id)  Doe  T.  Pott,  2  Doug.  710. 

ie)  Newcombe  v.  Bonham,  2  Ch.  C.  61.  2  Vent  365.  2  Freom.  67.  I  Vcm.  8.  Bowen 
▼.  Edwards,  1  Ch.  R.  117,  1 18.  Howard  v.  Harris,  1  Vern.  .33.  192.  2  Freem.  86.  2  Ch. 
C.  147.  Anon.  2  Freem.  84.  Jason  v.  Eyres,  2  Ch.  CSS.  2  Freem.  69.  ManloVe  v.  Ball, 
2  Vern.  64.  Jennings  v.  Ward,  2  Vern.  521.  Floyer  v.  Lavington,  1  P.  W.  269.  Vernon 
V.  BetbeU,  2  Eden,  110.  Solon  v.  Siade,  7  Ves.  273.  Goodman  v.  Grierson,  2  Bull  &  B. 
27a    Co.  Ln.  205  a,  note  1,  point  2. 

(/)  St  4  &  5  Will  &  M.  c.  16,  i  5.  This  supposes  a  redemption  in  the  huaband^a  liib- 
time,  or  that  the  mortguge  was  subsequent  tu  the  marriage. 
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must  be  no  fraud  or  unfair  dealing  imputable  to  a  second  mortgagee^ 
who  would  take  advantage  of  this  statute.(^) 

Frequent  competitions  have  arisen,  in  courts  of  equity,  betwTOn 
different  incumbrancers  of  the  same  estate,  concerning  the  priority 
and  preference  due  to  their  respective  charges.  Here  then  I  must 
mention,  as  part  of  the  more  general  doctrine  on  this  subject,  that  a 
subsequent  mortgagee,  who  lends  his  money  without  notice  of  any 
prior  incumbrance,  may,  after  such  notice,  purchase  in  the  first  mort- 
gage, or  the  first  charge  by  statute  or  recognisance  on  the  lands, 
which  wiM  give  him  a  legal  priority,  and  protect  his  whole  demand 
against  claimants  of  an  intermediate  date ;  for  equity  will  not  inter- 
fere to  frustrate  a  legal  advantage,  of  which  he  may  conscientiously 
avail  himseIf.(A)  But  it  appears  by  an  elaborate  decision  of  a  great 
equitable  judge,  that  a  second  mortgagee,  who  has  previous  notice  of 
r  «08  1  ^  ^^^^^  incumbrance,  cannot,  by  taking  an  assignment 
*•  J  of  an  ^outstanding  term,  antecedent  both  to  his  own  secu- 

rity and  to  such  prior  incumbrance,  gain  a  preference.(i)  The  prior 
incumbrancer  has  the  preferable  right  to  call  for  the  legal  estate. 
And  where  such  legal  estate  is  outstandins,  not  having  been  pur- 
chased by  an  incumbrancer  fairly  and  without  notice,  the  incum<- 
brances  must  be  paid  according  to  their  date.  If  a  second  incum- 
brancer, having  at  the  time  of  his  mortgage  no  notice  of  a  prior 
charge,  having  made  proper  searches,  and  being  in  possession  of  the 
title  deeds,  be  assignee  of  a  term,  created  before  th<^  former  incum- 
brance, he  may  recover  in  ejectment  against  the  prior  mortgagee.(j) 
In  a  late  case,  a  mortgagee  had  advanced  more  money,  by  way  of 
farther  charge,  on  the  estate  before  pledged  to  him,  without  notice, 
at  the  time  of  such  second  loan,  of  a  judgment,  which  was  docketted 
in  the  interim,  and  he  was  protected  as  to  his  whole  demand. (i)  So 
if  even  an  executor  of  a  mortgagee  lend  money  io  the  mortgagor 
upon  bond,  he  may  tack  the  bond  to  the  mortgage,  as  against  the 
heir  or  devisee  of  the  mortgagor,  to  prevent  circuity,  the  same  per- 
sons being  liable  to  b6th  demand&(/)  But  he  has  not  this  benefit 
against  creditors,  where  there  is  a  devise  for  payment  of  debts  ;(m) 
for  such  devise  is  not  fraudulent  within  the  stat.  3  Will.  &  M.  c  14. 

A  power  of  enforcing  the  equity  of  redemption  is  given,  by  stat.  7 
Geo.  II.  c.  20,  to  courts  of  common  law ;  it  beinff  enacted,  that  when 
an  action  is  commenced  by  a  mortgagee,  either  for  his  money,  or  to 
obtain  possession  of  the  lands  pledged,  and  no  suit  is  depending  in 
equity  to  foreclose  such  mortgage,  the  defendant  may  pay  to  the 
plaintiff,  or  brins  into  court,  the  principal,  interest,  and  costs,  which 
shall  authorise  the  tribunal,  where  the  action  is  brought,  to  compel 


(g)  SUfTbcd  T.  Selliy,  3  Vera.  590. 

{k)  Basset  v.  Nosworlhy,  Finch,  103.  Marsh  v.  Lee,  2  Vent  337.  Hilchoox  t.  Sedr. 
wick,  3  Vera.  159.  Shcrmer  v.  Robins,  Finch,  409.  Belchior  t.  Rainslbrd,  5  Bra  P.  C. 
398.  Robinson  v.  Davison,  1  Bra.  C.  C.  63.  Mackreth  ▼.  Symmons,  15  Vcs.  335.  Tout- 
min  ▼.  Stcere,  3  Mer.  310. 

(f)  WUIoughbjr  V.  Willoughby,  I  T.  R.  768.    Ambl.  383. 

ij)  Goodtitie  v.  Morgan,  1  T.  R.  763 ;  but  ace,  as  to  ihe  possession  of  the  title  deeds, 
Evans  V.  Bicknell, «  Ves.  183.  Batnett  ▼.  Weston,  12  Ves.  133.  Harper  v.  Faulder,'  4  Mad« 
138.  (jk)  Kraine  v.  Edie,  Ch.  Jul.  1783. 

(0  Price  T.  Fastncdge,  Arab.  685.    See  Barnett  v.  Weston,  18  Ves.  130. 

(m)  Hamerton  v.  Rogers,  1  Ves.  J.  513.    Jooes  ?.  Smith,  3  Ves.  J.  376. 
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such  mortgagee  to  reconvey  the  estate,  and  deliver  up  j-  ^q  -■ 
the  mortgage  *deeds.      But  this,  it  seems,  (though  the  ^  ^ 

words  are  general,  viz.  ••  person  or  persons  having  a  right  to 
redeem,")  must  be  confined  to  mortgagors,  and  those  claiming,  under 
them,  the  entire  interest  in  the  premises.(7i)  Equity,  on  the  other 
hand,  permits  all  persons  to  redeem,  having  a  partial  estate  or  interest 
in  the  equity  of  redemption,  as  tenants  for  life  of  every  species^ 
remaindermen,  reversioners,  tenants  by  elegit,  and  the  lilte,(o)  con- 
tributing in  due  proportions.  But  if  there  are  two  separate  mortgages- 
of  difTerent  estates  to  the  same  person,  a  purchaser  of  the  equity  of 
redemption  of  one  estate  is  not  entitled  to  redeem  the  mortgage  on 
that  only ;  he  must  redeem  both,  or  be  foreclosed.(p) 

It  is,  however,  reasonable,  that  after  a  considerable  lapse  of  time, 
the  equity  of  redemption  should  cease,  and  the  mortgagee  should  be 
no  longer  liable  to  be  disturbed  in  his  possession.  Indeed^  where  a 
biU  in  chancery  was  brought  to  redeem  a  mortgage  sixty  years  old, 
and  the  mortgagor  had  agreed,  that  the  mortgagee  should  enter  and 
hold,  till  he  was  satisfied,  the  equity  of  redemption  was  allowed  to 
take  place,  because  this  was  in  the  nature  of  a  Welsh  mortgage,  or 
vivum  vadium,  before  spoken  of;  and,  in  such  case,  the  length  of  time 
is  no  objection.(^)  And  even  where  there  had  been  a  fine  levied,  and 
nonclaim  for  five  years,  which  is  a  legal  bar  to  an  adverse  title,  the 
equity  of  redemption  was  allowed,  though  this  does  not  appear  to 
have  been  of  the  nature  of  a  vivum  vadium. (r)  There  certainly  may 
be  other  reasons,  besides  the  security's  being  of  that  kind,  for  allow-^ 
ing  a  redemption. (f)  But,  in  general  •as  twenty  years'  ^  ^-^^  -t 
possession  will  bar  an  entry  or  ejectment,  except  in  cases  *•  -■ 

df  imprisonment,  infancy,  lunacy,  coverture,  or  being  beyond  sea,  (not 
with  a  view  of  absconding  to  avoid  or  retard  justice,)  so  it  shall  be 
efiectual,  subject  to  the  same  exceptions,  to  bar  a  redemption  ;(<)  and« 
it  seems,  ten  years  are  allowed,  after  these  obstacles  or  excuses  are 
removed.(u) 

(n)  See  Ooodtkle  t.  Pope,  7  T.  R.  185^    Doe  ▼.  Roe,  4  Tan.  387.    Ae  to  firooeedingt  in 
tqnky  on  the  eUtate,  Bastard  ▼.  Clarke,  7  Yea.  489.    Uewaon  ?.  Hoaow,  4  Yea.  105. 
{9}  Cik,  Ln.  208  a.  Bail,  note  1. 
fp)  WiUie  V.  Log;.  8  £den,  78.    Ex  parts  Career,  ArabL  7S3*    IreMo  t.  Dtan,  9  Oaz« 


iq)  Orde  v,  Hembisr,  1  Vem.  418.  1  Eq.  Ab.  314,  pi  2.  Yatea  ?.  HamUj,  9  Atk.  360. 
See  Aehertey  t.  Roe,  5  Yea.  571.     Fenwick  v.  Reed,  1  Mer.  135. 

(r)  Welden  v.  York,  1  Vera.  139.  Stoiy  v.  Wiodaor,  9  Atk.  631.  Kennedy  i.  Dalj,  1 
Seh.  &  U  380,  overroHnf  Hodgkine  t.  Lotwych,  9  Freen.  69. 

(t)  Thaa,  a  mortgage  waa  made  in  1641  or  1649 :  the  Bfiortgaj*ae  took  poooewion  m 
165^ ;  three  deacenta  were  eaat  on  the  vaorfgttgte^t  aide,  and  four  on  the  part  of  the  roort- 
ir>P»r  >  jet  the  length  of  time  betn;  nearly  answered  by  inftnoica,  and,  aa  in  1686  the 
mortfag ee  had  filed  a  biU  of  fereckieore,  and  made  up  an  acoouot  for  that  purpeae,  the 
court,  fourteen  yeara  afWwarda,  decreed  a  redemption,  and  an  account  from  tho  foot  of 
that  in  1686.  Procter  ?.  Cooper,  9  Vern.  377.  Pr.  Cb.  116.  So  in  the  caae  of  coverture, 
Corbett  V.  Barker,  3  An?.  755.  Aa  to  the  aoknewled^nienta  which  will  keep  up  the  equity 
of  redemption.  Whiting  v.  White,  9  Cox,  999.  Coop.  1.  Lake  ▼.  Thoroaa,  3  Vea.  17. 
Reeka  t.  Poatlethwaite,  Coop.  161.  Barren  r.  Martin,  19  Yea.  397.  Coop.  189.  Anon.  9 
Atk.  333.    9  Cox,  995,  dt.    8t.  3  &.  4  Will.  lY.  c  97,  ^  38. 

(I)  Jenner  t.  Tracy,  3  P.  W.  987,  note  B.  Baksh  ?.  Harvoy,  lb.  Sug.  Y.  &  P.  App.  93, 
Anon.  3  Atk.  313.  Hovenden  v.  Annealey,  9  Sch.  &,  L.  636,  637.  Cholinondefey  v.  Clio* 
ten,  9  Jae.  4^.  W.  191.    Dillon  T.Parker,  Jac.  513.    St  3  dt  4  WiQ.  IV.  c  97,  ^  ^ 

(»)  In  Lytton  v.  Lytton,  4  Bro.  C.  C  458,  it  ia  aatd  fire  years :  probably  the  atatute  of 
fioea  waa  in  the  reeollectJon  of  the  court.    See  aa  to  the  diaability  of  coverture,  Corbett  ▼• 


Digitized  by 


Google 


8M  woodoessoh's  lsotubm. 

But  it  is  a  very  common  practice  for  mortgagees  to  bring,  at  any 
time,  bills  of  foreclosure,  to  be  quieted  and  confirmed  in  their  posses- 
sion ;  in  which  suits,  they  seek  a  decree,  that  the  mortgagor,  and 
those  claiming  under  him,(t))  may  by  a  short  day,  to  be  prefixed  by 
the  court,  satisfy  and  discharge  the  principal  due,  with  interest  and 
costs,  and,  in  default  thereof,  may  be  forever  foreclosed  of  all  equity 
of  redemption.  However,  redemptions  are  so  far  favoured,(u))  that 
r  «101  1  ^^^  ^^7  ^originally  appointed  is  rarelv  conclusive,  but  the 
^  J  necessity  of  payment  is  occasionally  protracted  by  the 

indulgence  of  the  court. 

This  leads  to  a  question,  which  has  at  times  been  agitated  in 
chancery,  whether  a  contract  respecting  lands  shall  be  considered 
as  a  mortgage  and  redeemable,  or,  as  originally  an  absolute  convey- 
ance. If  a  conveyance  purports  to  be  absolute,  yet  if  he,  to  whom 
it  is  made,  agrees  by  writing  under  his  hand  and  seal  to  reconvey  on 
being  repaid  his  purchase-money,  within  a  year,  or  other  prescribed 
time,  it  is  redeemable.(x)  But,  if  it  is  not  a  mortgage  at  the  begin- 
ning, it  shall  not  become  so  afterwards,  at  least  by  parol  agreement.(y) 
li  seems  also  a  good  criterion,  that  there  ought  to  be  mutual  and 
reciprocal  remedies  ;(z)  and  that  none  can  come  to  a  court  of  equity 
to  redeem  a  mortgage,  unless  the  supposed  mortgagee  can,  on  his 
part,  compel  the  payment  of  the  consideration  money,  as  a  loan. 

Having  thus  endeavoured  to  illustrate,  or  at  least  to  exhibit  for 
farther  inquiry,  some  of  the  more  general  doctrines  respecting  mort- 
gages, I  forbear  to  investiffate,  whether  the  practice  of  pledging  land 
as  a  security  for  a  loan  of  money,  was  derived  to  us  from  the  Jews, 

Barker,  S  Ana.  755.  Price  t.  Copner,  1  Sim.  4d  Si.  347  ;  of  lonacy,  Sturt  v.  Mellith,  9 
Atk.  614 ;  of  infencv,  Cotterell  ▼.  button,  4  Tan.  626.  A  aucoeaaion  of  disabilities  will 
not  keep  tlie  riffht  of  redemption  alive  beyond  ibrty  yeara  at  the  iartbeat.  St.  3  dt  4  WiO. 
IV.e.27,§il8.34. 

(o)  A  decree  of  foredoaore  againat  a  firat  tenant  in  tail,  Giflfard  ▼.  Hort,  1  Sob.  &  L. 
38iS,  or  a  releaae  of  the  equity  of  redemption  by  him.  Reynoldaon  t.  Perkins,  Amb.  564. 
Moody  ▼.  Waltera,  16  Vea.  313,  ia  bindinnf  on  tlioae  in  remainder. 

(«9)  Bven  a  aeoond  mortKaffee  may  file  a  bill  to  redeem  after  foreckMmre  by  a  firat  mort- 
Mffee.  Godfrey  t.  ChadweU,  3  Vern.  601.  Morret  v.  Western,  2  Vem.  663.  Fell  v.  Brown, 
3  Bro.  C.  C.  276.  So  nuy  a  jodgment  creditor,  afler  taking  out  execution,  in  the  caae  of 
leaaebolda.  Stonehewer  t.  Thompaon,  2  Atk.  440.  Shirley  y.  Watta,  3  Atk.  200.  Gri^ 
iw  Heath,  7  Vin.  Ah.  69;  pi.  9.  And  a  mortgagee,  haying  obtained  a  decree  of  feraekiaare* 
cannot  reaort  to  any  collateral  aecortty,.  aa  by  action  on  the  bond  or  covenant  for  paymaefc 
of  the  mortgage-money,  without  opening  the  foreeloanre  and  letting  in  the  equity  •f 
redemption.  Daahwood  y.  Blythway,  1  Eq.  Ab.  317,  pL  3.  Moa.  196.  Tooke  y.  Hartley, 
9  Bro.  G.  G.  125.  9  Dick.  785.  8  Vea.  531,  cit  Penj  y.  Burker,  8  Vea.  527.  18  Vea. 
198.  If  the  mortgaged  eatate  ia  sold,  and  provea  deficient,  the  moftgagee  may  reaart  to: 
the  bond  or  covenant  to  recover  the  deficiency.  If  there  be  no  bond  or  covenant  (which 
ia  a  very  uncommon  caae),  the  mortgngee  b  atill  a  aimple  contract  creditor  of  the  mortga- 
gor, and  msy,  it  ia  apprehended,  aue  the  executor  of  the  mortgagor  Ibr  the  reaidoe  of  tiie 
money  in  an  action  of  aaaumpait,  and  the  mortgage  deed  wo«ld  be  evidenoa.  Aa  to  a  aaort. 
gatte'a  praying  a  aale  of  the  mortgaged  premiaea.  How  v.  Vigorea,  1  Ch.  R.  32.  Daahwood 
y.  Bvtlieaea,  Moa.  196.  Lucas  v.  Scale,  9  Atk.  56.  Mackensie  v.  Robinson,  3  Atk.  559. 
Daniel  v.  St[ipwith,  2  Bro.  G.  G.  155.    Perry  v.  Barker,  13  Vea.  205. 

<«)  See  Mank>ve  v.  Ball,  2  Vem.  84  FIoyM'  v.  Lav'mgton,  1  P.  W.  272.  Mellor  y.  Lee% 
9  Alk.  494.  Lawley  v.  Hooper,  3  Atk,  280.  Vomer  v.  Winatanley,  2  Sch.  Ic  L.  393. 
Goodman  v.  Grierson,  2  Ball  k,  B.  278,  279.  Sevier  v.  Greenway,  19  Vea.  413.  The 
jealousy  with  which  the  courta  acrntiniscd  a  power  of  reporchase,  aeema  to  have  relaxed  in 
the  recent  eaaea.    Taaburgh  v.  Eclin,  2  ToraU  P.  G.  265. 

(y)  Barren  v.  Sabine,  1  Vera.  269.  GottereU  v.  Purchaae,  Gaa.  T.  Talb.  63 ;  aftd  ate 
Reeka  v.  Poatlethwayte,  Goop.  169. 

(a)  Gopleatony.  Boxwell,  lGh.a2.    Goodman  y.  Grieraoo,  2  Ball  &  B.  279. 
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Greeks,  or  Romans.(a)  Our'countrymen  have  certainly  p  ^.^^  ^ 
♦refined  on  ihe  rough  original ;  and  the  refinemcnla  have  L  J 

been  rational,  not  elaborately  technical.  I  would  not,  however,  wtdh 
to  disparage  those  researches  into  antiquity,  which  may  give  an  eie* 
gance  to  juridical  knowledge,  or  at  leust  alleviate  and  amuse  the 
toilsome  diligence  of  the  student.  Those  critics  are  of  too  stoical, 
too  cynical  aa  austerity,  who  censure  the  efforts  of  imagination  and 
genius,  which  may  not  only  embellish  and  adorn,  but  enforce  and 
impress  upon  the  mind  and  memory,  the  grave  positions  of  the  law. 

(a)  Pow.  Mort  pp.  1,  3, 3,  Co?,  note  a.  Bot  see  Co.  Ld.  205  a.  Batl.  n.  1.  Cm.  Di|^. 
tit  XV.  oh.  i.  ^  %  vol.  H.  86 ;  that  oar  mortgage  it  more  immediately  derived  from  tiM 
dodrine  of  oooditioiia  as  estabUsfaed  by  tiie  Noraaaa  kw,  than  tbe  Aamaa  pignua,  or 
l^potlMca. 


LECTURE  XXV. 

or  BSTATfSS  Ilf  POSSBSSIOir  All I>  JBXPSOTANCT,  MORE  PARTICt^LARLT,  OF 
V£STED  RfiMAINDBRS. 

Wb  are  now  to  enter  on  subjects  of  unusual  difficulty,  any  insight 
into  which  must  prove  beneficial  to  the  young  student  in  juridical 
pursuits,  the  doctrine  of  estates  in  expectancy  being  generally  thought 
to  comprehend  the  most  intricate  ana  abstruse  points  of  our  law. 

Estates,  considered  in  regard  to  the  time  of  possessing  them,  may 
be  divided  into  three  sorts:  first,  such  as  are  in  present  possession; 
socondlyy  such  in  which  there  is  a  right  or  title  to  present  possession ; 
and,  thirdly,  such  as  are  in  expectancy,  the  right  or  title  to  which 
has  a  prospect  to  a  possession  future  and  remote. 

I.  The  present  possessor  of  an  estate  may  have,  I.  The  perfect 
right  thereto ;  2.  The  right  of  possession  only ;  or  3.  The  mere  naked 
possession. ' 

1.  He  that  hath  the  perfect  right  to  an  estate  against  every  p>ossibIe 
claimant,  and  is  also  in  possession,  and  such  person  only,  hath  what 
Sir  William  Blackstone  ♦styles,  a  title  completely  legal.(a)  p  ^.^^  ^ 
For  he  can  exercise  every  right,  every  act  of  ownership,  ^  J 

which  is  incident  to  his  estate,  and  can  maintain  actions  adapted  to 
every  wrong,  to  which  such  estate  is  liable. 

%  The  present  possessor  of  an  estate  may  have  what  the  learned 
author  just  cited  calls  the  right  of  possession^  His  seisin  may  be 
socb  as  cannot  be  defeated  by  any  action  possessory,  or  in  which  the 
right  of  possession  only  is  to  be  tried,  but  the  true  proprietor  is  under 
the  necessity  of  commencing  a  suit  of  a  higher  nature,  in  which  the 
mere  risht  may  be  decided.(A)  The  right  of  possession,  independent 
of  an  absolute  right  of  property,  may  be  acquired  by  various  ways, 

(a)  2  Comm.  199.    Co.  Ln.  266  a.     See  Paff.  IV.  iz.  7. 

(6)  Smith  T.  Tyodale,  2  Salic.  685;  that  is,  by  a  writ  of  right,  or  other  real  ao'ion,  which, 
it  sboald  be  observed,  will  shortly  cease  to  be  a  part  of  the  law  of  Eogland.  St.  3  dt  4  WiU. 
IV.  c.  27,  §4  36,  37. 
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as  by  the  alienation  or  tenant  in  tail  If,  indeed,  such  alienation  be 
made  by  a  fine  or  recovery,  or  an  appointment  lo  a  charitable  iise, 
according  to  the  several  statutes  relative  thereto,  no  right  of  any  kind 
is  left  in  his  issue,  claiming  by  form  of  the  gift  in  tail ;  the  alienees  in 
such  cases  have  a  complete  title.  But  a  feofTmeiit  of  tenant  in  tail  iu 
possession  works  a  discontinuance,  as  it  is  caNed,  and  gives  the 
feoffee  aright  of  possession,  by  barring  the  issue  in  tail  from  the  right 
of  entry.(c)  And  other  nru>des  of  alienation,  less  operative  than  a 
feoffment,  may  eventually,  after  an  alienee*8  dying  seised,  produce 
the  same  effect.  The  right  of  possession,  therefore,  may  also  accrue 
by  length  of  time,  and  the  neglect  of  the  true  owner  of  the  landsy 
consequent  on  such  alienations  as  last  aforesaid:  or  it  may  be 
'founded  on  a  judgment  in  a  possessory  action.^ 

8.  The  present  possessor  may  have  the  mere  naked  poaaessioa 
without  any  right  thereto.  Such  a  possession,  though  defeasible  by 
the  entry  of  the  right  owner,  is  ^o  far  countenanced,  as  to  enable  the 
tenant  to  bring  an  action  of  trespass  against  a  mere  stranger  or 
wrongdoer.  (</) 

r  *104  1  *''•  There  may  exist  a  right  of  possession  to  lands  io 
I-  -■  one,  who  is  not  the  actual  possessor  of  them ;  and  such 

is  properly  called  a  right  of  entry.  By  the  old  law,  there  were  seve- 
ral ways  of  disseising  a  man  of  his  freehold.(c)  If  it  happened  by 
most  of  these  kinds,  and  no  discontinuance  was  wrought,  the  disseisee 
might,  during  the  life  of  the  disseisor,  in  a  peaceable  manner  re-enter 
and  recover  his  possession,  without  a  suit  at  law.  From  the  refine* 
ments  of  modem  civilization,  atad  a  useful  regard  to  agriculture,  it  is 
not  now  allowable  to  enter  and  expel  husbandmen  from  their  farms, 
even  without  force.(/)  Still,  however,  a  person  in  the  circumstan- 
ces I  have  described,  is  said  to  retain  a  right  of  entry ;  the  principal 
present  use  of  which  distinction  is  to  ascertain  his  right  of  bringmg 
an  action  of  ejectment,  which  otherwise  he  could  not  maintain.  For 
if  the  disseisor  is  dead,  and  the  estate  is  thus  vested  in  his  heir  by  the 
apparently  lust  title  of  descent,  then  is  the  disseisee's  right  of  entry 
tolled  or  taken  away,(^)  and  hisonly  means  of  obtaining  restitution  is 
by  a  real  action  and  judgment,  and  not  by  ejectment,  which  supposes 
a  right  of  entry.  This  inferior  right,  therefore,  is,  from  the  only 
method,  by  which  it  could  ever  be  enforced,  denominated  a  right  of 
action* 

Hitherto  I  have  spoken  of  estates  either  in  possession,  or  in  which 
there  subsists  a  claim  to  present  possession. 

IIL  I  am  now  to  proceed  to  the  third  sort,  viz.  estates  in  expectancy, 
in  which  the  title  has  a  prospect  to  a  possession  future  and  remote. 

(c)  Co.  Ln.  326  b.  330  a.  d.  1,  vii.  Bot  a  discontinaance  will  not,  from  henceforward, 
take  away  Uie  ri^ht  of  entry.    St  3  &  4  Will.  I V.  c  37,  s.  32^. 

(d)  iiraham  ▼.  Peat,  I  l::aat,  344. 

(e)  Seo  BoUer**  note  on  DiMeuins.    Co.  Ln.  330  b. 

(/)  See  Co.  Lo.  357  b.    Rex  ?.  Wilson,  8  T.  R.  364.    Riffht  v.  Beard,  13  Eaat,  213. 

ig)  Thi8  right  of  entry  was  enlar^d  by  st.  33  Hen.  VIII.  c.  33,  which  does  not  per. 
mit  it  to  be  tolled,  unless  the  disseisor  had  peaceable  enjoyment  for  five  years  next  after  the 
disseisin.  But,  on  the  other  hand,  by  the  staU  of  limitations,  31  Jac.  I.  ch.  16, 1,  an  entry 
mnst  be  made  within  twenty  years  after  the  title  accrued  (unless  there  be  some  disability 
excepted  io  the  act,)  thoufph  tlio  disseisor  be  still  livioff.  For  the  future,  descents  will  ngt 
toll  an  entry.    St  3  dL  4  WiU.  IV.  c.  37,  §  3!). 
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And  I  mast  observe,  that  the  division  of  estates^  into  those  in  posses- 
sion and  those  in  expectancy,  is  commonly  made  with  a  view  of 
describing  these  future  interests. 
^Estates  in  expectancy  are  vested,  or  contingent.  r    ^.^^    ^ 

Of  the  former  sort  are  reversions,  and  such  remainders,  ^  ^ 

as  the  law  allows  to  vest  in  point  of  interest,  though  the  possession 
is  set  at  a  distance. 

.  Contingent  estates  in  expectancy  are,  chiefly,  remainders  of  the 
contingent  kind,  and  executory  devises. 

I.  A  reversion  is  the  residue  of  interest  continuing  in  him,  out  of 
whose  estate  a  particular  precedent  estate  is  created,(A)  which  may 
be  vested  in  such  person's  representatives,  or  granted  over  to  his 
assigns.  Thus,  if  a  man  make  a  gift  in  tail,  or  a  grant  for  life,  or  a 
lease  for  years,  so  much  as  is  conveyed  (whether  he  parts  with  the 
immediate  freehold,  as  in  the  two  former  cases,  or  retains  it  as  in  the 
latter  instance)  continues  in  the  donor,  or  lessor  and  his  heirs,  and 
descends  as  a  reversion,  and  as  the  residue  of  the  old  estate,  though 
he  may  have,  improperly,  called  it  a  remainder,  and  made  a  limitation 
of  it  to  himself  by  that  name.(t)  So  upon  an  extent  by  statute  mer- 
chant, statute  staple,  or  recognizance  in  the  nature  thereof,  a  reversion 
is  left  in  the  conusor,  or  debtor,  who  hath  given  these  securities  to 
his  creditor :  it  is  the  same  upon  an  e\egii.(J)  For  a  reversion,  as  to 
its  orifi^in  or  first  commencement,  always  results  from  the  operation 
of  the  Jaw,  being  the  interest  that  is  left  of  the  prior  seisin  and  estate : 
whereas,  it  is  the  act  of  the  party,  which  creates  a  remainder.(&) 
But  if  a  man  make  a  lease  for  years,  it  is  said,  the  reversion  could  not 
be  granted  over,  until  after  the  entry  of  the  lessee :(/)  which  seems  to 
have  depended  on  this,  that  the  lessee  not  being  complete  tenant, 
could  not  attorn  before  entry (m)  (attornment  countervailing  liv- 
erv  of  seisin;)  therefore,  since  the  necessity  of  attornment  is 
taken  away,  the  doctrine  seems,  to  fail.(n)  When  a  reverion, 
therefore,  expectant  on  *any  kind  of  preceding  estate,  ■-  ^.^^  ^ 
once  subsists  by  operation  of  law,  it  may  be  granted  over  ^  J 

by  the  reversioner.  And  by  a  grant  thereof,  if  any  rent  is  incident 
thereto,  such  rent  will  also  pass,  by  the  word  reversion;  but  it  maybe 
severed  and  excepted  out  of  such  grant.(o)  So,if  the  grant  beof  the  land, 
eo  nomine,  the  reversion  passes.(  p)  But  yet  a  reversion,  even  before 
the  statute  of  frauds,  could  not  be  conveyed  without  deed  or  fine.{q) 
As  the  whole  reversion  may  be  granted  away,  so  it  may  be  subdivided, 
anda  particularestateorestates carved outof  it  and  conveyed  over,leav- 

(h)  Ca  Ln.  33.  b.    Fearne  4,  note  c.  ed.  BaU.  3R1 ,  382,  nn. 

(i)  FenwiclE  t.  Mitfortb,  Mo.  385.    Godtwld  ?.  FrestoD,  3  Lev.  406,  407. 

( f)  Ca  Ln.  22  b.  <k)  Sup.  note  h.  InfT  )06. 

(J)  Co.  Cn.  46,  b.    1  Sao.  251,  note  1.  (m)  Litt  §  567.    Co.  Ln.  315  b^ 

(r)  St  4  &  5  Ann.  c  16,  §  9.  Ai  to  doedi  operating  under  the  statute  of  uses,  the  doc- 
trine has  ceased  to  be  applicable  ever  since  that  statute.  Birch  v.  Wright,  1  T.  R.  384 ; 
and  wee  Lumley  v.  Hodgson,  16  East,  99. 

(o)  Perk,  i  113.  So  by  a  devise  of  ground-rents  the  reversion  passes.  Maundy  v.  Maundy, 
2  8tr.  102O.    Ridg.  142.    Ksye  v.  Laxon.  1  Bro.  C.  C.  76. 

(p)  Lofield^s  case,  10  Co.  107  a.  Rowe  v.  Huntington,  Van.  83.  Miller  v.  Main  waring, 
CrcCar.  210.    W.  Jon.  354. 

iq)  Long  V.  Nethercote,  Cro.  Car.  143.  1  Sau.  234  n.  3;  and  see  as  to  a  reversion  for 
years.    Co.  Ln.  315  b.    Beely  v.  Purry,  3  Lev.  155. 

December,  1842.— 2  D 
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log  an  uheriorrerersion  in  the  grantor;  as  if  a  reversioner  in  fee  grants 
bis  reversion  for  years  to  commence  from  the  expiration  of  a  subsist- 
ing lease.(r)  Lastly,  the  term,  reversion,  is  applicable  to  chattels  real, 
as  well  as  estates  of  inheritance.  As  if  a  termor  having  fifty  years  to 
come  in  his  lease,  grants  the  same  for  twenty  years,  this  leaves  the 
undisposed  residue  of  the  term  in  him,  which  is  called  a  reversion,  and 
may  be  the  subject  of  a  new  grant.(s) 

II.  The  other  sort  of  vested  estates  in  expectancy  are  such  remain- 
ders as  the  law  allows  to  vest  in  point  of  interest,  though  the  posses- 
sion and  enjoyment  of  the  land  is  at  a  distance.  A  remainder  is  a 
remnant  of  an  estate  in  lands  and  tenements,  depending  on  a  particu- 
lar prior  estate,  and  created  with  it,  by  the  act  of  the  parties.(0  It 
may  be  the  whole  remnant ;  as  if  a  lease  for  years  be  made  to  A., 
remainder  to  B.  and  his  heirs,  all  that  remains  of  the  fee  simple  beyond 
r  ♦107  1  ^''^  ^^^^  *'  •comprehended  in  this  remainder.  A  remain* 
••  J  der  may  also  be  only  one  of  the  remaining  parts ;  that  is, 

there  may  be  a  reversion  beyond  it,  or  there  may  be  divers  remain- 
ders ;  as  if  the  grant  be  to  A.  for  years,  remainder  to  B.  for  life,  leav- 
ing  the  reversion  in  fee  in  the  grantor ;  or  if,  secondly,  the  conveyance 
be  to  A.  for  years,  remainder  to  B.  for  life,  remainder  to  C.  for  life, 
remainder  to  D.  in  tail,  remainder  to  E.  in  fee.    These  are  put  for 
examples.    And  remainders  of  any  kind  in  lands  might,  at  common 
law,  as  it  stood  before  the  statute  of  frauds,  have  been  created  without 
deed;   but  they  could  not,  after  their  creation,  be  so  conveyed  from 
hand  to  hand.    For,  if  there  were  a  demise  for  life  or  years,  or  a 
gift  in  tail,  with  remainder  over  in  fee,  and  livery  of  seisin  were  made 
accordingly,  then,  says  Littleton,  is  the  freehold,  together  with  the 
fee,  to  them  in  the  remainder,(tt)  according  to  the  form  of  the  grant 
The  immediate  freehold,  indeed,  in  these  instances  passes  to  the 
first  taker,  except  in  the  case  of  the  lessee  for  years.    Likewise,  since 
the  statute  of  frauds,  which  makes  a  written  deed  necessary,  livery  of 
seisin  may^be  made  to  a  lessee  for  years,  in  order  to  effectuate  a  free- 
hold remainder  over,  that  it  may  immediately  vest,  and  may  not  be  lia- 
ble to  an  objection  which  would  render  it  void,  as  to  conveyances  at 
common  law,  namely,  that  of  being  a  freehold  to  commence  in  future. 
It  has  been  formerly  advanced,  that  if  a  thin^  granted  was  not  in  esse 
before  the  grant,  the  remainder  should  be  void.    As  if  one  granted  a 
rent  de  novo  out  of  his  land,  the  remainder  ip  fee,  this  was  looked 
upon  as  a  void  remainder.(t;)    The  reasons  assigned  were  that  there 
could  not  be  a  remainder  in  a  thing  that  did  not  previously  exist ;  and 
that  there  could  not  be  a  remainder  where  there  could  be  no  reversion. 
But  the  doubt  is  very  reasonably  and  effectually  overruled  by  the  opin- 
r    ♦108    1  ^^^  ^^  ^^^y  learned  judges.(u))     For  at  the  time  that  a 
••  J  rent  •is  created,  it  may  be  divided  into  parts,  and  a  prior 

interest  given  to  one,  and  the  remainder  to  another. 

(r)  Where  a  mtn  recitinfr  what  he  took  to  be  a  rabBbtiiig  leaae,  aad  that  he  waa  aeited 
of  tho  reversion,  granted  a  new  lease  from  the  expiration  of  llie  ibruier,  it  was  delerminea 
to  be  void.  Miller  v.  Mainwariiig,  W.  Jod.  354.  probably  because  lliere  was  do  certainty  at 
to  its  coromencement  (»)  Dcely  v.  Purry,  3  Lev.  154. 

(0  Co.  Ln.  143  a;  the  latter  part  of  the  definition  distinguishes  it  from  a  reversion. 

(ti)  Liu.  §  bO.    Co.  Ln.  143  a.  (t>)  Collliurst  v.  Bcjushin,  Plowd.  35. 

(IT)  Anon.  Mo.  30.  pi.  1 00.  Smith  v.  Fornaby ,  I  Sid.  285.  Bridgwater  v.  JBolum,  6  Mod. 
11^    Weeks  v.  Peach,  3  Salk.  577.    2  Lutw.  1225. 
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But  there  mast  be  a  particular  prior  estate  to  support  even  a  vested 
remainder :  which  precedent  estate  must  be  formea  at  the  same  time 
W'ith  the  remainder.  Therefore,  if  a  reversioner  in  fee  confirm  the 
estate  of  a  lessee  for  years,  and  limit  the  remainder,  it  is  void  ;  because 
the  term  was  antecedent  to  the  remainder,  and  not  created  with  it  b^ 
the  same  instrument  at  the  same  time.  So,  if  the  heir  endow  his 
mother,  that  is,  put  her  in  possession  of  what  she  claims  for  her 
dower,  and  grant  the  remainder  over,  this  remainder  is  also  void ; 
because  the  estate  in  dower  has  relation,  as  to  its  commencement,  or 
the  perfection  of  the  rightful  title  to  it,  back  to  the  death  of  the  hus- 
bana.(z)  So,  if  a  reversioner  confirm  the  estate  of  tenant  for  life,  the 
remainder  over,  such  remainder  is  void:(v)  for  no  change  is  made  in 
the  particular  estate.  But  if  the  particular  estate  existing  be  by  con- 
firmation enlarged,  as  if  a  reversioner  confirm  the  estate  of  tenant  pur 
aoter  vie  for  the  tenant's  own  life,  or  confirm  the  estate  of  tenant  for 
life  in  tail,  the  remainder  over,  such  remainder  is  good.(2) 

When  it  is  declared,  that  there  must  be  a  particular  estate  to  precede 
a  nsmainder,  it  is  implied,  that  such  precedent  estate  must  be  valid  in 
its  creation.  For  example,  if  the  grantee  of  a  rent-charge  granted  it 
over  for  years  to  the  tenant  of  the  land  out  of  which  it  issued,  the 
remainder  to  another,  the  remainder,  as  such,  is  said  to  be  void,(a) 
because  the  estate  in  the  rent  is  suspended  and  ineflTeciual  at  its  com- 
mencement. For  such  grant  supposes  the  tenant  of  the  land  to  pay 
rent  to  himself. 

*It  is  also  a  rule,  that  a  remainder  over  must  be  capa-  ^  ^^.^^^  ^ 
ble  of  vesting  in  possession,  as  soon  as  the  particular  estate  ^  •■ 

^hich  precedes  and  supports  it,  is  determined.(6)  Therefore,  if  a 
iman  makes  a  lease  for  lite,  and  appoints,  that  the  second  day  after  the 
death  of  tenant  for  life  (instead  of  the  remainder's  immediately  taking 
place,)  the  land  shall  remain  over  to  another  grantee,  such  remainder 
is  disallowed  by  the  law,  and  void.(c) 

In  conveyances  at  common  law,  the  remainders  wholly  depend  on 
the  livery  of  seisin  made  to  the  first  lessee  or  feofiee.  If  that  livery 
of  seisin  be  defeated  by  entry  for  condition  broken,  the  remainder^ 
fail  of  course.  Therefore,  in  conveyances  at  common  law,  every 
remainder  must  be  so  limited  as  to  wait  the  regular  determination  of 
the  partieular  estate,  and  not  to  take  place  in  abridgment  of  such  prior 
\nieresU(d)  Accordingly  it  seems  an  estate,  granted  during  widow- 
hood, remainder  over,  mavbe  ^ood  as  a  remainder  at  common  law,  and 
'as  of  the  vested  kind:  for  the  prior  estate  determines  by  the  nature  of  the 
limitation,  and  the  remainder  hM  effect  indefeasibly  on  the  death  or 
piarriage  of  the  first  taken.(e)  In  devises  on  the  other  hand,  a  condition 

(x)  Collhurtt  y.  Bcjnsfain,  Plowd.  35  a. 
•    (y)  Doet  and  Stud.  dial.  ii.  ch.  20,  cited  ai  authority,  Brooke  Ab.  Done  Sl  Remainder,  pL 
45.  {z)  3  Roll.  Ab.  415,  pi.  a    Fearne.  365. 

(«)  2  Roll.  Ab.  415,  pi.  t.  But  if  the  rent  after  its  commencement  be  suspended,  the 
remainder,  at  least,  if  vested,  would  be  good.  Fearne,  ch.  iii.  s.  9,  pp.  305, 306.  And  accordin|r 
Id  C6.  Ln.  296  a,  the  remainder  would  be  good,  though  the  lospension  is  instantaneous,  and 
^rhape,  such  would  be  the  construction  of  a  devise.  3  Roll.  Ab.  415,  pi.  6,  7.  Thus,  in  a 
devise  to  A.  for  lifb,  when  there  is  no  such  person,  remainder  to  B.  in  fee,  B.  shall  have  the 
land;  though  there  is  no  precedent  estate.    Newis  v.  Lark,  3  Plowd.  414. 

{k)  Fearne,  ch.  !▼.•.!,  p.  307.  (c)  Colthorst  v.  Bejushin,  Plowd.  35  b. 

Id)  Fearne,  ch.  ii.  s.  4,  p.  261.  (e)  See  the  caaoe  cited,  Fearne,  339, 340. 
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may  be  annexed  to  a  preceding  estate,  on  the  breach  of  non-perform- 
ance whereof  (as  the  case  may  be,)  such  estate  sha  II  expire  independently 
of  its  regular  duration,  and  give  place  to  a  subsequent  limilalion.(/) 
The  like  efficacy  is  attributed  to  conveyances  to  uses.(g')  Still,  in  devi- 
ses of  this  kind,  conditions  in  restraint  of  a  second  marriage  have 
undergone  much  verbal  criticism  and  nice  distinctions.(A) 

It  must  be  remembered,  that  remainders  may  be  vested,  although 
their  taking  place,  in  respect  to  actual  enjoyment  of  the  land,  is  far 
from  being  absolutely  certaiD.(t)  Thus  it  was  admitted  in  a  case 
much  quoted,  that  where  the  precedent  estates  are  for  life  or  in  tail,  a 
r  «110  1  *s"'^sequent  remainder  may  vest  i{j)  although  the  uncer- 
I-    *  ^  (ainty  of  its  ever  taking  place  in  possession,  as  to  the  lat- 

ter instance,  is  apparent.  Indeed,  after  a  contingent  fee  is  limited,  no 
subsequent  limitation  can  vest.(Ai)  But  a  remainder,  limited  after  an 
estate  tail,  becomes,  immediately  on  its  creation,  a  vested  interest(/) 
As,  where  a  reversioner  in  fee  devised  to  his  sons  successively  in  tail, 
and,  if  they  died  without  issue  male,  to  his  youngest  son  in  fee,  it  was 
determined  to  be  a  vested  remainder.(m)  Where  also  a  similar  limi- 
tation was  to  A.  for  life,  and  to  his  first,  second,  third,  and  fourth  son 
in  tail,  and  if  his  fourth  son  died  without  issue,  then  over,  it  was  hol- 
den,  that  this  remainder  was  efiectual,  though  the  first  taker  never 
had  more  than  one  son,  for  it  was  not  a  condition  precedent,  nor 
required  a  literal  completion.(n)  It  seems,  also,  that  a  devise  to  A* 
for  life,  and  if  he  attempt  to  alien,  then  to  B.,  is  a  vested  remainder  in 
B.  ;(o)  and  that  the  latter  may  take  advantage  of  the  infringement  of " 
the  restraint.  And  it  must  be  noted,  that  if  a  tenant  for  life  commits 
a  forfeiture  by  attempting  to  grant  a  larger  interest  than  by  law  he  is 
empowered  to  convey  (using  a  sufficiently  operative  conveyance  for 
that  purpose,)  it  may  be  taken  advantage  of  by  the  next  remainder- 
man for  life,  in  like  manner  as  if  such  next  remainder  had  been  an 
estate  of  inheritance.(p) 

Lastly,  a  remainder  has  been  adjudged  vested  from  the  very  great 
improbability  of  an  event  (as  the  continuance  of  a  life  in  being  for 
eighty  years  to  come,)  which,  if  the  chance  of  it  had  been  less  remote 
r  *111  1  ^^  *unlikely,  would  have  rendered  it  contingent.(f)  Such 
^  -I  cases  may  be  thought  liable  to  another  objection,  namely, 

that  of  being  a  freehold  commencing  in  futuro.    But  this  is  answered 


(/)  Feanie,  272.  (g)  Fearne.  274. 276. 

(A)  Frjr*8  caw,  I  VenU  203.  Laxfbrd  v.  ChMke,  3  Lev.  125.  Raym.  4^7.  Sheffield  r. 
Orrery,  3  Atk.  284, 285. 

(t)  Smith  V.  Paokhurst,  3  Atk.  138.    Fearne,  216. 

ii)  Luddmgfton  ▼.  Kime,  1  Ld.  Raym.  209.    Ives  ▼.  Leg gre,  3  T.  R.  488. 

(£)  LuddingtoQ  ▼.  Kime,  1  Ld.  Rayro.  208.  Doe  d.  Brown  ▼.  Hohnes,  3  Wik.  243.  3 
Black.  77a 

(0  2  Cru.  Dig.  264.  tit  XVI.  ch.  i.  s.  8.    See  Seymoor't  case,  10  Co.  98  a. 

(m)  Badger  ▼.  Lloyd,  1  Salk.  232.  1  Ld.  Raym.  523 ;  and  see  Doe  d.  Cholmondeley  r. 
Mazey,  12  East,  589. 

(n)  Holcroa*8 case.  Ma 486, 2d  point  Doe  d.  Daere  ▼.  Dacre,  1  Boe. ^  P.  250.  8T. 
R.112. 

(o)  Holcro(\*8  case.  Mo.  487,  Ist  point  A  restriction  of  this  kind  annexed  to  a  tenancy 
in  tail  is  repugnant  and  void,  and  the  donee  has  an  eutate  tail  free  from  the  restraint  Fay 
v.  Hinde,  Cro.  Jac  697,  698 ;  bat  yet  the  remainders,  though  defeasible  by  his  sollering  *• 
common  recovery,  are  vested.    See  Pierce  v.  Win,  1  Vent  322.  {p)  Co.  Ln.  253  a. 

iq)  Napper  v.  Sanders,  Hutt  118.  Fearne,  21. 223,  cit  Weale  ▼.  Lower,  PoUexC  67. 
Fearne,  22  cit 
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by  considering,  that,  supposing  the  remainder  vested,  a  present  free- 
hold passes  to  such  remainderman.(r) 

I  have  cited  the  more  instances  of  vested  remainders,  because  it 
seems  easier  to  conceive  an  idea  of  them  from  examples,  than  from 
the  most  studied,  and,  perhaps,  from  the  most  accurate,  definition 
(which  might  be  difficult  to  be  applied  to  the  great  diversity  of  cases) ; 
and  because  these  topics  seem  naturally  to  precede  the  discussion  of 
remainders  of  the  contingent  sort. 

It  seems  in  general  a  good  criterion,  that  where  there  can  be  no 
^reversion,  there  can  be  no  remainder.(5)  But  it  is  not  equally  clear, 
t  converse,  that  where  there  can  be  no  remainder,  there  can  be  no 
Reversion.  The  statute  of  quia  emptores,(i)  which  extends  only  to 
alienations  in  fee,  having  enacted,  that  upon  such  feoflments,  the 
alienee  shall  hold  of  the  next  superior  lord,  of  whom  the  feoffor  held, 
iftnra  not  of  such  feoffor,(u)  it  follows,  that  no  badge  of  superiority  can 
In  this  case  be  reserved,  no  seignory,  no  escheat,  no  reversion.  In 
tike  manner,  after  the  fee  simple  is  parted  with,  no  remainder  can  be 
limited.  But  where  there  is  only  a  gift  in  tail,  the  donee,  in  contem- 
|)lation  of  law,  holds  of  the  donor  ;(t;)  and,  as  the  donor  may  retain 
the  reversion  in  himself,  so  he  may,  at  the  time  of  the  gift  in  tail,  dis- 
pose of  it  as  a  remainder:  though,  indeed,  a  remainder  after  an  estate 
tail  is  of  little  account  in  law,  as  it  may  be  docked  by  a  common 
recovery,  whether  vested  or  not ;  for,  as  we  have  before  seen,  a  pre- 
eedins  estate  tail  is  no  impediment  to  the  vesting  of  a  remainder.  On 
the  other  hand,  according  to  some  authorities,  tnere  may  r  ^iio  1 
be  a  ^reversionary  interest,  and  yet  no  remainder  can  be  L  J 

Kmited.  Thus,  if  A.  grant  land  to  B.  during  the  time  that  such  an 
oak  shall  grow,  here,  it  is  said,  there  is  a  possibility  of  reverter,  and 
yet  there  can  be  no  remainder.(t^)  Likewise,  if  lands  be  given  to  A, 
and  his  heirs,  so  long  as  B.  has  heirs  of  his  body,  the  remainder  over, 
this  remainder,  according  to  Sir  Edward  Coke,  is  void.(a:)  His  opinion, 
indeed,  has  been  questioned  on  this  very  ground,  it  being  argued,  that 
when  such  base  fee  determines  for  want  of  issue  of  B.  the  lands  reiiirn 
to  the  grantor  and  his  heirs,  and  if  there  mav  be  a  reversion,  it  is 
inferred,  there  may  be  a  remainder.(y)  But  this  is  not  a  just  conclu- 
sion ;{z)  for,  on  the  contrary,  it  is  the  received  doctrine,  thdt  where  a 
fee  simple  is  limited,  though  base  and  determinable,  no  subsequent 
Itmitntion  can  be  good  as  a  remainder,(a)  though  it  may  be  effectual 
as  an  executory  devise,(ft)  as  we  shall  see  hereafter ;  and,  indeed,  to 
use  the  term  "  remainder,"  on  this  occasion,  is  an  inaccuracy  in  lan- 
guage.   It  is  also  generally  true,  that  a  contingent  fee  being  limited, 

,  (r)  Fcaroe,  93, 24. 

(•)  The  tame  estate  which  is  a  remainder  to  one  man,  may  be  a  reveraion  to  another.  9 
Pieot^  Aba.d6.  (I)  18  Edw.  I.  st  L  c  1. 

(II)  Aa  before  the  statute.    2  Inst  501 .    Litt  a.  t40.        (o)  Co.  Ln.  93  a.    9  Inat  505. 

(«)  Ajres  ▼.  Falkland,  1  Ld.  Raym.  326.  Bee  2  Prcat  Abe.  107.  Foarne,  503.  fiutl 
note  g.  iz)  Ca  Ln.  18  a.    Seymoar'a  oaae,  10  Co.  97  b. 

(y)  Gardner  v.  Sheldon,  Vnug,  269, 270. 

{*)  A  reYersion  carries  with  it  a  seijfniorr  and  a  tenancy,  thoogh  it  can  nerer  take  efiect 
in  poescssion,  of  which  soe  an  example,  Badger  ▼.  Lloyd,  1  Ld.  Raym.  526.    1  Salk.233. 

(a)  1  Eq.  Ab.  186,  pL  1.    F«arne,cfa.  1. 1.  iii.  1,  p.  12.  (6)  1  £q.  Ab.  186,  pi.  2. 
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no  subsequent  limitation  can  be  vested.(c)  But  a  determinable  fee,  to 
trustees  merely,  for  special  purposes,  will  not  vitiate  a  subsequent  lim* 
itation,  nor  even  prevent  it  from  becoming  ve8ted.(d) 

For  most  purposes  the  particular  prior  interest  and  the  remainder 
are  cdnnected  and  linked  together,  and  form  but  one  estate:  as,  if  a 
freehold  remainder  be  limited  after  a  life  estate  to  A.,  the  remainder- 
man, upon  A.'s  death,  is  reputed  by  the  law,  immediately  seised  of  the 
freehold,  as  if  he  had  inherited  by  descent. 

r  *113  1  *'^^^  principal  qualities,  by  which  a  vested  is  distin- 
*•  J  guished  from  a  contingent  remainder,  are,  first,  that  the 

former  is  not  liable  to  be  defeated  by  the  tenant  for  life's  suflfering  a 
common  recovery,  or  by  various  other  means,  which  may  annihilate 
a  contingent  remainder.  This  is  the  important  difference ;  secondly, 
a  contingent  remainder  is  not  transferable  at  law,  but  by  fine  ur 
recovery.(c)  A  remainder,  contineenl  in  its  creation,  may  become 
afterwards  vested,  and  entitled  to  the  privileges  of  such  durable  and 
grantable  interest.  A  third  distinction  of  great  importance  was  here- 
tofore understood  to  prevail  between  remainders  vested  and  contin- 
gent, viz.  that  the  latter,  if  freehold  interests  or  of  inheritance,  were 
not  devisable :  but  the  contrary  doctrine  is  now  established.(/)  And 
it  may  here  be  cursorily  remarked,  that  if  a  remainderman  in  fee 
exert  his  power  of  devising,  and  use  the  expression  •*  all  his  remain- 
der," his  whole  inheritance  will  pass.(g') 

There  is  another  consideration,  respecting  this  subject,  necessarylo 
be  attended  to,  namely,  that  words,  which  may  seem  to  create  a 
remainder,  shall  yet  be  construed,  on  principles  of  law,  to  vest  an 
estate  in  present  possession.  As,  if  lands  be  given  to  A.  for  life,  with 
remainder  to  his  heirs  male,  this  shall  be  a  lee  simple  executed  :(A) 
and  so  in  like  cases.  But  if  a  gift  be  made  to  a  woman,  and  the  heirs 
of  the  body  of  her  husband  (whd  is  dead),  of  her  body  begotten,  she 
and  the  issue  are  joint  tenants  for  life,  with  remainder  to  the  issue  in 
tail.(2)  Also,  if  a  gift  in  tail  be  made  to  one,  upon  condition,  that  if 
he  do  such  an  act,  then  the  lands  shall  remain  to  his  right  heirs,  the 
word  '*  then"  is  not  to  be  construed  so  as  to  avoid  the  estate  tail,  and 
r  ♦IM  1  ®^^^"*^  ^^^  ^^  simple  in  possession  immediately  on  per- 
^  -'  forma  nee  *of  the  act,  but  upon  such  performance,  the 

remainder  in  fee  shall  vest,  not  to  be  executed  in  possession,  till  the 
expiration  -or  destruction  of  the  estate  tail.  He  continues,  therefore, 
tenant  in  tail,  with  remainder  to  himself  in  fee.(^') 

I  shall  mention  under  this  distinction  taken  between  remainders  and 

(e)  LaddiDgton  v,  Kime,  I  14.  Raym.  208.  Doe  d.  Giliiiui.T.  Harrey,  4  £m(,  313. 
Feame,  223.  2:25.    . 

(d)  LethieoUier  ▼.  Tracy,  3  Atk.  793.  Amb.  207.  3  Ken.  40 ;  but  moft  clearly  atated  on 
thia  point,  Fearne,225;  and  aee  BnU.  note  d.  ib. 

(e)  Feume,  365,  366,  ed.  7 ;  and  see  two  recent  eaaea.  Doe  d.  Bmne  ▼.  Rawlina,  8  Bam. 
Sl  Or.  497.  527.  Doe  d.  Christmas  ▼.  Oliver,  10  fiam.  So  Cr.  181. 190,  confirmatory  of  the 
doctrine  (here  laid  down. 

(/)  Fearne,  366. 370,  and  the  cases  there  cited,  particnkriy  Jones  ▼.  Rne  d.  Peny,  3  T. 
R.d8. 

(g)  Norton  ▼.  Ladd,  Lotw.  755.  1  Ld.  Raym.  187,  cit  See  BaUis  ▼.  Gale,  2  Yes,  5L 
Paioe  ▼.  Abp.  of  Canterbury,  14  Vea,  364. 

(A)  2  Roll.  Ab.  417,  pi.  3, 4.    Fearne,  ch.  i.  s.  5,  p.  2a        (t)  2  RdLAb.  416,  G.pl  1,9. 

( ;)  Colthurst  ▼.  Bejoahin,  Fbwd.  32.    tsee  Fearne,  33a 
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estates  executed  in  possession,  one  other  case,  M^hich  seems  singularly 
remarkable.  If  an  estate  is  conveyed  to  husband  and  wife  for  their 
lives,  remainder  to  their  first  son  in  tail,  remainder  to  the  husband  and 
wife,  and  the  heirs  of  their  two  bodies,  and,  at  the  time  of  such  con« 
veyance,  they  have  no  issue  male,  this  is  an  estate  in  special  tail 
executed  in  them.  But  if  afterwards  a  son  is  borne,  then  they  become 
tenants  for  life,  remainder  to  the  son  in  tail,  remainder  over  to  them  in 
tail,  their  estates  being  divided,  and  expanding,  as  it  were,  by  opera- 
lion  of  law.(A)  Yet,  if  the  farther  interest  or  estate  comes  by  a  sep- 
arate conveyance,  it  shall  not,  in  si^ch  case,  be  executed  as  uniting 
with  the  former  estate.  As,  if  a  man  be  tenant  for  life  by  virtue  of 
any  deed,  and  the  reversioner  devises  the  land  to  the  heirs  of  the  body 
of  such  tenant  of  the  freehold,  this,  being  by  a  several  instrument,  does 
not  unite  with  the  tenancy  for  life,  so  as  to  execute  an  estate  tail  in 
possession.  It  seems,  therefore,  he  must  remain  tenant  for  life,  and 
the  heirs  of  his  body  would  take  an  estate  tail,  as  purchasers,  under 
this  executory  devise,  and  not  by  descent.^/) 

It  is  a  rule,. that  the  interest,  to  be  limited  as  a  remainder,  must  pass 
out  of  him  who  creates  it,  at  the  time  of  conveying  the  particular 
precedent  e8tate.(m)  This  is  very  obviously  the  case  with  vested 
remainders.  But  it  is  added,  that  if  a  lease  is  made  for  life,  remainder 
to  the  right  heirs  of  J.  S.  who  is  then  living,  *this  remain-  ^  ^.  - .  -i 
der  passes  out  of  the  grantor  presenlly,(7i)  though  it  does  L  •    •■ 

not  vest  presently,  being,  in  its  creation,  plainly  a  remainder  of  the 
contingent  kind.  Here,  then,  this  remainder  passing  out  of  the 
grantor,  and  there  being  no  person  in  esse,  to  whom  it  can  pass,  it  is 
in  legal  expression  said  to  be  in  abeyance.(o)  But  the  freehold  is  not 
in  abeyance,  being  vested  in  the  tenant  for  life.  For  some  person, 
in  certain,  must,  by  law,  be  tenant  of  the  freehold  of  all  lands,  though 
the  inheritance  therein  may  be  in  abeyance  or  suspense. 

Besides  the  rules,  which  I  have  already  noticed,  it  is  also  laid  down, 
that  to  efiectuate  a  remainder,  the  particular  estate  must  continue 
until  the  time  that  the  remainder  vests.(p)  But  this  principle  also 
plainly  relates  to  such  remainders  as  are  contingent  at  the  time  of 
their  creation ;  and  these  considerations  lead  us  to  the  subject  of  the 
ensuing  lecture. 

(I;)  BowlM*toaw,llCo.8.   lit  point    CaLn.Sda.  oil.  9SAa.383.  oitFe«me,37.223. 
(I)  Moore  ▼.  Parker,  Skinn.  559.  Doe  d.  Fonnereaa  ▼.  Fonnereao,  3  Dour.  487.    Fearne, 
71.30-X  (m)  Coltharst  ▼.  Bejushin,  Plowd.25,  tug*;  bateee  FetrDe,  361,  362. 

(«)  Colthant  v.  Bejoebin,  Plowd.  95  a.  arg. 
(0)  See  Feame,  ch.  vi.  a.  3,  pp.  360. 364.    2  Preat  AIm.  101. 
(p)  Coltliurat  ?.  Bejoabio,  PJowd.  25  a. 


LECTURE  XXVI. 

OF  OOlfTIirOBNT  RBMAIlfDERS. 


The  present  part  of  this  course  of  lectures  is  undoubtedly  clouded 
with  inevitable  obscurity.    I  fear  I  may  have  rendered  its  difficulties 
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more  pressing  (which  ought,  however,  only  to  stimulate  the  attention 
of  the  student,)  by  a  desire  of  crowding  as  much  legal  knowledge  as 
I  could  into  a  narrow  compass,  so  as  to  leave  room  for  other  topics 
of  my  general  plan,  and  in  some  measure  to  complete  a  systennatical 
design*  However,  the  attempt,  that  was  made  in  the  last  lecture,  to 
explain  the  nature  of  estates  in  remainder,  may  lead  to  an  easier 
r  *1 16  1  "'^^^''^•^"^'•^g  <>f  ^^^  doctrines  concerning  such  ♦remain- 
■•  J  ders  as  at  the  time  of  their  creation  are  in  contingency. 

A  contingent  remainder  is  a  remainder  limited  to  a  person  not  par- 
ticularly ascertained,  or  to  depend  on  an  event  which  may  not  happen 
at  all,  or  not  till  after  the  determination  of  the  preceding  estate.(a) 

It  is  the  uncertainty  whether  a  remainder  will  ever  vest,  which 
denominates  it  contingent,  and  not  the  uncertainty  whether  it  will  ever 
take  effect  in  possession.    For  it  may  not  only  be  doubtful,  bat  even 
improbable,  that  some  remaindermen  will  ever  come  into  possession, 
and  yet  the  law  adjudges  them  to  have  a  vested  interest.(M    Thus,  if 
an  estate  be  limited  to  A.  for  life,  remainder  to  B.  and  the  heirs  of  his 
body,  this  is  confessedly  a  vested  remainder,  and  yet  it  is  uncertain 
whether  B.  may  not  die  without  hehrs  of  his  body  before  the  death  of 
A.,  and  consequently  the  remainder  may  never  take  effect  in  posses- 
8ion.(c)    And  farther,  a  nnore  remarkable  case  is,  where  a  lease  is 
made  to  A.  for  life,  remainder  to  B.  during  the  life  of  A. ;  now  here, 
by  possibility  the  estate  of  A.  may  cease,  before  his  natural  death,  two 
ways,  namely,  by  surrenderor  forfeiture;  which  determination  of  his 
interest  will  entitle  B.  to  enter  and  hold  during  the  life  of  A.    The 
chance,  indeed,  of  this  remainder's  ever  taking  effect  in  possession  is 
even  improbable ;  yet  the  law  considers  it,  not  as  a  mere  right  of 
entry  when  the  title  hath  accrued,  nor  as  a  contingent  interest  before 
that  time,  but  as  a  vested  estate.(cf)    This  is  the  more  deserving  of 
attention,  because  it  is  that  kind  of  estate  which  trustees  have  to  sup- 
port Contingent  uses  and  remainders,  according  to  the  ordinary  course 
of  marriage  and  other  settlements.    Thus,  also-,  as  was  intimated  in 
the  last  lecture,  a  remainder  to  a  person  in  esse,  or  already  bom,  though 
limited  after  the  determination  of  an  estate  tail,  may  in  law  be  vested; 
F    ♦111    1  ""^  y®^  ^^^  tenant  in  tail  may  dock  it  by  suffering  *a 
^  J  recovery,  or  there  may  never  be  wanting  issue  in  tail  to 

take  according  to  the  form  of  the  gift;  for  the  estate  tail,  in  the  notion 
of  law,  may  endure  forever  ;(e)  in  either  of  which  cases,  this  remain- 
der, though  legally  vested  ia  respect  to  interest,  would  be  frustrated 
irom  coming  into  possession. 

Having  thus  premised  and  illustrated  this  point,  that  the  uncertainty 
of  taking  effect  in  possession  by  no  means  precludes  a  remainder  from 
being  vested,  I  proceed  to  describe  the  several  sorts  of  contingent 
remainders. 

Remainders,  according  to  the  description  above  given,  may  be  con- 
tingent, 1.  by  reason  of  the  uncertainty  of  the  persons,  who  are  to  take 
them,  or,  2.  from  the  doubtfulness  of  the  events,  on  which  the  vesting 
of  them  depends. 

(a)  Boraaton's  case,  3  Cra  20  a.    Fearne,  ch.  i.  §  1,  p.  3. 

{b)  Fearne,  216.  (c)  Smith  ▼.  Paokburst,  S  Atk.  138. 

(d)  Smith  V.  Packharat,  18  Vin.  415.    3  A(k.  139.    Fearne,  32a 

{€)  Hayter  y.  Rod,  1  P.  W.  366. 
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I.  The  person  may  be  uncertain*  as  being  yet  unborn,  or  not  yet 
distinguished  by  the  necessary  qualification.(/)  Thus,  a  remainder  to 
the  eldest  son  of  A.  who  has  no  son  born,  or  to  the  right  heirs  of  J.  S. 
who  is  living,  constitute  contingent  interests,  which  may  be  eventually 
effectual,  provided  in  the  former  case  A.  has  a  son  born,  and  in  the 
latter  J.  S.  dies,  whereby  his  right  heir  is  ascertained,  before  the  deter- 
mination of  the  particular  estate.  So,  likewise,  it  would  be,  if  the 
remainder  were  to  such  wife  as  J.  D.  shall  marry,  and  he  enters  into 
wedlock  before  the  particular  estate  is  determined. 

For  before  I  mention  other  sorts  of  contingent  remainders,  in  which 
the  uncertainty  is  referred  to  a  future  event,  and  not  to  the  person  who 
is  to  take,  I  shall  lay  down  an  invariable  rule,  that  as  all  remainders 
must  be  capable  of  vesting  in  possession  as  soon  as  the  particular  estate 
is  determined,  so  contingent  remainders  must  vest  in  interest  before, 
or  both  in  interest  and  the  right  of  possession  as  soon  as  such  parti- 
cular estate  is  determined.  A  mere  right  of  entry  is  such  an  interest, 
such  a  particular  estate,  as  will  answer  the  purpose  of  preceding  and 
supportmg  a  contingent  remainder;  *but  then  it  must  be  ^  ^..g  -i 
absolutely  pre-existent  to  the  contingency's  taking  place.  ^  ^ 

Thus,  where  a  husband  and  wife  were  seised  for  their  lives,  with 
remainder  to  the  heirs  of  the  survivor,(^)  and  the  husband  made  a 
feoffment  which  devested  the  particular  estate,  and  died,  here  a  right 
of  entry  might  be  said  to  accrue  to  the  wife  eo  instante,  that  the 
remainder  was  to  vest  and  come  into  possession ;  but  this  was  holdea 
insufficient  to  satisfy  the  nicety  and  strictness  required,  for  the  right 
of  entry,  not  being  prior  to  the  contingency,  could  not  be  sai^  to  sup- 
port the  remainder  in  its  contingent  state.(A)  But  it  appears  not  to 
be  necessary,  that  the  particular  estate  should  remain  in  the  seisin  of 
the  original  tenant  thereof,  at  the  time  when  a  contingent  remainder 
vests.  Por,  if  the  particular  tenant  be  disseised,  ^et  if  he  retain  a 
right  of  entry,  this  will  support  a  contingent  remamder.(i)  But  this 
right  of  entry  must,  I  apprehend,  have  continually  accompanied,  and 
be  the  result  of,  the  particular  tenant's  first  estate,  which  must  either 
never  have  sunk  into  a  mere  right  of  action,  or  else  it  must  be  actually 
restored.  For  a  new  title  of  entry  will  not  have  the  same  effect.  If, 
therefore,  tenant  for  life,  with  a  contingent  remainder,  make  a  feoff- 
ment on  condition,  and  afterwards  enter  for  breach  thereof,  the  con- 
tingent remainder  is  destroyed,  if  the  contingency  happened  before  the 
condition  broken  ;{j)  so,  also,  if  the  contingency  happen  before  the 
entry,  although  it  be  after  the  condition  is  broken ;  for  a  title  of  entrjr 
thus  accruing  de  novo,  and  not  being  a  mere  continuance  of  the  ori- 
ginal interest,  is  not  sufficient  to  support  a  contingent  remainder,  any 
more  than  a  future  right.(Ai)  But,  if  he  actually  enter,  and  be  thus 
restored  to  his  former  estate,  before  the  contingency  happens,  the 

(/)  Feitfue,  9. 

if)  Which  was  continent,  because,  non  constat,  who  will  be  the  sarvivor. 

(A)  Biggot  ▼.  SmyUi,  CrcCar.  102.    1  Ld.  Raym.  316,  eit    Fearne,  289. 

(t)  ThoiiMon  V,  Leach,  12  Mod.  1 74.  1  Ld.  Raym.  316.  Fearoe,  286.  389.  So  ako  iT 
the  paiticalar  tenant  irrants  over  his  estate,  this  is  no  destruction  of  the  remainder  in  ooiu 
Ungency.    Moore  ▼.  Parker,  Skin.  559.  (j)  Thompson  v.  Leach,  i  Com.  416. 

{k)  This  distinction  as  to  a  new  right  of  entry,  appears  not  to  have  been  explicitly  stated 
even  by  Feame,  bat  there  does  not  seem  to  be  any  oUier  way  of  reconciling  the  books.  &•• 
Fearne,  315,  ed.  7. 
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r  ^|.g  -I  remainder  may  ♦vest.(0  And  in  this  manner  I  interpret 
*•  J  what  is  laid  down  by  Lord  Chief  Jusiiire  Hale,  that  if  the 

contingent  remainder  does  not  take  effect  immediately  on  the  first 
determination  of  the  particular  estate,  it  shall  not  afterwards  vert, 
though  the  particular  estate  is  revived  ;(m)  that  is  to  say,  provided  the 
contingency  hath  happened  in  the  interim.  In  that  case  a  feme  covert 
was  tenant  for  life,  with  remainder  to  her  first  son,  and  before  the  birth 
of  any  son,  the  reversion  in  fee  was  conveyed  to  the  husband  and  wife 
by  fine,  which  merged  her  tenancy  for  life  in  the  inheritance,  and  so 
destroyed  the  contingent  remainder,  with  the  particular  estate  which 
should  have  supported  it.  But,  had  she  survived  her  husband,  and 
waived  and  avoided  the  estate  taken  by  the  fine,  and  so  revived  her 
tenancy  for  life,  and  had  then  had  a  posthumous,  being  her  eldest  son, 
it  seems  the  contingent  remainder  might  have  vested  in  him.(n)  Also, 
if  by  the  same  instrument,  A.  be  tenant  for  life,  with  an  intervening 
contingent  remainder,  and  a  remainder  of  inheritance  over  to  A.,  this 
will  not  merge  his  tenancy  for  life,  nor  of  itself  defeat  the  contingent 
reniainder,(6)  though  he  may  indeed  defeat  it  by  suffering  a  recovery. 
But  though  a  right  of  entry  is  such  a  particular  estate  as  will  support 
a  contingent  remainder,  still,  if  the  particular  tenant's  interest  is  faded 
into  a  mere  right  of  action,  this  will  not  have  the  same  effect.(p)  No 
part  of  this  diflicult  subject  is,  perhaps,  more  abstruse,  than  what 
relates  to  the  particular  estate,  necessary  to  support  a  contingent 
remainder.  The  reports  of  the  cases  at  large  ought  to  be  studied ; 
and  the  corollaries,  which  I  have  selected,  may,  perhaps,  be  thotjght 
r  moo'  1  '^  express  their  meaning  and  result,  so  far  •as  this  imper- 
"-  J  feet  epitome  extends.    The  reason,  however,  why  such  a 

right  of  entry  as  I  have  described  is  allowed  to  support  a  contingent 
remainder,  I  take  to  be  a  very  plain  one,  namely,  because  he  that  has 
a  rifi;ht  of  entry,  has  really  an  estate  in  him,(f)  though  not  a  seisin  in 
deed  and  in  fact,  prior  to  his  entry.  I  must  add  farther  on  this  head, 
that  in  case  of  a  contingent  remainder  of  freehold  (and  such  only,  not 
terms  of  years,  seem  properly  called  contingent  remainders,)(r)  it  ji 
requisite,  that  the  particular  estate  which  precedes  and  supports  it, 
should  also  be  a  freehold.  This  is  a  very  obvious  result  of  the  prin* 
ciple,  that  the  immediate  freehold  cannot  be  in  abeyance,  or  that, 
When  it  passes  out  of  the  grantor,  there  must  be  some  person  in  esse, 
in  whom  it  may  vest,  there  must  be  some  freeholder  of  the  land.  The 
reason,  why  the  law  will  not  allow  the  freehold  to  be,  although,  as  we 
daw  at  the  end  of  the  last  lecture,  the  inheritance  may  be  in  abeyance, 

(I)  This  agreet  wHb  the  reateninf  and  aothoritiea  tited,  F«arna,  349,  ad.  7,  in  oppooi- 
tion  to  Chief  Baron  Gilbert's  doctrine.  5  Bac.  Ab.  Remainder  Sl  Reversion,  D.  765,  ed.  5. 
Aa  the  aetata  of  the  tenant  fbr  lifh  bo  restored,  still  remains  subject  to  the  entry  of  the  ori- 
ginal leasor  for  the  forfeiture,  it  haa  been  doubted  whether  this  estate  ia  sufficient  to  support 
a  contingent  remainder :  but  it  appears  in  otiier  pUces  that  a  forfeited  estate  may  support  a 
coritingent  remainder.    Fearne,  393. 

(m)  Purefoy  ▼.  Rogers,  2  Sau.  387.    Ffame,  315. 

(e)  See  Fearne,  31 7. 353.  388,  ed.  7.  (o)  Purefoy  ▼.  Rogers,  9  Sao.  387. 

ip)  Tbomaon  ▼.  Leach,  lit  Mod.  174.    1  Ld.  Raym.  316. 

Iq)  Smith  v.  Paokhurat,  3  Atk.  1 39.  That  is,  suoh  person  haa  a  present  tight  to  the  reolt 
And  profits :  oonseqoently,  he  that  recovers  in  ejectment,  may  af^rwards  sue  fbr  the  loesoe 
profits ;  which  the  demandant,  who  recovers  seiaia  in  a  real  action,  is  not  entitled  to  do. 

(r)  Corbet  v.  Stone,  Raym.  151.    Fearne,  385. 
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11  partly  founded  on  the  doctrine  of  tenures,  and  the  necessity  of  there 
being  a  proper  tenant  to  answer  the  feudal  services,  and  partly  arises 
from  a  view  to  real  actions  brought  respecting  the  land,  and  in  which 
the  tenant  of  the  freehold  only  is  capable  of  being  made  defendant.(«) 

The  common  law  was  so  strict  iu  requiring  a  contingent  remain- 
der to  vest  previous  to  or  at  the  determination  of  the  particular  estate, 
ihat  if  a  father  had  been  tenant  for  life,  with  remainder  to  his  first  and 
other  sons,  no  after-born  issue  could  have  taken  the  estate.  But  this, 
hardship  is  remedied  by  the  legislature  :{t)  and  such  issue  may  now 
take,  according  to  the  effect  of  the  remainder,  whether  sons  or  daugh- 
ters, as  if  born  in  their  father's  lifetime. 

In  .the  sequel  of  this  discourse,  I  must  resume  the  *con«  r  ««2i  i 
sideration  of  the  particular  esute,  necessary  to  support  a  **  -' 

contingent  remainder. 

In  regard  to  these  remainders,  in  which  the  contingency  respects^ 
the  uncertainty  of  the  person,  who  is  to  take,  the  rule  chiefly  obtains, 
that  such  contingency  must  be  potentia  propinqua,  and  not  a  remote 
possibility.  Therefore,  a  remainder  to  a  corporation,  which  does  not 
exist,  is  void,  though  it  be  created  during  the  continuance  of  the  par- 
ticular estate,  for  it  was  a  remote  possibility.(u)  So,  if  the  remainder 
be  to  the  right  heirs  of  J.  S.,  and  at  the  time  of  the  limitation  there  is 
no  such  person  as  J.  S.,  it  is  void  on  the  same  ground :  and  although 
J.  S.  is  born,  and  dies  (which  ascertains  his  heir,)  during  the  continu- 
ance of  the  particular  estate,  yet  such  heir  will  have  no  title.(v)  Sir 
William  Blackstone  observes,  that  here  there  must  two  contingencies 
happen.(to)  True,  but  we  must  not  thence  conclude,  that,  in  all  cases 
dependiiig  on  a  double  contingency,  the  remainder  is  ineffectual ;  for 
if  there  be  a  lease  for  life,  and  if  A.  pay  ten  pounds,  then  the  remainder 
to  the  right  heirs  of  A.,  here,  if  he  pay  the  money,  and  die,  during 
the  continuance  of  the  particular  estate,  it  seems,  his  heir  would  be 
entitled  to  the  estate.(x)  In  this  case,  no  estate  is  limited  to  A.  the 
ancestor,  but  only  to  his  right  heirs :  his  heir,  therefore,  must  be  ascer- 
tained during  the  continuance  of  the  particular  estate. 

The  reason,  why  a  limitation  to  tne  heirs,  or  heirs  male,  of  J.  S., 
who  is  then  alive,  is  considered  as  a  contingent  remainder,  from  the 
uncertainty  of  the  person,  *who  is  to  take,  depends  on  the  |-  ^^^2  1 
maxim,  nemo  est  hsres  viventis ;   till  the  death  of  the  ■-  ^ 

ancestor,  it  is  unknown,  who  will  be  his  heir.  It  is,  therefore,  proper 
to  set  down  two  exceptions,  in  which  such  a  limitation  will  not  be  con- 
strued a  contingent  remainder ;  one  arising  from  the  favourable  inter- 
pretation, which  is  sometimes  made  of  devises  in  order  to  effeetuate 

(•)  See  1  Cm.  Dig.  tit  i.  36,  p.  S7. 

(t)  Sut  10  &,  U  Will.  III.  ch.  16.    Co.  Ln.  S98  a.    Bud  note  3. 

(tt)  Year.booli  9  Hen.  VI.  24  b.  2  Co.  51  a,  cit.    See  the  casea  eollected,  Feame,950, 951. 

(«)  Cholmeley'a  caac,  2  Co.  51  b.    Andrewi  ▼.  Folliam,  And.  266.    Fearne,  251. 

(w)  2  Bl.  (Jomm.  17U.  **  Bat  a  powibilitj  on  a  poaaibilitj,  or  a  contingency  on  a  con. 
tinffency,  is  neither  unnatural  nor  absurd ;  and  the  rule  which  ia  laid  down  to  the  contrary 
by  Popham,  in  the  Rector  of  Chedington'a  ease,  1  Co.  156  b.  Mo.  483,  looks  Hlce  a  reason  of 
art,  but  has  nothing  at  all  of  true  reason  in  it,  and  has  frequently  been  denied  at  law  even 
by  Lord  Coke  himself.  D.  Norfolk's  case,  3  Ch.  C.  29.  2  Swan.  458.  A  double  contin- 
gency naturally  signifies  two  events,  both  of  which  must  occur,  to  entitle  the  claimant. 
Another  sense  of  the  term  is  (ibaenred  upon.  Doe  v.  Fouucrcao,  2  Doug.  504,  505,  n.  2. 

(X)  Wcale  ▼.  L<wrer,  PoU.  57. 
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the  intention  of  the  devisor,(y)  the  other  proceeding  on  a  strict  and 
technical  principle  of  law.(2) 

1.  An  instance  of  the  former  exception  occurs,  where  it  appears  to 
be  the  manifest  intention  of  the  testator  to  use  the  word  heirs  or  issue 
as  a  description  and  designation  of  a  particular  person,  the  object  of 
his  bounty,  as  to  the  heirs  male  of  the  body  of  A.  now  living.(a)  In 
another  case  the  meaning  of  the  testator  was  less  explicit,  but  it  was 
collected,  that  he  used  the  words,  heirs  male  of  the  body  of  his  aunt 
Elizabeth  Long,  lawfully  begotten,  as  synonymous  to  heir  apparent, 
because  he  took  notice  in  his  will  that  the  aunt  was  living,  and  what 
sons  she  had,  by  giving  them  all  legacies.  In  support  of  which  deter- 
mination, it  was  argued,  that  the  word  heir  is  in  our  law  on  several 
occasions  applied  to  the  heir  apparent  of  a  living  ancestor:  and  this 
case  was  finally  decided  in  the  highest  court  of  judicature  in  this 
country,  that  of  the  lords  in  parliament.(6)  In  these  instances,  with  a 
favourable  view  of  effectuating  the  intention  of  the  testators,  the  courts, 
as  it  is  technically  expressed,  construed  heirs  as  words  of  purchase, 
and  not  of  limitation,  nor  as  creative  of  a  contingent  remainder. (c) 

2.  I  now  proceed  to  the  other  exception,  in  which  an  estate  to  the 
r  *123  1  ^^^^^*  ^^  ^^^^^  ^f  ^^^  body,  of  a  living  'ancestor,  does 
••  •■  not  form  a  contingent  remainder,  nor  are  the  expressions 
construed  as  words  of  purchase,  but  of  limiiation.(rf)  This  proceeds 
on  a  strict  and  technical  principle  of  law,  viz.  that  where  an  estate 
of  freehold  is  legally  vested  in  the  ancestor,  and  in  the  same  con- 
veyance a  remainder,  either  mediately  or  immediately  is  limited 
to  his  heirs,  or  the  heirs  of  his  body,  such  limitation  is  executed 
in  the  ancestor,  taking  the  freehold,  and  is  not  a  contingent  remainder,  - 
nor  in  abeyance  or  expectancy.(e)  Thus,  if  an  estate  be  granted  to 
A.  for  life,  remainder  to  his  right  heirs,  or  to  the  heirs  of  his  body, 

(y)  Fearne,  ch.  I.  §  vi.  1,  p.  209  Sc  pp.  aeqq.        (x)  Fearne,  ch.  I.  §  v.  p.  38  &  pp.  seqq. 

(a  JamfM  v.  Richardaon,  Raj  id.  330.  2  Lev.  23*2.  1  VenU  334.  T.  Joo.  99,  aod  ano- 
ther case  on  the  eame  will.  BurchcU  v.  Durdant,  2  Vent  3]  I.  Garth.  154.  Fearpe,  210. 
Though  the  aathority  of  Burchett  and  Durdant  has,  on  another  point,  been  denied  (see 
Brooghton  v.  Langlej,  2  Salk.  679.  2  Ld.  Raym.  878.  Fearne,  159,)  it  reniaina  nnimpeacK- 
ed  on  tfTis.    Goodright  ▼.  White,  2  Black.  1010. 

(6)  Darbison  dem.  Long  ▼.  Beaumont,  1  P.  W.  229.    3  Toml.  P.  C.  60. 

(e)  Fearne,  213. 

Id)  Where  there  is  an  intervening  limitation,  thej  are  so  ftr  words  of  purchase,  as  creat- 
ing a  new  remainder  ;  but  that  remainder  attaches  in  the  ancestor.  Doe  v.  Foniicreaa,  2 
Doug.  506  n.    Fearne,  36,  37.  223,  ed.  7. 

(e)  Thu  is  called  the  rule  in  Shelley's  case,  1  Ca  104  a.;  not  that  it  was  there  decided, 
or  even  argued,  but  as  having  been  there  first  clearly  expressed.  Fearne,  29.  Butl.  note  1. 
The  doctrine  is  built  on  much  earlier  authorities,  see  the  cases  collected  from  the  Year- 
books in  the  argument  of  Blackstone,  J.,  Harg.  Law  Tracts,  500,  501 ;  particularly  17 
Edw.  III.  64,  24  Edw.  III.  30. 57.  30  Edw.  IIL  27,  aod  U  Hen.  IV.  74.  It  may  not,  at 
first,  appear,  to  the  younger  students  of  the  law,  why  thb  rule  should  be  of  so  much  impor- 
tance; but  it  frequently  involves  the  title  to  the  estate.  Thus,  if  an  estate  be  devised  to  A. 
for  life,  remainder  to  trustees  to  support  contingent  remainders,  remainder  to  the  heirs  of 
the  body  of  A.,  remainder  over,  a  common  recovery  suffered  by  A.  would  give  him  the  abso- 
lute  ownership;  because  the  limitation  to  the  heirs  of  his  body  being  executed  in  himself 
the  intervention  of  trustees  to  support  contingent  remainders  is  nugatory :  there  are  no 
contingent  remainders  to  be  supported.  Coulson  v.  CouUon,  2  Str.  1125.  Fearoe,  161* 
Hodgson  V.  Ambrose,  1  Doug.  340,  341.  But  even  where  there  is  no  insertion  of  toca 
trustees,  and  the  limitation  is  a  plain  contingent  remainder  to  the  first  and  other  sons  of 
A.«  who  has  none  at  the  time,  yet,  if  a  son  is  born,  and  the  contingent  remainder  thcre^ 
becomes  vested  before  the  particular  estate  is  defeated,  a  subsequent  recovery  will  not  devest 
it  Smith  d.  Richards  v.  (Jlyfford,  1  T.  U.  73<^.  See  a  concise  summary  ot  the  law  on  this 
head,  2  Bl  Comm.  172,  n.  3,  ed.  16.  ^  ^ 
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this  IS,  according  to  the  words,  either  an  estate  in  fed  simple,  or  fee 
tail,  executed  in  such  tenant  of  the  freehold.  The  effect  is  corres- 
pondent, where  an  intermediate  remainder  is  interposed  between  the 
first  estate  for  life,  and  the  limitation  to  the  heirs  of  such  tenant ;  as, 
where  a  lease  is  made  to  A.  for  life,  remainder  to  B.  for  life,  remain- 
der to  the  heirs  of  the  body  of  A.  There  is,  however,  this  distinc- 
tion :  in  the  former  instance,  the  estate  of  inheritance  becomes 
instantly  and  absolutely  executed  in  such  ten*ant  of  the  freehold ; 
in  the  latter,  where  an  intermediate  remainder  is  interposed,  he  is 
tenant  for  life,  with  a  vested  *remainder  executed  in  r  ^,0^  -. 
himself  in  tail,  or  in  fee,  according  as  the  inheritance  is  L  •» 

defined.(/) 

The  rule,  that  where  the  ancestor  has  an  estate  of  freehold,  a  lim- 
itation to  his  heirs  vests  in  such  ancestor,  obtains  also,  where  such 
estate  is  not  expressly  created,  but  raised  by  iroplication.(g')  The 
judgment  referred  to  seems  chiefly  to  have  depended  on  the  position 
of  Sir  Edward  Coke,  **  that  so  much  of  the  use  of  land,  as  the  owner 
thereof  disposes  not  of,  remains  in  him  i**(h)  that  is,  it  remains  not  a 
mere  ri^ht,  but  a  legal  vested  beneficial  seisin.(i)  For  if  the  estate 
for  life  IS  that  of  a  trustee,  and  not  intended  to  convey  a  beneflciaf 
interest,  or  if  the  person,  entitled  to  the  bene&cial  interest  for  life  has 
not  legal  seisin  of.  the  freehold,  in  these  examples  the  subsequent  lim- 
itation of  inheritance  will  not,  as  in  the  former  instances,  attach.(J) 

These  are  the  two  exceptions,  in  which  a  limitation  to  the  beirs,  or 
the  heirs  of  the  body,  of  a  person,  then  living,  will  not  be  construed  a 
continsentilremainder. 

II.  f  now  am  to  mention  such  remainders  as  are  contingent  by 
reason  of  the  doubtfulness  of  the  e\^ent,  on  which  the  vesting  of  thent 
depends.  These,  it  seems,  may  be  rerfuced  to  two  classes :  [.  Where 
the  event  affects  the  duration  of  the  particular  estate ;  or,  2.  Where 
it  is  onconnected  with  \t{k) 

1.  Thus,  if  a  feoffment  be  made  to  the  use  of  A.,  till  B.  shall  inter- 
marry with  C,  and  after  such  ♦intermarriage  to  remain  r  ^,05  r 
to  B.  in  fee,  here  the  contingent  event  affects  the  duration  ^  J' 
of  the  particular  estate,  and  at  the  same  instant  puts  a  period  to  that, 
and  vests  the  remainder  over. 

2.  The  remainder  may  depend  on  an  event  unconnecited  with  the 
particular  estate,  and  either  wholly  uncertain,  as  a  devise  to  A.  for 
life,  and  if  B.  during  the  life  of  A.  shall  intermarry  with  one  of  the 

(/)  Evea  where  the  psrtiealar  estate  is  joldt,  the  Bobeequent  inherittnoe  may  bo  exe* 
Med  tub  medo  in  one  of  the  joint  holders.  As,  if  tile  partieular  estate  be  to  A.  fend  B-- 
jointly  for  their  lives,  remainder  to  the  heirs  of  the  body  of  B^  this  would  be  an  estate  taU- 
in  B-,  executed  sUb  modo,  so  as  to  make  the  inheritance  not  grantable  away  by  way  of 
remainder ;  but,  on  the  other  hand,  not  10  serer  the  jointure,  or  entitle  the  wife  of  B.  to 
dower.  Feame,  eh.  I.  s.  v.  5,  p.  36.  On  this  is  founded  the  common  mode  of  barring  the 
wife^s  dower.    See  Fearne,  347.    Co.  Ld.  379  b.    Watk.  Frinc.  ConT.  48,  ed.  Prest. 

ig)  Pybus  ▼.  Mltfbrd,  1  VenU  377, 37d.  See  Fearne,  ch.  I.  s.  y.  6,  pp.  40  to  52,  1  Sand. 
Us.  130,  ed.  3. 

{h)  Co.  Ln.  23  a.  And  no  diversitie  when  the  law  creates  the  estate,  and  when  the 
party.    Ca  Ln.  22  b.  (t)  See  1  Sand.  Us.  99,  ed.  4. 

ij)  See  the  cases  collected,  Fearne,  ch.  I.  s.  ▼.  9,  pp.  53  to  58;  and  see  the  case  of  Shap. 
land  T.  Smith,  1  Bro.  C.  C.  75,  there  cittd,  corrected  ex  ingenio,  ^og.  V.  6l  P.  329,  ed.  6. 

(k)  Fearne,  pp.  5,  6,  7. 

Deocmber,  1842.— 2  E 
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devisor's  named,  then  to  B.  and  the  heirs  of  his  body ;  or  such  event, 
though  it  must  certainly  happen,  may  not  take  place,  till  after  the 
particular  estate  is  determined,  as  the  death  of  a  particular  person 
within  that  time. 

Those  cases  are  adduced  as  exceptions  to  this  last  description  of 
contingent  remainders,  in  which  a  long  term  of  years  is  conveyed,  and 
then  a  remainder  over  is  limited  after  a  life  in  being.(/)  Here  it  is 
possible  that  the  life  in  being  may  exceed  the  duration  of  the  term, 
and  then  there  would  be  no  particular  estate  to  precede  the  remain* 
der,  which  may  seem  to  render  it  contingent  ana  precarious;  and  if 
contingent,  it  would  be  void  as  wanting  a  freehold  to  support  it;  but 
these  difficulties  are  surmounted  by  the  construction  of  the  law, which, 
contemplating  the  high  improbability,  that  a  life  in  being  should  last, 
for  instance,  eighty  years  to  come,  allows  these  remainders,  as  was 
observed  in  the  last  lecture,  to  vest  in  point  of  interest,  and  to  pass 
the  present  freehold. 

There  is  a  peculiar  kind  of  limitation,  which  can  with  no  propriety 
be  called  a  remainder,  nor  does  it  fall  within  any  of  the  classes  of  the 
executory  devises,  of  which  I  shall  treat  in  the  next  lecture.  As 
where  a  devise  was  made  to  A.  for  lire,  and  in  case  he  should  have 
any  issue  male,  then  to  such  issue  male  and  his  heirs  forever;  and 
if  he  should  die  without  issue  male,  then  to  B.  and^his  heirs  forever, 
it  was  holden  that  the  first  remainder  to  the  issue  of  A.  was  contin- 
r  *126  1  ^^^^^  ^"^'  being  in  fee,  the  limitation  over  to  B.  was,  •ihere- 
I-  •'  fore,  continfi[ent  also.(m)    But  this  contingent  limitation 

to  B.  was  such  as  might  eventually  have  taken  place;  for  it  is  not 
liable  to  the  objection  of  being  a  fee  mounted  on  a  fee.  But  it  is  a 
contingency  with  a  double  aspect ;  the  two  fees  are  concurrent,  and 
one  is  to  be  substituted  once  for  all  in  the  room  of  the  other :  if  A. 
had  had  issue  male,  it  might  have  vested  in  such  issue;  if  not,  it 
might  have  vested  in  B.  These  limitations,  therefore,  were  not 
expectant,  the  one  to  take  effect  after  the  other,  but  contemporary.(ii) 
There  may  be  an  impropriety,  as  is  remarked  in  a  very  valuable  col- 
lection  of  reports,(o)  in  calling  these  limitations  concurrent  and  con* 
temporary,  because  they  are  not  co-existenu  It  is  difficult,  however, 
to  substitute  any  other  phrase  in  correction  of  this  want  of  metaphys- 
ical precision.  The  former  expressions  are  adopted  because  one  and 
the  same  date  is  fixed  for  the  possible  existence,  in  effect,  of  these 
limitations. 

This  may  lead  us  to  consider  what  are  called  cross-remainders ; 
which  are  thus  described  by  Sir  William  Blackstone : — '*  Where  a 
devise  is  of  Black-acre  to  A.  and  of  White-acre  to  B.  in  tail,  and  if 
they  both  die  without  issue,  then  to  C.  in  fep :  here  A.  and  B.  have 
cross-remainders  by  implication,  and  on  the  failure  of  cither's  issue, 
the  other  or  his  issue  shall  take  the  whole ;  and  C's  remainder  over 

{I)  Fearne,  ch.  I.  s.  i?.  p.  20. 

cm)  LaddiDg:ton  v.  Kjme,  1  Ld.  Raym.  208.    Fearne,  225. 

(fi)  Loddiogton  v.  Kyme,  1  Ld.  Raym.  208.    Fearne,  373.  378. 

(0)  Doe  d.  Fonnereau  ▼.  Fonnereau,  2  Doug.  504,  505,  nn.  fiolh  theae  limitaliona  were, 
in  respect  to  the  life  eatatc,  contitigent  reuitiiod«rH  in  fee,  and,  aa  such,  barred  by  Uia  reooT- 
ery  enffercd,  see  Carter  v.  Barnardiston,  1  P.  W.  50i^.  511 ;  though,  with  respect  to  the  prior 
devise  in  fee,  the  second  oould  not  properly  bo  termed  a  remainder. 
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shall  be  postponed."(rt  He  adds,  "  No  cross  remainders  are  allowed 
between  more  than  two  devisees."  This,  however,  is  contradicted 
by  recent  authorities.  The  presumption  is  in  favour  of  raising  cross 
remainders  between  two  devisees  only ;  between  more  than  two,  the 
presumption  is  contrary  ;  but  such  *presumption8  may  be  r  ^,07  1 
overruled  by  evident  marks  of  intention  either  way.(j)    It  L  J 

seems  also,  that  the  words,  "  for  default  of  such  issue,"  which  have 
been  holden  insufficient  to  raise  cross  remainders,(r)  may  have  that 
efiect.(5)  But  the  implication,  by  which  cross  remainders  are  raised* 
is  confined  to  wills,  and  not  allowed  to  operate  in  the  construction  of 
a  deed.(^)  Similar  limitations  may,  no  doubt,  be  created  by  a  deed, 
operating  under  the  statute  of  uses ;  but  then  they  must  he  effected 
by  express  and  positive  provisions. (u) 

I  now  proceed  to  the  qualities  inherent  in  contingent  remainders. 

1.  Contingent  interests,  and  remainders,  in  real  and  personal  estates* 
are  transmissible,  respectively,  to  the  heir,  or  personal  representative, 
where  the  person  first  entitled  dies  before  the  happening  of  the  con* 
tingency.(v)  Thus,  where  a  devise  was  to  A.  and  his  heirs,  and  if 
he  die  before  twenty-one,  then  to  B.  and  his  heirs,  A.  died  before  that 
age,  but  B.  died  before  him,  it  was  holden,  this  was  such  an  interest 
as  was  transmissible  to  the  heir  of  B.{w)  This,  indeed,  was  the  caso 
of  an  executory  devise ;  but  the  principle  of  it,  viz«Jransmissibility  of 
of  such  precarious  interest,  is  by  the  court  equally  applied  to  contin* 
gent  remainders. 

2.  It  is  also  a  quality  of  contingent  remainders,  that  they  cannot 
be  conveyed  by  law,  before  they  become  vested  by  the  happening  of 
the  contingency.(x)  But  they  *may  be  virtually  passed  r  ^.^g  -i 
away  by  levying  a  fine,  or  suffering  a  recovery,  to  which  ^  J 
th^  person  claiming  the  contingent  remainder  is  a  party.(y)  For 
such  fine,  or  recovery,  is  said  to  enure  by  way  of  estoppel,  that  is,  it 
bars  and  precludes  the  heirs  of  the  parties  thereto  from  asserting  any 
right.(z)     So  also  a  contingent  remainder  may  be  released  to  the 


(f)  9  Omdu.  381.  Soe  Preston't  Traetf,  CroM  Remainders.  Crota  remaindera  maj  b« 
created  by  expreae  limitation,  aa  well  aa  by  implication,  and  teehnical  worda  are  not  neoes* 
earj,  even  in  a  deed.  Doe  d.  WatU  ▼.  Wainewright,  5  T.  R.  431 ;  bat  the  intention  most 
not  be  led  to  inference.    Doe  d.  Foqaet  v.  Woraley,  1  East,  416. 

(9)  Perry  ?.  White,  Cowp.  780.  Phipard  v.  Mansfield,  Cow  p.  800.  Doe  d.  Borden  r. 
Barvitte,  2  Bast,  47,  n.  Atherton  ▼.  Pye,  4  T.  R.  710.  For  an  example  of  cross  remain- 
ders  explicitly  devised,  leaTing  nothing  to  implication,  see  Hortoa  ▼.  Wbitaker,  1  T.  R.346. 

(r)  Davenport  v.  Oldis,  1  Atk.  580. 

(•)  Wright  V.  Holford,  Cowp.  31.  Amb.  468.  2  Eden,  250.  Phipard  v.  Blansfield* 
Cowp.  801. 

(1)  Cole  V.  Livingatoo,  1  Vent  224.  Doe  d.  Watts  v.  Wainewright,  5  T.  R.  430.  Dot  d. 
Tanner  v.  Dorveli,  5  T.  R.  521.    Doe  v.  Worslej,  1  East,  416. 

(k)  See  Newell  v.  Newell,  1  Roll  Ab.  837.  R.  pL  2.  Hughes  ▼.  Robinson,  1  Freem.  484, 
cit. 

iv)  Hodgson  ▼.  Rawson,  1  Ves.  47.  Peck  v.  Parrot,  1  Ves.  237.  King  v.  Withers,  Cas. 
temp.  Talb.  123.    Feame,  ch.  VI.  s.  ir.  p.  364. 

(«)  Gomel  r.  Wood,  8  Vin.  112,  pL  38.  See  Anon.  2  Vent  347,  unless  the  existence  of 
the  devisee  at  the  time  of  the  remainder's  vesting  in  possession  makes  a  part  of  the  contin. 
geooy,  as  in  Doe  d.  Calkin  v.  Tomkinson,  2  Mau.  Sl  Sel.  165. 

(jr)  Fearne,366. 

(f)  Weale  v.  Lower,  PoUex.  69.  See  Pells  ▼.  Brown,  Cro.  Jac  592.  Fearne,  du  VJL 
•.▼.365,366. 

(M)  Doe  d.  Christmas  ▼.  OUver,  10  Barn.  d&  CrMs.  181. 187. 190. 
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present  owner  of  the  lanGl.(a)  And  if  a  contingent  remainder  is 
assigned  for  a  valuable  consideration,  or  for  what  is  called  a  consid- 
eration in  the  second  degree,  as  the  provision  or  advancement  of  a 
youneer  child ;  this,  though  void  and  ineffectual  by  the  common  law, 
may  be  decreed  valid  in  a  court  of  equity  against  the  heir  at  law*(6) 
Thus  these  interests  are  virtually  transferable,  though  they  do  not 
regularly  pass  by  the  ordinary  modes  of  conveyancing. 

3.  Contingent  remainders  of  freehold  or  inheritance,  as  was  inti- 
mated in  the  last  lecture,(c)  were  heretofore  thought  to  be  not  devis- 
able ;  because  the  statute  of  wills  saying,  that  persons  "  having" 
estates  may  devise  them,(d)  that  word  was  construed  to  imply  that 
the  devisors  should  be  in  some  sense  seised  at  the  time  of  making 
such  testan^entary  disposition.  But  while  this  notion  prevailed,  it  was 
holden,  that  contingent  and  executory  interests  in  terms  of  years, 
which  are  but  chattels,  and  devisable  independently  of  that  statute, 
might  be  bequeathed ;  at  least,  that  the  court  of  chancery  would  pro- 
tect  such  bequests  :(e)  neither  do  I  see  any  reason  why  a  legatee 
might  not  have  advantage  of  such  bequests,  when  they  came  into 
possession,  on  proving  the  assent  of  the  executor  in  a  court  of  law.(/) 
r  |||29  1  ^^^  "^^»  **^^  I  ^^^^  already  mentioned,  contingent  re- 
^  ^  -I  mainders  of  freehold  and  inheritance,  accompanied  with 

a  beneficial  interest,  may  be  devised,  while  in  contingency,  as  effec- 
tually as  a  vested  title  to  lands* 

4.  The  last  quality  of  contingent  remainders,  which  I  find  observ- 
fible,  is  the  possibility  of  their  wing  destroyed.  There  is  no  question, 
that,  if  the  particular  estate,  which  is  to  support  a  contingent  remain* 
der,  is  by  any  means>  before  the  contingency  happens,  so  effectually 
defeated,  as  to  leave  no  right  of  entry  in  the  particular  tenant,  and 
the  contin|;ency  accrues  during  this  suspension,  the  contingent 
remainder  is  destroyed*  But  what  shall  amount  to  such  a  defeasance 
of  the  particular  estate  has  occasioned  much  doubt,  as  appears  in  a 
former  part  of  this  lecture.  In  what  may  be  styled  a  fundamental 
case  on  this  subject,  A.  was  tenant  for  life,  with  remainder  to  his  next 
heir  male,  and,  having  issue  a  son,  made  a  feoffment ;  it  was  adjudg- 
ed, that  the  contingent  remaioder  to  his  next  heir  male  was  destroyed) 
together  with  his  own  particular  estate,  which  was  to  have  supported 
ix.{g)  But  if  the  limitation  is  to  A.  for  life,  remainder  to  his  first  son, 
this  remainder  vests  by  the  birth  of  such  son,  and  the  tenant  for  life 
cannot  aftei*wards  destroy  either  it,  or  the  contingent  remainders 

(«)  Arthur  ?.  Bokflpbam,  1 1  Mod.  159.    Wright  v.  Wri|rht,  1  Vet.  411. 

(6)  Wriffht  ▼.  Wright,  1  Ves.  409;  aod  tee  Hobwm  ▼.  Tre?or,  2  P  W.  191.  That  iMb 
QWiltiiffeDdes  may  be  booad  b/  contnct,  aee  Theobald  ▼.  Daffoj,  9  Mod.  109.  9  P.  W. 
me,  eit  fieckley  ▼.  NewUod,  9  P.  W.  189.  Wetherad  y.  Wethered,  9  Sim.  183 ;  and  see 
Harwood  ?.  Tooke,  1  Medd.  Ch.  Pr.  437.    9  Sim.  199.  Carletoa  ▼.  Uighum,  3  Mer.  671. 

(c)  Sup.  p.  113. 

(J)  S9  Hen.  VIJI.  o.  1.  Fearae,  Stt,  but  aee  Harwood  ▼•  GeodHght,  Coirp.  9a 
Brydgea  ?.  ChandoM,  9  Vee.  J.  497. 

(e)  Fearne,  oh.  IV.  a.  xix.  p.  548,  and  oaaea  Uiere  ched. 

(/)  See  Doe  d.  Roberta  ▼.  Polgrean,  1  H.  BU  540.    Jonee  v.  Roe.  3  T.  R.  93. 

(sr)  For  though  he  had  a  eon  living,  the  reoMioder  oould  pot  veat  in  hkn  ea  hair  maJe 
dunng  hia  father's  life,  but  continued  in  contingency.  Archer's  ease,  1  Co.  66  b.  fiot  ees- 
loi  que  Vnat  ibr  life  cannot  by  fine  or  fboffment  deetroy  a  ooetingent  remainder.  Peobsf 
T.HurreU,9Freem.913,914.  Whetatone  v.  fiury,  9  P.  W.  147.  LethieuUier  f .  Tni<7« ' 
Atk.799.    Fearne,  ch.y.iL?,  p.  391. 
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over,  supported  by  it :  but  before  the  birth  of  such  son,  while  the  first 
remainder  is  contingent,  it  may  be  destroyed  by  the  tenant  for  life, 
together  with  his  own  particular  estate.(A)  Here,  then,  I  must  reneW 
♦the  mention  of  the  common  practice  of  inserting  trustees  j-  ^^^q  -. 
in  conveyances,  therein  usually  expressly  styled  trustees  ^  J 

to  support  contingent  remainders.  As,  if  an  estate  is  limited  to  A.  for 
life,  remainder  to  such  trustees  during  the  life  of  A.,  with  contingent 
remainders  over,  these  contingent  remainders  over  are  protected 
against  any  act  of  A.  which  might  defeat  his  own  particular  estate^ 
and  which,  without  the  intervention  of  such  trustees,  might  have 
destroyed  these  executory  interests.  For  that  of  the  trustees  is  a 
substituted  estate  in  support  of  the  contingent  remainders.  If  the^ 
give  up  the  absolute  ownership  of  the  estate  to  the  tenant  for  life,  it  is 
a  breach  of  trust,  and  relievable  in  equity.(i)  But  in  some  cases  the 
concurrence  of  trustees  in  destroying  contingent  remainders  has 
passed  without  censure,  sometimes  it  has  been  positively  directed,  and 
Sometimes  applications  of  this  kind  have  been  rejected,  by  the  court  of 
chancery.(j)  Where  the  legal  estate  is  in  trustees,  and  an  equitable 
estate  only  in  the  tenant  for  life,  the  court  of  chancery  will  not  com- 
pel the  trustees  to  give  up  their  legal  seisin  in  order  to  enable  such 
tenant  for  life  to  destroy  the  contingent  remainders.(*)  For  it  would 
be  unreasonable  that  such  tenant  for  life  of  a  trust  should  thus  acquire 
a  power  which  he  would  not  have  enjoyed  in  case  the  legal  seisin 
had  been  originally  annexed  to  his  tenancy  for  life.  But  where  the 
person  entitled  to  the  benefit  of  a  trust  estate  in  tail  suflTers  a  recovery, 
this  will  bar  and  defeat  the  contingent  remainders  over,  because  he 
may  demand  to  have  the  legal  estate  conveyed  to  him.(/) 

Thave  before  intimated,  that  if  the  particular  tenant  grant  over  hia 
estate,  this  will  not  defeat  the  contingent  ^remainders  ;(m)  r  ^^^^  -i 
for  they  continue  supported  by  the  estate  of  the  grantee,  L  -■ 

which  is  no  other  or  greater  than  that  of  the  grantor.  So,  if  tenant 
for  life  alien  by  bargam  and  sale,  or  lease  and  release,  though  in  such 
instruments  he  should  aflTect  to  grant  a  greater  estate  than  be  is 
empowered  to  convey,  the  contingent  remainders  are  not  destroyed. (n) 
For  it  is  the  nature  of  these  conveyances  to  pass  only  what  may  law- 
fully be  passed.  They  are,  therefore,  called  innocent  conveyances, 
and  do  not  incur  a  forfeiture.(n)    But  if  such  alienation  be  by  a  con* 

(k)  Llojd  V.  Brookio|r,  1  yent  189.  3  Lev.  35.  Doe  d.  Willb  v.  Mtrtio,  4  T.  R.  64 ; 
and  where  there  tre  no  U'otteet  to  preeerve  oontingent  remainden,  eqoitj  can  give  no  relief 
•gmioat  Uie  deatmetion,  for  Uie  tenant  for  life  ia  not  in  the  nature  of  a  tmstee.  Pye  v.  Gorge, 
1  F.  W.  139.  But  the  unwillingneaa  of  ooorta  of  jnstioe  to  oonntenanoe  the  deatroetioD  of 
ooatiDgent  remaindera  haa  intr<^uoed  two  exoeptiooa  to  the  rule  i  one,  that  of  equitable 
•Btatee  noticed  above,  note  g,  where  the  oontingent  remaindera  are  preaarved  by  the  truateee 
appointed  for  that  purpoae ;  and  the  other,  that  of  copyhold  eatateai  in  which  the  fi^ehold 
being  in  the  lord  aupporta  the  remaindera,  Fearne,  C.  R.  ch.  v.  a.  3.  Walk.  Cop.  196.  Due 
▼.  M&rtyn,  4  T.  R.  64,  not  that  the  lord  ia  bound  aa  a  truatee  to  preaerve  them ;  Stanafield  y. 
Habergham,  10  Vea.  383 ;  but  his  eaUto  haa  that  effect  Roe  d.  Clemett  ▼.  Brigga,  16  Eaat, 
413.  (i)  ManaeU  ▼.  Man8ell,3  P.  W.  680,  681.    Ca8.tomp.  Talb.  3S.  361. 

(j)  Feame,  C.  R.  cb.  V.  a.  xii.  pp.  331. 337. 

{k)  Peuhay  ?.  Horrell,  3  Freem.  314    See  Feame,  ch.  Y.  a.  xiil  pp.  337,  33a 

(0  Moody  V.  Waltora,  16  Vea.  383.    Biaooe  v.  Perkina,  1  Vea.  &  B.  485. 

(m)  Sup.  118,  note  i.  Moore  v.  Parker,  Skin.  559.  See  Feame,  ch.  IlL  a.  ?iL  p.  303, 
304.    BuU.  note  m.  Ibid.  ch.  V.  a.  ziv.  p.  33a 

Cn)  Pelhtm*0  P^e,  3  X^eon,  60.    Magennia  ?.  MaoouUogh,  QUb.  336.    Fofume,  C,  R.  oh* 
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veyance  operative  enough  to  derange  and  devest  the  lettlement,  at  a 
feoffment,  the  contingent  reniainders  are  destroyed.  Where,  also, 
tenant  for  life  does  any  act,  exposing  him  to  the  forfeiture  of  his  estate, 
this  will  or  will  not  destroy  the  contingent  renoainders,  according  as 
advantage  is  or  is  not  taken  of  the  forfeiture  by  §ome  remainder*mani 
having  a  vested  interest(o) 

The  learned  writer  on  this  subject,  above  repeatedly  cited,  observes, 
that  there  is  a  seeming  contrariety  in  the  books  of  reports,  where  thq 
inheritance  is  cast  upon  the  particular  tenant,  as  to  the  question, 
whether  this  shall  so  far  defeat  the  particular  estate,  by  way  of  mer* 
^r,  as  to  destroy  the  contingent  remainders.(/i)  And  he  takes  ao 
ingenious  distinction,  in  order  to  solve  the  difficulty  and  reconcile  the 
cases,  viz.  that  where  the  descent  of  the  inheritance  is  immediate 
from  the  person  by  whose  will  the  particular  estate  and  contingent 
remainders  were  limited,  the  latter  may  be  preserved,  but  in  other 
instances  they  may  be  destroyed.(9) 

Lastly,  Thiere  seems  another  qualification  to  the  rule,  that«  by  the 
r  *1S2  1  ^^'^s^"^  of  ^^^  particular  estate,  the  ^contingent  remaiai 
^  J  der  is  destroyed ;  which  occurs  where  the  particular 

estate  is  invalid,  and  the  remainder  by  good  title,  in  which  case  the 
latter  may  stand,  though  the  former  is  defeated.  As  the  particular 
defeasible  estate,  and  the  valid  remainder,  must  both  be  created  by 
the  same  person  at  the  same  time,  it  might  be  difficult  to  adduce  aq 
example  of  this  kind,  if  Sir  Edward  Coke's  ample  knowledge  had  not 
furnifibed  us  with  an  instance,  in  bis  comment  on  Littleton  ;(r)  which 
last«mentioned  author,  one  can  never  read  without  admiring  his  pert 
fection  in  that  quality,  which  is  the  groundwork  of  all  other  excellence, 
pan^y  perspicuity,  and  in  which  1^  seems  to  have  surpassed  all  the 
writers  on  our  law.  But,  since  his  time,  the  statutes  of  usee  and  of 
wills  have  widely  extended  the  abstruse  title  of  estates  in  expectancy  | 
and  a  series  of  cases  and  adjudications,  bearing  on  each  other,  have 
added  much  to  the  intricacy  of  juridical  science.  '  If  my  attempts  at 
perspicuitv,  in  arrangement  or  expression,  have  not  totally  failed  of 
success,  they  will  throw  some  light  where  it  is  much  wanted,  and  may 
serve  as  introductory  to  more  perfect  treatises  and  n^re  profound 
researches.  With  these  views,  1  shall,  in  the  next  lecture,  treat  of  a 
subject  analogous  to  what  we  have  been  considering^  in  its  oaturq 
and  difficulty,  viz.  executory  devises. 

V.i.?ip,3d3.  Soa6o«of«tru8tQite(eforlile,^hopetktre  aretriMteMtomipportoae* 
iincmot  roBMiDdeiB,  wiU  not  work  a  fbrfeitiire.  LethieuIHer  t.  Tracy,  3  AUl.  729, 730.  Sat 
Fearna,  «h.  V.  a.  vii.  p.  393.    Smith  v.  Clvffbrd,  1  T.  R.  744. 

(0)  Aa  if  be  accept  a  fine,  ai  CGnusae,  from  a  atraager,  which  incdra  a  foriettare,  becanta 
Uiaan«cknow)edeiBeiitonieQord,  thatUiereverikM  iatntheBtraoffcr.  Fearoceh.VLa. 
f  ii  p.  3g3.  {p)  IWic,  eh.  VI.  a.  zvi.  p.  341.  (9)  Feame,  iU  p.  343. 

(r)Co.tii,2»8a. 


LECTURE  XXVII. 

OF  fiXAOUTORV  PBVISES. 

It  is  an  observation  of  Lord  Bacon,  that  **  it  is  the  nature  of  all 
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immsn  science  (in  which  few  men  ever  made  greater  adrances)  to 
proceed  most  safely  by  negative  and  exclusive  to  what  is  affirmative 
and  iDclusive."(a)  I  will,  in  some  degree,  follow  this  advice,  in 
legard  to  ♦executory  devises,  and  will  begin  with  nar-  r  ^.go  -i 
rowing  the  ground  in  which  they  are  allowed  to  have  ^  ^ 

their  operation. 

First,  then,  this  mode  of  contingent  limitations  of  estates  obtains 
only,  as  the  name  implies,  in  devises,  and,  in  them,  only  from  necessity. 
For  a  will  is  said  to  have  q  more  favourable  interpretation  than  a  deed, 
because  idmi's  wilk  are  made  in  haste,  and  it  is  presumed  they  take 
whom  they  can  to  make  them ;  but  for  the  making  of  their  deeds 
they  are  not  put  upon  those  straits  but  they  take  advice  of  learned  men 
th««iii.(6)  Therefore,  the  admission,  or  reception,  and  protection  of 
ezecQioyy  devises  is  only  an  indulgence  shown  to  a  man's  last  will  and 
lestament,  there  and  there  only,  where  otherwise  the  words  of  the 
will  would  be  of  no  eSecU  For  no  words  shall  be  construed  to  give 
an  estate  by  way  of  executory  devise,  but  where  the  devisee  cannot 
take  any  other  way.  Thus,  no  limitation  shall  be  taken  to  be  an  execu- 
tory devise  if  it  may  be  a  remainder.  Therefore  to  be  more  particular 
where  a  preceding  freehold, capable  of  supporting  a  contingent  remain- 
der, is  devised,  the  limitatioo  depending  on  it,  as  it  might  possibly  have 
tskeo  effect  as  a  remainder,  shall  not  endure  as  an  executory  devisc^c) 
This,  however,  supposes  the  preceding  particular  estate  to  vest  at  the 
death  of  the  devisor ;  in  which  case  the  subsequent  devise,  falling  pro- 
perly under  the  description  of  a  remainder,  shall  never  be  changed  into 
an  executory  devise.  But,  on  the  other  hand,  where  the  r  ^.  ^ .  ^ 
^ioT  interest  is  executory,  either  as  limited  to  a  person  ^  J 

not  m  esse,  or  not  sufficiently  ascertained  at  the  devisor's  death,  a 
subsequent  limitation  may  be  good  as  an  executory  devise :  and  yet 
it  will  be  liable  to  be  changed  into  u  contingent  remainder  on  the  pre- 
ceding estate's  voting,  and  becoming  capable  to  support  it.  There  are 
several  judicial  opinions  to  this  eflrect.(d)  And  in  a  recent  case,  very 
copieosly  and  excelleotly  reported,  this  matter  was  fully  debated  and 

(a)  Uie«,  p.  5,  in  prioo. 

ib)  Shepp.  Touch.  pre£  Ui.  See  Butler*i  Caae,  3  Co.  36  a.  It  would  have  been  better 
for  the  public,  if  the  same  rules  of  construction  had  alwujs  prevailed  in  wills  at  in  deeds ; 
but  k  is  now  too  late  to  abrogate  the  indulgence.  Doe  d.  Moasell  v.  Mors^an,  3  T.  R.  765. 
Dae  d.  Po^eU  v.  Wocskv,  1  East,  42a  i^yar  v.  Maatermao,  Wiim.  S9&  Dooa  d.  Moov 
f.  Metlur,  5  T.  R.  561.    Doe  d.  Small  v.  AlWa,  8  T.  R.  50Q. 

(e)  Purefoy  v.  Rogers.  2  Sau.  388.  Wealthy  v.  BoeviUe,CBB.  temp.  Hard w.  259.  Southby 
T.  Stonehouse,  2  Vee.  616.  Carwardine  v.  Carwardine,  1  Eden,  34.  Doe  d.  Brown  v. 
Longroira,  3  W1U.  243.  2  Black.  778.  GoodliUe  v.  fiiUiogton,  8  Doug.  758.  Doe  d.MoasaU 
?.  Mciifan,3  T.  R.  763.  765.  The  laat  case  was  a  devise  to  A.  ior  Ut'e,  renainder  toB.  ^ 
99  years,  if  he  should  so  long  live,  remainder  to  B.*s  sons  in  tail,  with  remainders  over. 
The  remainder  to  the  sons  was  contingent,  being  a  limitation  to  persons  not  in  esse :  and, 
being  contingent,  was  defbated  by  A.*s  death  in  the  lifetime  of  B^  there  being  no  fHehdd 
to  support  it  But  if  B.  had  had  a  son  in  the  lifetime  of  A.,  the  remainder  woald  have 
ymM.  See  Mapper  ▼.  SaoBden,  Uutt  118.  Feame,  21.  Weale  v.  Lower,  Pollex.  67. 
FeuiMft  22. 

(d>  Hopkins  v.  Hopkins,  Caa.  temp.  Talb.  51.  Botl.  Co.  Ln.  272  a.  VIL  2.  1  West,  617^ 
Doe  d.  Scott  V.  Roach,  5  Mau.  &  Sel  492.  And,  provided  the  inheritance  has  not  vested, 
Fcarne,  Ex.  Dev.  ch.  IV.  ^  x.  p.  526,  a  change  of  circumstances  even  after  the  testator's 
ieosase  may  change  the  charsoter  of  a  particular  limitation,  and  make  it  operate  at  one 
tine  as  a  remainder,  at  another  as  an  executory  devise ;  and,  e  converso,  at  one  time  as  an. 
ciccntory  devise,  at  anjather  as  a  remainder.  Doe  d.  Harris  v.  Howell,  10  Barn.  &»  Crtss^ 
200. 


Digitized  by 


Google 


3M  WOODDBSSOIl'S  LECTURES. 

solemnly  adjudged.  A  father,  whose  eldest  sod  was  entitled  to  the  estate 
for  life  under  a  settlement,  devised  it,  from  and  after  such  eldest  sod's 
decease,  to  the  heirs  male  of  his  body,  and,  for  default  of  such  issue, 
to  the  devisor's  other  sons  successively  in  tail.  This  being  an  execur 
tory  devise  to  the  heirs  male  of  the  body  of  the  eldest  son,  who  wpuld 
take  as  purchasers,  it  was  holden  that  the  devises  over  to  the  other 
sons  in  tail  were,  at  the  devisor's  death,  good  as  executory  devises 
also;  and  on  the  death  of  the  eldest  son,  leaving  issue  male,  in  whom 
the  first  devise  would  vest,  they  would  be  changed  into  remainders  of 
the  vested  kind ;  otherwise,  on  the  death  of  the  eldest  son,  without 
issue  male,  one  of  these  devises  over  would  become  a  vested  estate  in 
possession.  («) 

Other  restraints  on  executory  devises  will  fall  in  with  the  several 
descriptions  of  tiiem.  In  the  mean  while,  I  shall  correct  an  important 
error^  in  a  book  of  learning  and  authority,  where  it  is  asserted,  that 
every  executory  devise  of  a  freehold,  must  be  of  a  fee ;(/)  a  retriction, 
for  which  there  is  no  foundation.  For  the  case  last  alluded  to,  and 
other  determinations,  prove  that  executory  devises  in  tail  are  not  lia- 
ble to  any  legal  objection,  (f) 

r  #|gg  -1  *I  now  proceed  to  give  a  more  positive  idea  of  the  pro- 
L  J  posed  subject  of  the  present  lecture. 

An  executory  devise  or  bequest  is  defined  to  be  such  a  limitation  of 
a  future  estate  or  interest  in  real  or  personal  estate,  as  the  law  admits 
in  the  case  of  a  will ;  though  contrary  to  the  rules  of  limitation  in 
conveyances  at  common  law.(A)  There  are  two  sorts  <say8  PigoU) 
of  executory  devises :  one  where  the  whole  fee  simple  passes,  and 
that  is  properly  an  executory  devise;  the  other  a  kind  of  future  devise, 
where  the  fee  does  not  pass  but  in  the  interim  descends  to  the  heirs.(i) 
The  above  definition,  however,  refers  to  a  third  sort,  namely,  where  a 
term  for  years,  or  other  personal  estate,  is  devised  to  one  legatee  for 
life,  with  remainder  over.(^')  Of  these  three  species  I  shall  speak  in 
their  order. 

I.  An  example  of  the  first  sort  occurred  where  a  testator  devised 
to  A.  and  his  heirs  forever,  and  if  he  died  without  issue,  Uving  B.  then 
B.  to  have  those  lands  to  him  and  his  heirs  forever.  In  this  case  it 
it  was  adjudged,  that  A.  took  a  vested  fee  simple,  and  that  the  limitation 
over  to  B.  was  good  as  an  executory  devise,  to  take  efiect  on  A.'s 
dying  without  issue,  in  the  lifetime  of  B.  It  is  plain,  the  limitation  to 
B.  and  his  heirs,  being  after  a  preceding  fee,  could  not  be  construed 
a  remainder,  nor  be  valid  otherwise  than  as  an  executory  devi8e.(A)  The 
same  observation  may  be  made  in  another  instance  of  the  like  sort* 
where  a  testator  devised  lands  to  his  wife  for  Ufe,  remainder  to  B^his 

(e)  Doe.  d.  Fonnereau  y.  Fonnareau,  2  Doog,  487.    pMrne,  303. 

(/)  PJj:.  Reoov.  128. 

(g)  Gore  V.  Gore,2  P.  W.  2&  So  a  de?iae  for  life,  after  an  indeaoito  failure  of  imMi 
has  been  held  a  good  execatory  deviae.  Oakes  y.  Cbalfont,  Pollez.  38.  And  manj  other 
iastances  might  be  gi?en.  {k)  Fearne  Ex.  Def .  oh.  L  ^  L  pw  386. 

(i)  Pig.  Reco?.  127, 128.    Fearne,  ch.  I.  a.  iil  pp.  399»  400. 

(J)  Fearne,  ch.  1  a.  iv.  p.  401. 

(I)  Pells  V.  Brown,  Cre.  Jac.  591,  592.  Palm.  132.  Fearne,  395, 396.  In  the  oaM  of 
a  determiDable  fee,  and  as  executory  devise  over  in  defeaaance  thereof,  the  husband  ci  the 
first  devisee  is  entitled  to  be  tenant  by  the  curtesy.  Buckworth  v.  Thirkeli,  3  Bos.  A  f • 
652,  n.    Co.  Ln.  241,  a.    ButL  n.  4.  VI.  cit    Inf.  139,  note  a. 
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ffecood  son,  in  fee,  provided  that  if  C,  his  third  son,  should  within  three 
months  after  the  wife's  death  pay  five  hundred  pounds,  as  directed 
in  the  will,  then  he  devised  the  lands  to  C.  and  his  heirs,  this  limitation 
to  C,  was  a  good  executory  devise^/)  But  in  these  cases,  if  the  pre* 
ceding  *estafe  had  b^en  in  tail,  so  as  to  have  admitted  a  r  ^.^^  n 
reaiainder  after  them,  the  wills  must  have  received  a  dif-  ^  -* 

ferent  construction* 

The  great  and  leading  characteristic  of  executory  devises  is,  thai 
they  cannot  be  barred  by  a  common  recovery.(in)  The  reason  for 
thiSyintinMted  by  Pigott,  is«that  an  interest  or  possibility  cannot  receive 
a  recompence  in  value,  which  is  supposed  by  law  to  be  the  case  in 
suffering  recoverie8.(tt)  If  the  courts  really  stood  on  this  artificial 
ground,  it  may  be  presomed,  they  likewise  considered,  that  executory 
devises,  as  the  name  implies,  are  induigencies  to  a  roan's  last  will; 
that  it  was  almost  frivolous  to  admit  them,  if  a  recovery  would  bar 
them:  and  that,  though  not  very  ancieni,(o)  they  are  formed  on  the 
l»odel  of  springing  t]aies,(p)  which  have  the  same  property  of  not 
being  barable  by  a  *recovery.(5r)  However  in  the  case  p  ^.^^  -i 
of  an  exeoinory  devise,  if  the  person  to  whom  it  is  limited,  ^  ^ 

comes  in  as  a  vouchee,  that  is,  makes  himself  a  party  to  the  recovery 
suffered,  his  possibility  is  thereby  given  up,  and  hie  heir  e&ctually 
barred.(r) 

This  protection,  which  the  law  gives  to  executory  derisee,  in  pre- 
venting them  from  being  destroyed,  and  thereby  restraining  the  aliena^ 

(4  MwkM  V.  MiTlu,  10  Mod.  419.    Pr.  CH.  466.    1  Str.  199.   Fetnie,  399. 488. 

(m)  Fearne,  ch.  U.  s.  i.  d.  4ia    2  Prett  Abt.  120.    Gilb.  Ui.  126. 137. 

(n)  Pig.  Recov.  129.  If  this  were  the  true  reaioD,  executory  deyises  would  not  be  bar- 
abto,  though  the  detisee  over  were  Touched  ;  which  ii  not  the  case,  as  we  ehatl  eee  preaentlj. 

(•)  H^pkina  ?.  Hopkins,  Oas.  temp.  TaU>.  51.  Bat  alnwst  aU  the  priooiples  of  exaoolary 
daviaas  rest  npoo  a  case  of  aome  antiquity,  Palls  v.  Brown,  Cra  Jac  590,  wbiah  was  oalied 
by  Lord  Keayon  the  Ma^na  Charta  of  this  branch  of  the  law.  Porter  ▼.  Bradley,  3  T.  R. 
146.  And  they  were  fully  established  in  the  time  of  Cha.  I.  Doe  d.  Mussel  ?.  Morgan,  5 
T.  R.  765. 

(f)  A  abiftiog  oso  is  a  iise  rimiced  to  oaase  as  to  one  person  on  a  ftitwe  afent,  aad  to  veal 
in  another.  Fearne,  C.  R.  cb.  1 1,  s.  vii.  p.  274.  An  attempt  has  been  made  to  distinguish 
between  springing  and  ^hifling  uses,  Gilb.  Us.  152,  153.  178, 179.  Sugd,  n;  and  see  Co. 
Im,  90S,  a.  note  3,  point  iii. ;  but  the  distinction  b  a  modem  one,  Oarwardine  v.  Carwardincv 
1  £dMi,34,  and  is  not  onifbrmly  observed  either  in  the  caaea  or  tha  text  booka.  Shifting,  springs 
log,  secondary,  and  executory  uses  are  allowed  within  the  limits  established  /or  avoiding  per- 
petuities. Feame,C.  R.  Ch.  Il.8.?ii.p.276.  1  Sand.  Us.  194.205,  4th  ed.  Gilb.  Us.  157. 
Sugd.  n.  So  it  b  a  general  principle  that  a  springing  or  secondary  nse  as  well  as  an 
execotorr  devise,  1  Prest.  Aba.  401 ;  2  Prest.  Aba.  121,  limited  on  an  entate  tail,  can  never 
be  void  for  remoteness,  because  the  tenant  in  tail  may  by  a  recovery  bar  tha  limitation  over. 
Page  T.  Ifayward,  2  Salk.  570,  4th  point.  St  G^rge  v.  St.  George,  printed  cases  in  the 
house  of  lords,  1767,  vol.  xii.  465.  Journals,  vol.  xxxl  p.  571.  The  most  familiar  instance 
of  a  shifting  use  is  in  the  proviso,  that  when  the  person  for  whose  benefit  particular  lands 
are  limited  shall  succeed  to  the  principal  or  family  estate,  the  trustees  shall  atand  seised  of 
the  lands  first  mentioned  to  the  use  of  the  next  person  in  remainder,  Nicholls  v.  Sheffield,  2 
Bro.  C.  C.  215.  Sunley  v.  Stsniey,  16  Ves.  491,  or  that  each  devisee  in  remainder  shall 
aasame  the  name  and  arms  of  the  testator  or  settler,  and  on  his  non-compliance  within  « 
limited  time,  the  estate  shall  go  over.  Hawkins  v.  Loscombe,  2  Swan.  375.  Doe  d.  Lus- 
oombe  v.  Yates,  5  Bam  and  Aid.  544.  As  to  such  conditions  annexed  to  on  estate  in  fee, 
see  1  Sand.  Us.  200,  4th  ed.  Two  learned  writers  agree,  that  all  conditional  limitations,  in 
wills  are  reducible  to  the  two  kinds  of  executory  devises  and  contingent  remaindera.  Fearne, 
1 7.    See  GUb.  Us.  1 77, 1 78,  Sugd.  n. 

(^  Lloyd  V.  Csrew,  Pr.  Ch.  72.  2  Freem.  218,  Show.  P.  C.  137.  And  see  Serj.  Hill'a 
Bote,  Gilb.  Ua.  288.  Sugd.  n.  1  Sand.  Us.  137  to  141,  under  what  circumsUnces  a  futura 
nae  may  be  destroyed  by  fine,  release,  or  feoffment. 

(r)  Pdb  ▼.  Browne,  Cto,  Jac.  593.    Fearne,  419.    Fig.  Recov.  135. 
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tion  of  the  lands,  makes  it  necessary  to  circumscribe  the  bounds  within 
^hich  these  limitations  are  to  be  allowed.  Otherwise  an  estate  might 
be  created,  wholly  and  forever  unalienable,  which  is  termed  a  perpe- 
tuity, and  which  the  law  is  said  to  abhor.  For  the  free  circulation  of 
landed  propert}'  is  a  requisite  incitement  to  that  honest  industry,  on 
which  the  happiness  of  civil  life  essentially  depend8.(»)  Therefore,  the 
law  has  defined  a  certain  period,  within  which  executory  devises  must 
necessarily  vest,  and  become  subject  to  alienation,  like  all  other  estates, 
of  whatever  denomination,  or  whatever  was  the  mode  of  their  com- 
menoenDent.  A  devise  to  A.  and  his  heirs,  and  if  he  die  without  an 
heir,  that  B.  shall  have  the  estate,  is  not  ^ood,  because  of  the  remote- 
ness of  such  contingency  ;{t)  for  the  prior  devisee  may  not  be  dead 
without  an  heir  for  several  future  generations.  On  the  other  hand, 
we  must  advert  to  the  longest  peri^,  which  the  law  does  albw  the 
eontingency  to  happen  in,  and  which  is  not  considered  as  too  remote; 
for,  that  point  being  ascertained,  such  degrees  as  fall  short  of  that 
f  *ld8  1  ^'^^°^^*  *will,  of  course,  appear  to  be  unprohibited.  This 
I-  ->  extreme  boundary  has  been  fixed  to  be  the  space,  or  Httle 

more  than  the  space,  of  twenty*one  years  after  the  determination  of 
some  life  or  lives  in  being,  within  which  period  every  executory 
devise,  either  of  a  real  or  personal  estate,  must  vest  according  to  tm 
nature  of  the  limitation,  or  else  will  be  absolutely  void  in  its  creation.(tf) 
This  was  not  an  arbitrary  or  discretional  constitution  of  the  courts  : 
for  hereby  the  power  of  alienation  is  not  restrained  much  longer  than 
in  other  cases  of  real  property,  viz,  during  the  infancy  of  the  person 
first  entitled  under  such  executory  limitation,(t?)  which  is  a  very  short 
step  towards  forming  a  perpetuity.  The  rule,  indeed,  is  stretched  a 
few  months  beyond  the  twenty-one  years.  For  a  devise  in  .these 
terms,  "  To  A.  forever,  that  is,  if  he  shall  have  a  son,  who  shall  attain 
the  age  of  twenty-one  years,  but  if  not,  then  that  B.  shall  inherit,*'  is 
a  good  executory  devise  to  B.  ;{w)  and  yet  a  posthumous  son  might 
have  been  born  after  A.'s  death ;  and  so  the  power  of  alienation  might 
possibly,  according  to  the  nature  of  the  limitation,  have  been  restrain- 
ed a  few  months  beyond  the  period  of  twenty-one  years  after  a  life  in 
r  •ISO  1  ^^^S'iP^}  I^  i^  ^^^»  however,  necessary  *that  these  con- 
L  •'  tingent  interests  should,  within  the  prescribed  period,  vest 

(«)  See  Ball  n.  Feanie,  558.  IV.  Fearae,  430.  The  de«oription  in  the  text  |pree  « 
genera!  idea  of  a  perpetuity,  and  seems  to  have  been  drawa  by  Feame  from  WashbooriM 
V.  Downes,  I  Ch.  C.  213.  Scattcrwood  ▼.  Ed^e,  1  Salk.  229.  A  perpetuity,  in  the  modern 
acceptation  of  the  term,  may  be  defined,  with  more  precision,  as  the  limitation  of  an  estate, 
either  of  inheritance  or  for  years,  in  such  a  manner  as  renders  it  unalienable  beyond  tha 
period  allowed  by  law;  that  is,  a  life  or  lives  in  being,  and  21  years  afterwards,  and  tiie 
froction  of  a  year,  allowing  for  the  time  of  gestation.  Stanley  v.  Leigh,  2  P.  W.  688.  LoDg 
▼.  Blackall,  7  T.  R.  102.    Gibs.  Us.  260.    Sogd.  n.  2. 

(0  1  Eq.  Ab.  186,  pi.  1.    Fearne  Ex.  Dev.  oh.  II.  §  vi.  p.  430. 

(at)  Stephens  v.  Stephens,  Cas.  temp.  Talb.  228.  232.  Sheffield  v.  Orrery,  3  Atk.  287. 
SUnley  v.  Leigh,  2  P.  W.  688.  Long  v.  Blackall,  7  T.  R.  102.  Griffiths  ▼.  Vere,  9  Ves. 
130.  Fearne  Ex.  Dev.  ch.  IV.  §  iv.  p.  502.  Gilb.  Us  119.  Sngd.  n.  2.  The  nlOmam  quod 
sit,  or  extreme  limit  of  executory  devises,  iii,  in  some  particolam,  even  now  unsettled. 
Beard  v.  Westcott,  5  Tau.  392.  5  Ba|>n.  &,  Aid.  801.  1  Turn.  25.  Bengough  v.  Edridge. 
1  Sim.  173. 

(t>)  Stephens  v.  Stephens,  Cas.  temp.  Talb.  232.  Long  v.  Blackall,  7  T.  R.  102.  Co.  Ln. 
20  a.    Harg.  n.  5.    Fearne  Ex.  Dev.  565,  566.    Butl  n.  III. 

(to)  Heath  v.  Heath,  I  Bro.  C.  C.  147. 

(^)  A  posthumous  son  may  take  a  contingent  remainder.   Stat  10  &>  11  Will  IIL  o.  16; 
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as  an  executory  devise  fallen  into  possession.  For  we  have  before 
seen,  that  a  devise  to  B.,  after  a  devise  to  the  heirs  of  the  body  of  A., 
is  a  good  executory  devise :  becausoton  the  death  of  A.,  it  must  either 
vest  in  possession,  or  as  a  remainder  expectant  on  the  determination 
of  the  estate  tail,  and,  of  course,  destructible  by  the  tenant  in  tail  :{y) 
so  that,  in  either  case,  the  power  of  alienation  is  restored.  The  last 
instance  rather  belongs  to  the  second  class  of  executory  devises,  where 
the  fee  simple  is  not  devised,  than  to  the  present  (which  is,  in  strict- 
ness,  the  only  kind  of  executory  devise,)  in  which  a  testator  gives  a 
fee,  but  upon  the  happening  of  a  particular  event,  directs  the  estate  to 
go  to  another  designation  of  heirs.(2)  It  may  also  be  remarked,  in 
illustration  of  the  above  rule,  that  a  limitation  to  a  person  in  being  for 
life  only,  may  be  good  as  an  executory  devise,  though  after  a  general 
dying  without  issue,  that  is,  where  it  is  not  expressly  confined  to  issue 
living  at  any  particular  person's  death.(a)  Because,  as  such  devise 
IB  only  to  take  an  estate  for  life,  it  must  necessarily  take  place  during 
that  life,  or  not  at  all;  and  therefore  the  failure  of  that  issue  is  con- 
fined, implicitly,  to  the  compass  of  a  life  in  being. 

II.  The  second  sort  of  executory  devises  (to  which  what  has  been 
said  of  the  former  is  for  the  most  part  applicable)  is  where  the  fee 
does  not  pass  by  the  devise,  but  in  the  interim  descends  to  the  heirs 
of  the  devisor.  Thus,  a  devise  to  the  first  son  of  A.,  when  he  shall 
have  one,  is  good  as  an  executory  devise ;  for  the  inheritance  des- 
cends  in  the  meantime  to  the  heir  of  the  devisor.(6)  Thus,  also,  where 
a  man  devised  lands  to  his  wife,  till  his  son  came  to  the  ase  of  twenty* 
one  years,  and  then  that  his  said  son  should  have  the  lands  to  him 
and  his  *heirs,  and  if  he  died  without  issue,  before  his  said  r  ^.  .^  -. 
age,  then  to  the  devisor's  daughter  and  her  heirs,  this  was  *-  ^ 

a  good  executory  devise,  to  entitle  the  daughter,  if  the  contingency 
happened ;  and  in  the  meantime,  the  fee  descend^  to  the  son  as  heir ; 
and  if  he  lived  to  twenty«one  years,  though  he  afterwards  died  with* 
out  issue,  or  if  he  left  issue,  though  he  died  before  that  age,  yet  the 
daughter  was  not  to  have  the  lands ;  because  he  was  to  die  without 
issue,  and  before  his  age  of  twenty-one  years,  or  else  the  daughter 
could  not  take.(c)  It  has  been  said,  that  a  devise  to  the  first  son  of 
A.,  having  none  at  that  time,  is  void,  because  it  is  by  way  of  present, 

and  «ii  exeentorjr  devise  over  on  hie  death  without  ieeue  is  good.  Lonf  ?.  Blackatl,  7 
T.  VL  100.  3  Yes.  486 ;  and  in  Uie  celebrated  caee  of  TheUuaw>n  v.  Woodtbrd,  4  Yes.  221, 
1  Hew  R.  357.  11  Yea.  1 12,  it  was  raled,  that  real  and  personal  property  might  be  direct- 
ed to  aocamalate  daring  the  livee  of  one  or  more  posthumoua  grandchildren.  Thid  haa 
boeo  iinoe  restrained  by  stotnte  40  Geo.  III.  c.  98,  on  which  see  Fearne,  538.  Ball.  n.  It 
is  someciiiies  said,  even  by  professional  persons,  **  yon  cannot  make  un  unborn  son  tenant 
ibr  life  ;**  which  is  not  troe  in  the  extent  to  which  the  observation  reaches.  You  may  make 
an  unborn  son  tenant'for  life,  but  not  so  as  to  give  indefeasible  effect  to  limitations  over, 
depending  on  that  life  estate.  You  may  make  an  unborn  son  tenant  for  life,  provided  the 
inheritance  vests  at  the  same  time.  Evans  v.  Aslley,  2  Bluck.  523.  3  Burr.  1582.  Hay 
V.  Coventry,  3  T.  R.  86.  Routlcdge  v.  Dorril,  2  Yes.  J.  366,  367.  BrudeneU  v.  £lwes«  1 
£a8t,462,453. 

(jf)  Doe  d.  Fonoereau  v.  Fonnereau,  2  Doug.  487.  Doe  d.  Harris  v.  Howell,  10  Barn.  So 
Cress.  191.    Fearne  £x.  Dev.  ch.  IV.  §  x.  pp.  525,  526. 

(«)  Heath  v.  Heath,  1  Bro.  C.  C.  148.    Fearne  Ex.  Dev.  ch.  I.  §  iii.  pp.  399,  400. 

(a)  Fearue,  ch.  VI.  §  xiv.  p.  488 ;  but  see  Boehm  v. Clarke,  9  Ves.  580.  Barlow  v.  Salter, 
17  Yes.  482.  (6)  Scalterwood  v.  Edge,  1  Salk.  229.    Fearne,  ch.  I.  ^  iii.  p.  400. 

(c)  Boulton*8  case,  Palm.  132.  2  Roll.  R.  197.  217,  ciL  1  £q.  Ab.  188,  pi.  8.  Fearnj, 
401. 
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not  executory  or  future,  devise.(d)  But  that  verbal  criticism,  which 
objected  to  executory  devises,  if  limited  per  verba  de.pr898ent],(tf^  is 
said  to  be  unsupported  by  any  case  dete^^mined  on  the  pointy  and  mm 
Httle  foundation  in  rea8on.(/)  On  the  other  band,  where  the  inten-* 
tion  appeared,  that  a  limitation  should  operate  in  future,  though  it 
was  expressed  per  verba  de  presemi,  it  was  allowed  to  take  place  as^ 
an  executory  devise,  (y)  And,  it  seems,  that  objection,  if  it  has  any 
weight  at  ail,  can  only  obtain  in  those  rare  and  hardly  sopposable 
cases,  where  there  is  no  circumstance,  from  whence  to  collect  tho 
devisor's  inteatbn  of  conveying  a  future  interesL(A) 

It  appears,  that  in  these  instances  of  executory  devises,  in  which 
the  present  fee  simple  is  not  devised,  the  freehold  and  inheritance,  or, 
where  there  is  a  subsisting  freehold  uninfluenced  by  the  wili,(j)  tfae^ 
inheritance  in  fee  only,  passes  to,  and  resides  in,  the  devisor's  heir  at 
law.(J)  As,  where  A.  devises  an  estate  to  B*,  to  commence  six  momlis. 
r  ♦141  1  ^^^^^  ^^^  devisor's  death,  durinff  *lbose  six  months  the 
*-  ^  freehold  and  inheritance  descend  and  continue  in  A.'s  heir 

at  law.(Jt)  And,  wherever  such  interim  estate  descends  to  the  beirr 
and  he  inherits  the  present  freehold  as  well  as  the  inheritance  in  fee, 
he  is  entitled  to  the  intermediate  rents  and  profits  (without  being 
afterwards  accountable  for  the  same,)  for  the  time  being,  and  uotu 
the  contingency  happens,  or  the  time  arrives,  when  the  executory 
devise  becomes  vested  in  possession»(/) 

It  is  also  proper  to  remark,  in  respect  to  this  shifting  of  the 
freehold  from  the  heir  to  the  devisee  of  an  executory  interest,  that  it 
is  sufficient  to  satisfy  the  intention  of  the  law,  if  the  present  freehold 
vest  within  the  time  prescribed,  whether  or  no  it  be  attended  with 
actual  possession  and  enjoyment  of  the  lands*  For  although  land 
should  be  limited  for  a  term  of  two  hundred  years,  with  remainder  to 
an  unborn  son  of  a  person  then  living,  this  executory  devise  to  such 
unborn  son  would  be  good ;  because  the  vesting  of  the  freehold  is 
confiaed  within  the  legitimate  bounds:  for  upon  the  birth  of  such  son^ 
the  freehold  will  vest  in  him ;  or  upon  the  death  of  such  person,  with* 
out  any  son,  it  must  vest  somewhere  else,  only  subject  in  either  cass 
to  the  preceding  term.(m)  But  neither  the  term,  aor  the  freehok^are 
restrained  from  alienation  longer  than  the  law  allows. 

Executory  devises  of  inheritance,  like  contingent  remainders,  are 
transmissible  to  the  heir  of  the  devisee,  if  he-  dies  before  the  contia* 
gency  happens.(»)  A  determination  to  this  effect  was  taken  notice 
of  in  the  last  lecture.(o)  And  in  a  modern  reporter  of  established 
credit,  there  is  a  case  on  the  subject  of  remarkable  nicety,  and  alto- 

(d)  Seatterwood  ▼.  EAge,  1  Salk.  239.    13  Mod.  278. 

(«)  Goudrigfht  V.  Cornish,  1  Salk.  326. 

(/;  Feanie  Ex.  Dc>v.  ch.  IV.  §  xiv.  pp.  533.  537.    See  Rowers  Bacon,  p.  314,  n.  130. 

{ff)  aiapman  ▼.  Blisaett,  Cas.  temp*  Talb.  150.    Fearae,  304. 

(^)  HarHi«  v.  Barnea,  4  Burr.  2157.    1  Black.  643.    Arab.  666.    Feame,  537. 

(t)  As  in  Doe  v,  Fonnereau,  3  Doug.  487.        {j)  Fearne  Ex.  Dev.  ch.  IV.  ^  x?.  p.  537. 

{k)  Okirbe  V.  Smith,  1  Lntw.7i^a 

v/)  Houkins  y.  Hopkins,  Cas.  temp.  Talb.  53.  Bollock  v.  StonM,3  Vefl.  531.  Chambers 
V  Urails/ord,  18  Ves.  36ti.  But  the  inheriunce  and  the  intermediate  rents  and  profUs  paas 
by  a  residuary  dovino.  Stephens  v.  Stephens,  Cas.  temp.  l*alb.  233.  Gibson  v.  Montfbrt,  1 
Vcs.  485.    Arab.  94.    Gencry  v.  Fitzgerald,  Jic  468.    Fearne,  ch.  IV.  §  xvL  p.  544. 

(m)  Fearne  Ex.  Dev.  ch.  II.  ^  vi.  p.  430.    See  Gore  v.  Gore,  2  P.  W.  28.    2  Str.  9.58. 

(n)  Fearne  Ex.  Dcv.  ch.  IV.  §  xx.  p.  552.  (o)  Sup.  p.  127,  note  w. 
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gelher  new,  I  believe,  as  to  the  dislinctioD  *lt  makeg,  in  r  ^|  .„  't 
respect  to  descent8.(p)  A  testator  deviseid  lands  to  his  son  L  J 

George,  his  heirs  and  assigns,  forever ;  but  if  he  happened  to  die  under 
the  age  of  twenty*one  years,  leaving  no  issue,  then  to  Catharine,  the 
testator's  mother  in  fee.  The  mother  died  in  the  lifetime  of  George, 
and  then  George  died  without  issue  under  the  age  of  twenty-one  years. 
The  cause  was  ended  by  accommodation ;  but  all  the  judges  of  the 
common  pleas  agreed  in  opinion,  that  by  virtue  of  the  executory  devise 
to  Catharine  the  lands  descended  to  such  person  as  was  her  heir  at 
law  at  the  time  the  contingency  happened,  and  not  to  such  person  as 
was  her  heir  at  law  at  the  time  of  her  decease ;  which  formed  a  dif* 
ferent  course  and  channel  of  inheritance,  and  produced  the  same 
e£kct,  as  if  she  had  survived  the  happening  of  the  contingency,  and 
the  executory  devise  had  vested  in  her  lifetime.(9) 

By  a  resolution,  also  noticed  in  the  last  lecture,  it  appears,  that 
executory  devises  of  freehold  are  assignable,  like  other  possible  inter- 
ests, either  for  a  valuable  consideration,  or  what  is  there  called  a  con-' 
sideration  in  the  second  degrec.(r)  But  this  is  under  the  aid  and  pro- 
tection of  a  court  of  equity  ;  for  in  the  same  case  it  seems  settled,  that 
they  do  not  regularly  pass  by  a  conveyance.(«)  However,  executory 
devises  of  freehold  interests,  as  well  as  contingent  remainders,  may 
be  passed  away  by  estoppel,  as  it  is  expressed,  where  the  person  enti. 
tleo  to  such  future  interest  is  a  party  to  a  fine  levied,(<)  or  a  recovery 
suffered  ;(tt)  for  these  acts  effectually  bar  both  himself,  and  those  clainn- 
iDff  under  him. 

III.  I  come  now  to  the  third  sort  of  executory  devises,  najnely,  where 
a  term  of  years,  or  other  personal  ♦estate,  is  bequeathed  r  ^. -„  ^ 
to  one  for  life,  with  remainder  over.    Thus,  where  a  tes-  I-  J 

tator,  possessed  of  a  term  of  years,  devised  it  to  A.,  after  the  death  of 
bis,  the  testator's  wife,  and  that  his  said  wife  should  have  the  use  and 
occupation  of  the  premises  during  her  natural  life,  the  devise  over  was 
adjudged  good,  by  way  of  executory  devise.(t;)  In  a  subsequent  case, 
iTvhere  a  termor  tor  years  devised  to  his  father  for  life,  and  after  his 
decease  to  Elizabeth,  the  testator's  sister,  and  the  heirs  of  her  body, 
this  was  holden  a  good  executory  devise  to  Elizabeth,  and  that  it 
makes  no  difference,  whether  the  use  or  profits  of  lands,  or  the  lands 
themselves,  are  siven  to  the  first  devisee.(u7)  These  resolutions  were 
in  the  reign  of  James  I.,  and  in  actions  at  common  l^w.  It  was  not 
till  long  afterwards  that,  by  a  determination  of  the  court  of  chancery, 
it  became  fully  settled,  Uiat  a  devise  over,  even  of  household  goods, 

( •)  Bat  tee  Ratctifr*s  ease,  3  Co.  41,  42.  Fearae,  5B1.  Walk.  Dom.  eh.  III.  §  ii.  p.  13], 
Isted  154*155,  2d  ed. 

(q)  Goodright  v.  Scarle,  3  Wils.  99.  Doe  d.  Andrew  ?.  Hottoo,  3  Boe.  Sl  P.  643.  Good- 
title  d.  VinosDl  v.  White,  2  New  R.  3(^3.    15  East,  174. 

(r)  Sup.  p.  128.    Wright  ▼,  Wright,  I  Vea.  409. 

(«)  Wright  t.  Wright,  1  Vea.  411.    Doe  d.  Brmie  ?.  Martyn,  8  Barn.  &  Crww.  516. 

(I)  Wcale  ▼.  Lower,  Pollex.  69.  Helps  v.  Hereford,  2  Barn.  &  Aid.  242.  Doe  d.  Brane 
▼.  Martyn,  8  Barn.  Sc  Cress.  518.  527.  Doe  d.  Christmas  ?.  Oliver,  10  Bam.  &.  Creas.  Iti7. 
Feanie,551. 

(«)  Pells  ▼.  Brown,  Cro.  Jac.  593.    Fearoe,  419.    Sup.  p.  137,  note  r. 

(•)  llanning*a  case,  8  Co.  94  b.    Feare  Ex.  Dev.  ch.  1.  §  iv.  p.  402. 

(10)  Lampet's  case,  10  Co.  47  b,  point  2.    Fearae,  403. 

D£C£MB£R,  1842.— 2  F 
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after  a  prior  de?iie  for  life,  and  without  limiting  the  ine  merely  to  the 
prior  devisee,  was  valid  ;(x)  and  thus  it  is  now  established. 

Id  regard  to  Uimtations  of  terms  for  years,  and  of  other  pereona! 
eatate,  we  are  first  to  observe,  that  thejr  cannot,  properly  speaking, 
be  entailed.  A  devise  of  a  term  to  A.  and  the  heirs  male  of  his  body, 
and,  for  default  of  such  issue,  to  R  and  the  heirs  male  of  his  body, 
vests  the  whole  interest  in  the  first  taker,(y)  and  it  becomes  transmis- 
sible, not  to  his  heirs,  indeed,  or  the  heirs  of  his  body,  but  to  his  next 
of  kin,  like  other  personal  estate,  if  he  makes  no  express  disposition 
of  it  in  his  lifetime,  or  by  will.  But  here  a  distinction  is  to  be  made 
between  a  term  in  gross,  as  it  is  called,  subsisting  antecedently  to  the 
limitation  of  it  in  question,  as  this  case  was,  and  one  created  de  novo, 
r  ^  J . .  n  For  if  a  tenant  in  fee  devises  to  J.  S.  and  the  heirs  mate 
l*  -I  of  his  *body  for  five  hundred  years,  though  this  term  also, 

so  created  de  novo,  will  go  to  the  personal  representative,  and  not  to 
the  heirs  of  the  body  of  X  S.,  yet  if  he  die  without  issue  male,  Ixird 
Coke  seems  to  have  held,  that  the  term  would  cease  for  the  beneikof 
ihe  testator's  heir  a4  law.(z)  If,  however,  it  appears  to  be  the  inten* 
tion  of  him,  who  oreated  the  term,  to  sever  it  absolutely  from  the 
inheritance,  such  intention  nujst  prevail.(cr) 

It  is  the  established  principle,  that  the  limitation  over  of  a  term, 
after  a  general  failure  of  issue,  is  void  as  being  too  remote.(ft)  How« 
ever,  the  court  of  chancery  has,  in  many  cases  of  executory  devises^ 
of  terms,  after  a  dying  without  issue,  studiously  caught  at  any  cir* 
cumstance  that  indicted  the  testator's  intention  to  confine  the  geneN 
ality  of  the  expression  to  a  dying  without  issue  liviiig  at  some  person's 
decease,  and  therelQr  to  effectuate  the  devise.(c)  This  eminentlf 
appears  in  the  following  example,  which  I  shall  recite  at  lar^  A 
ternoor  devised  to  his  son  Henry  for  life  and  no  longer,  and  alter  his 
decease  to  such  of  the  issue  of  the  said  Henry  as  Henry  by  his  wtN 
should  appoint,  and  in  case  Henry  should  die  without  issue,  then  the 
testator  devised  the  term  to  his  brother  Albinus.  Henry  died  withoal 
issue  living  at  bis  death :  whereujpon  the  question  was,  whether  the 
term  should  go  to  the  executors  of  the  testator,  or  to  the  executors  of 
Henry,  or  to  Albinus.  The  lord  chancellor  observed,  that  theexpres* 
•ton  of  dying  without  issue  has  two  senses :  first,  a  vulgar  sense,  and 
that  is,  dying  without  leaving  issue  at  the  person's  decease ;  seGondiyt 
r  •145  1  ^  '^S^'  sense,  and  that  *is,  whenever  there  is  a  failure  of 
I-  J  issue.    If  this  will  be  taken  in  a  vulgar  sense,  tiiat  is,  if 

Henry  dies  without  leaving  issue  at  the  time  of  his  death,  then  the 
devise  over  to  Albinus  is  good  ;  which  seemed  to  be  the  meaning  of 

(x)  O&tcbmty  ▼.  Nlcbolls,  Fhich,  R.  1)6.  ]  P.  W.  6,  n.  Hyde  ▼.  P«rtatt,  1  P.  W.  U 
Beaaclerk  v.  Dormor,  3  Atlc.  313,  and  Uie  other  cases  cited,  Feunie  Rx.  Dei.  ch.  I.  i  iv* 

(y)  Lcventhorpe  ▼.  Ashbie,  1  Roll.  At>.  61 1,  pL  1.    Fesrnc,  Ex.  De?.  460, 461. 

{x)  Lovie*8  case,  10  (>>.  87  a. ;  but  »ee  hur^ia  v.  Burgiff,  i  Mod.  1 15.  Howard  v.  Kor^ 
folk,  2  Swan.  457.  3  Ch.  C^  30.  Hayter  v.  Rod,  1  P.  W.  360.  SUmley  v.  Leigh,  3  P.  W. 
689.    Gilb-Us.  133.    Fearnp,  Ex.cfa.  Ill.aii.  pp.460.  463. 

(a)  Hayter  ▼.  Rod.  I  P.  W.  376.  Willoughby  v.  WiUoughby,  1  T.  R.  770.  At  to  the 
Attendancy  of  terms,  notwithstanding  an  express  declamtioa  to  the  conirary.  Best  v.  Stara* 
ford,  Pr.  Ch.  352.  3  Vern.  530.  Sc«)tt  ▼.  Fenhoullet,  1  Bro.  C.  C.  69.  Sog.  V,  4t  P.  *43. 
1  Sand.  Us.  331, 3d  ed.    Cbpel  ▼.  Girdler,  9  Ves.  511 ,  513. 

(6)  Hayter  v.  Rod,  1  P.  W.  366.  Saltern  v.  Saltern,  3  Atk.  376.  Beauderk  v.  Dorioar, 
2Alk314.    Fcarne,  492.  533.    Lincoln  t.  Newcastle,  13  Ves.  318. 

ie)  Fearne,  Ex.  Dev.  ch.  HI.  a.  ix.  p.  471. 
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the  tMtator.  For  it  most  be  intended  sueh  ksue  as  Henry  should,  or- 
at  least  might  appoint  the  term  to;  which  must  be  intended  issue 
then  tiviog :  and  this  construction  shall  be  the  more  favoured,  in  regard 
it  8uppt»rts  tlie  will,  whereas  the  other  destroys  it.  Therefore,  he 
held,  that  the  devise  over  to  Albinus  was  good.(tf) 

In  another  point  of  view,  the  cases  seem,  at  first  sight,  to  have 
gone  a  great  lei^th  in  favour  of  these  executory  bequests  of  personai 
property.  For  there  are  authorities  to  prove,  that  a  devise  over  of 
persoaal  property,  after  a  prior  executory  devise  thereof  in  tail,  is 
good,  provided  the  person  to  take  by  virtue  of  such  prior  devise  never 
comes  in  esse.(e)  But  this  is  analogous  lo  the  doctrine  before  laid 
down  conceroing  estates  of  inheritance  ;{f)  and  in  effect  it  does  not 
restrain  the  power  of  alienation  longer  than  if  the  prior  executory 
devise  only  was  allowed.  Because,  if  no  person  oome  in  esse  to  take 
by  virtue  of  that  devise,  (wbtch  must  b^  decided  within  the  period- 
prescribed  by  law,)  the  devise  over  has  its  operation.  On  the  other 
kaadt  if  the  person  lo  whom  an  estate  tail  is  limited  in  a  term  for 
years,  or  other  personal  property,  once  come  in  esse,  the  whole  inter* 
est  immediately  vests  in  him,  there  is  an  end  of  all  *the  r  ^.  .^  •. 
ulterior  devises,  and  if  he  die  the  next  day,  his  absolute  ^  J< 

right  is  transferred  to  his  personal  representauv&(^)  Thus,  if  a  term 
be  limited  to  A.  for  life,  remainder  to  his  firsi  aod  other  sons  in  tail, 
remainder  to  B»  fur  life,  remainder  to  bis  first  and  other  sons  in  tail, 
at  soon  as  B.  has  a  son  born,  the  absolute  right  vests  in  such  son,  and* 
there  is  an  end  of  all  ulterior  remainders ;  but  his  right  is  liable  to  be 
devested  by  the  contingency  of  A«'s  ha  vine:  a  son,  whose  claim  standi 
prior  to  those  of  &  himself,  as  well  as  of  his  sons.(A) 

The  same  analogy  is  maintained  between  real  and  personal  estates, 
in  regard  to  the  possible  suspension  of  the  power  of  alienation  for  the 
^pace  of  twenty  one  years  after  the  birth  of  an  unborn  son :{()  and 
there  is  no  difference  whether  the  limitation  of  a  term  of  years  is  by 
will  or  a  deed  oC  trusti(  j) 

1  have  before  repeatedly  intimated,  that  the  limitation  of  a  personal 
estate  u>  any  one  in  tail  vests  the  whole  in  him.    Thus,  where  a  tes* 


{ij  target  v.  Gaiint,  1  P.  W.  432.  JO  Mod.  402  ;  and  in  Keily  ▼.  Fowler,  WUm.  393; 
6  Bro.  P.  C.  309.  3  Tonol.  P.  C.  *2»9.  Feame,  482,  Uie  oircomtUnccs  to  restrain  the  gen. 
entity  or  Itie  exprei^ion,  **  dyiirg  without  mue,**  are  still  more  slender.  In  Doe  d.  Lyde 
«.  L^de,  1  T.  R.  5!J^,  the  only  reusoit  ler  aappotiog  thet  the  testator  looked  to  a  dying  with, 
out  iss«ie,  living  at  the  decease  of  the  first  tenant  for  life,  seems  to  be  the  devise  over  fir 
life  to  a  brother  of  the  fimt  tenant  for  life.  But  without  the  aid  of  such  circumstances  m 
m^fiiiestly  rndicate  a  contrary  intention,  **  dying  without  issue**  denotes  an  indefinite  fiulore 
of  issue.  Barlow  v.  Salter,  17  Yes.  4t>l,  482.  Crowder  v.  Stone,  3  Ross.  222.  And 
though  the  contingencies  in  the  principal  caso,  as  well  as  in  many  other  cases,  have  in 
itet  happened  within  the  time  limited,  *  deeds  and  wilti  motft  depend  on  their  validity  at  the 
time  of  making  them,  and  ore  not  to  be  made  good  by  aobsequent  events.**  Clare  v.  Clare, 
Cas.  temp.  Tatb.  26.    Gilb.Us.2a3.    Su^d.  n. 

{e)  Petham  v.  Gregory,  8  Towii.  P.  C.  204. 

(/)  Sop.  p.  138.    Mttssenburgh  v.  Ash,  1  Vem.  304. 

(g)  Beaulien  v.  Cardigan,  Amb.533.  3  Toml.  P.  C.  277.  Foley  v.  Bornell,  1  Bro.  C.  C. 
974.  4  Toml.  P.  C.  319 ;  and  see  Vaoghan  v.  Buralem,  3  Bro.  C.  C.  101.  Lincohi  v.  New- 
otstle,  12  Ves.  218.    Deerhorst  v.  St.  Albans,  5  Mad.  232. 

(k)  PeHmm  v.  Gregory,  3  Toml.  P.  C.  204.    5  Bro.  P.  C.  445. 

(i)  Massenborgh  v.  Ash,  I  Vem.  304.  Stanley  v.  Leigh,  2  P.  W.  688.  Sabbarton  t. 
Sabbarton,  Cas.  temp.  Talb.  250. 

U)  Fearne,  eh.  IIL  s.  vU.  p.  470. 
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tator,  after  directing  money  to  be  laid  out  in  the  purchase  of  lands  to 
be  settled,  bequeathed  the  rest  of  his  personal  estate  to  A.,  and  the 
heirs  male  of  his  body,  the  lord  chancellor  declared  the  personal 
estate  could  not  be  entailed,  but  the  whole  and  ultimate  properly 
thereof  vested  in  A.{k)  But  a  devise  to  A.  for  life,  and  aflerwardg 
to  his  issue,  does  not  enlarge  the  estate  to  A. :  but  aAer  his  death  the 
whole  vests  in  the  issue,  and  a  remainder  over  is  vo]d.(/)  In  a  case 
of  this  kind,  where  the  devisee  for  life  of  a  term  was  likewise  residu- 
ary legatee,  and  never  had  any  issue,  the  lord  chancellor  held,  the 

r  *147  T  '®"™^'o^®'*"™*'^  '^^^^  ^^^  ^J^'®>  ^^^  ^^^^  ^^^  interest  claimed 
*-  J  by  him  vested  in  the  first  devisee  (in  addition  to  his  inter- 

est for  life)  by  virtue  of  the  residuary  clause,  and  from  him  passed  to 
his  executor.(m)  Here  the  claim  of  the  remainderman,  after  an 
indefinite  extinction  of  issue  male,  was  too  remote,  as  tending  to  a 
perpetuity.  But  it  seems  the  immediate  issue  male  (had  there  been 
any)  of  the  first  taker,  would  have  been  entitled  to  the  whole,  in  pref- 
erence to  his  claim  under  the  residuary  clause.  For  the  term  **  ismxT 
seems  properly  a  word  of  purchase,(n)  as  opposed  to  words  of  limit- 
ation, which  describe  and  enlarge  the  interest  of  the  first  taker,  and 
operates,  as  such,  in  this  kind  of  executory  devise.  Indeed,  it  has 
been  determined,  that  even  the  words  "  heirs  of  the  body,**  applied  to 
a  term  of  years  in  a  marriage  settlement,  might  be  words  of  pur- 
chase ;(o)  and,  when  they  are  so  constnied,  and  as  equivalent  to 
'*  issue,"  there  is  no  n^essity  that  the  issue  should  survive  the  first 
taker  or  ancestor,  so  as  to  be  strictly  and  properly  his  heir.(p)  In 
the  following  case  also,  the  term  **  issue'*  was  considered  as  descrip- 
tive of  the  person  to  take  by  purchase,  where  the  parent  died  in  the 
lifetime  of  the  testatrix ;  and  in  whom,  therefore,  nothing  could  attach 
by  the  will.  The  testatrix  devised  to  each  of  her  two  nteces,  naming 
them,  one-half  of  the  produce  of  bank  stock,  and  to  their  issue ;  and 
if  either  of  them  should  happen  to  die  before  the  legacy  became  due 
to  her,  and  should  leave  no  issue,  the  share  of  her  so  dyin^  should  go 
to  the  survivor :  the  lord  chancellor  decreed  a  moiety  of  tne  produce 
r  ^.  .g  n  of  the  bank  stock  to  the  son  of  one  of  *the  nieces,  though 
^  -I  such  niece  died  in  the  lifetime  of  the  testatrix.(9) 

I  shall  now  briefly  mention  the  qualities  incident  to  this  third  sort 
of  executory  devise. 

1.  Executory  bequests  of  personal  estate,  while  contingent,  are 
clearly  transmissible  to  the  representative  of  that  person  who  is  the 

(k)  Seale  ▼.  Seate,  1  P.  W.  290.  TbeebridM  ▼.  Kilbarne,  3  Vet.  333.  ToUiill  ?.  PiU,  1 
Madd.488.    7  Tocnl.  P.  C.  453.    Strattoo  v.  Payne,  3  Toml.  P.  C.  60. 

(Z)  Warman  v.  Seaman,  3  Ch.  C.  209.  Finch,  379.  £lliot  ?.  Jekyll,  3  Vea.  684.  8m 
Bronncker  v.  Bagot,  1  Mer.  271.  Britton  v.  Twining,  3  Mer.  176.  Kinch  v.  Ward,  3  Sim. 
&  St.  409.  (m)  Clare  ?.  Clare,  Caa.  temp.  Talb.  31. 

(fi)  Feame,  106. 153. 161.  See  Roe  d.  Oodson  ▼.  Grew,  3  Wila.  334.  Doe  d.  Brown  r. 
Lonfpnire,  3  Wila.  345.  Wannan  ?.  Seaman,  Finch,  363.  Doe  d.  Cooper  t.  CoUia,  4  T. 
R.394. 

(o)  Peaoock  ▼.  Spooner,  2  Vera.  195.  3  Freem.  1 14.  Bofforne  v.  Goodman,  3  Veni.  363. 
3  Freem.  228.  But  these  caaea,  tboogh  not  openly  overruled,  are  onlj  aUeoded  lo  where- 
the  circumstances  ai^  precisely  similar.  Thcebridge  v.  Kilbume,  3  Yes.  237,  Garth  f. 
Baldwin,  2  Ves.  ti60.    Lyon  v.  Mitchell,  1  Mad.  4d4,  465.  Fcarne,  ch.  lY.  a.  l  p.  493. 

(p)  Thcebridge  v.  Kilburne,  2  Yoa.  238.    Fearne,  495. 

{q)  Lampky  v.  Blower,  3  Atk.  396.  Fearne,  473.  495. 
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ftnt  or  immediate  object  of  the  tetftator*8  bounty ^r)  .Tbat»  ia  a  lead- 
ing case,  proper  therefore  to  be  recited,  the  testator  directed,  that  if 
his  son  Charles  should  die  without  issue  male  of  his  body  then  living, 
or  which  might  afterwards  be  born,  the  testator's  daughter  should 
receive,  at  her  age  of  twenty-one,  or  day  of  marriage,  which  should 
first  happen,  the  farther  sum  of  3500/.,  in  addition  to  the  sum  of 
35002.,  before  bequeathed ;  but  in  case  the  contingency  of  his  said 
son's  dying  misht  not  happen  before  his  daughter's  said  age  or  mar- 
riage, she  should  be  paid  the  3500/.,  whenever  it  micht  happen*  Then, 
the  testator  devised  his  real  estate  to  his  son  in  tail,  charged  with  the 
payment  of  the  said  3500/«,  whenever  it  should  become  due  and  pay- 
able. The  daughter  married,  having  attained  her  age  of  twenty-one, 
and  died  in  her  brother's  lifetime,  leaving  her  husband  surviving  her, 
who  took  out  administration,  and  then  h^r  brother  died  without  issue 
male.  The  lord  chancellor  held,  that  although  the  leffacy  did  not 
absolutely  vest,  because  the  contingency  might  never  nave  arisen, 
yet  It  was  carrying  it  too  far  to  say,  that  it  did  not  vest  at  all,  or  not. 
so  as  to  be  transmissible ;  and  that  a  contingent  interest  might,  as 
well  as  a  certainty,  be  transmissible  to  the  representative :  and  he 
decreed  the  legacy  should  be  raised  for  the  benefit  of  the  administra- 
tor :  which  decree  was  affirnned  in  the  house  of  lords.(«)  In  a  recent 
case,  a  testator  devised  the  residoum  of  his  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  their  children ;  and,  if  she  should 
die  childless,  to  his  two  brothers,  *and,  if  either  of  them  ^  ^.  .g  -. 
should  die  without  issue,  to  the  survivor.    They  both  died  »•  J  • 

in  the  lifetime  of  the  widow,  and  their  interest  was  held  transmissible 
to  the  representative  of  the  survivor.(/) 

2.  It  seems  very  clear,  that  these  executory  and  contingent  inter- 
ests in  personal  estate  may  be  assigned,  released,  and  transferred 
while  they  remain  mere  possibilities.(u)  The  qualities  of  being  trans- 
missible and  transferable  seem  to  have  always  been  considered  as 
common  to  executory  devises  of  every  class. 

3.  But  in  a  third  quality,  that  of  being  devisable,  executory  devises 
of  personal  estate  were  understood  to  differ  from  those  of  freehold. 
Thus,  where  a  testator  devised  a  term  after  his  wife's  death  to  his 
sen,  and  made  his  wife  executrix,  who  proved  the  will,  and  consented 
to  the  legacy,  and  the  son  bequeathed  his  interest,  and  died  in  his 
mother's  lifetime,  ^and  she  afterwards,  by  her  will,  disposed  of  the 
residue  of  this  term  in  a  different  manner,  the  lord  keeper  decreed  the 
lands  lo  be  enjoyed  according  to  the  will  of  the  son,  and  not  accord* 
ing  to  that  of  his  mother.(v)  This  case,  I  believe,  was  the  first  of 
the  kind,  to  which  subsequent  adjudications  have  conformed.(?£?) 
Even  this  supposed  distinction,  however,  is  now  done  away,  and 

(r)  Fearne,  Ex,  Der.  ch.  IV.  s.  zz.  pp.  553,  554. 

(«)  Kmg  ▼.  Withers,  Cas.  temp.  Talb.  1 17. 123.    3  P.  W.  413. 

(JL)  Barnei  ▼.  Allen,  1  Bro.  C.  C.  181.    3  Ves.  208,  note. 

(u)  Kimpland  ▼.  Coartney,  2  Freem.  250.    Theobald  ▼.  Dufiby,  9  Mod.  101.    3P.  W 
608,  oit    Uigdoo  V.  WilHamson,  3  P.  W.  131.    Fearne,  548. 

(«)  Vewy  ▼.  Pin  well,  Pollcx.  44.    Fearne,  548. 

(w)  Wind  ▼.  Jckyl,  1  P.  W.  572.    Moor  ?.  Hawkini,  2  Eden,  349.    Scaweo  ▼.  Blunt,  7  ' 
Vefc  300,    Ferry  v.  Phelips.  17  Ve»,  182. 
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executory  interests  of  real  aft  well  as  peraooal  estate  are  hoUea  to  be 

devisable.(x) 

Or)  JoDM  T.  Roe,  3  T.  R.  88.  Sop.  113. 


[    ♦IW    ]  •LECTURE  XXVIIL 

or  THB  TITLB  TO  S8TATB8,  BT  DBSCBlfT,  AND  »Y  PUROHASB,  WITBQVT 
DBBO  0&  WRlTUIti. 

Haviro  endeavoured,  in  the  three  last  lectures*  to  arrange  tfae 
abstruse  doctrine  of  estates  in  expectancy  in  a  method  as  intelligiblOf 
and  to  convey  as  much  useful  linowledge  on  that  subject,  as  1  was 
able,  the  next  and  last  view  in  which  estates  may  be  considered,  is 
the  title  by  which  they  may  be  acquired.  This  will  be  treated  of  at 
larffo  in  the  present  and  three  following  lectures. 

it  has  already  been  observed,  that  estates  can  accrue  only  by  two* 
means,  descentand  purchase;  which  latter  word,  in  legal  signifiea'^ 
tion,  includes  every  kind  of  title  thereto,  except  only  hereditary  trans- 
mission :(a)  it  amounts,  therefore,  to  no  more  than  saying,  that  a  man 
is  either  by  deed,  devise,  escheat,  or  other  legal  title,  the  first  acquirer 
in  hif  family  of  the  estate  in  question,  or  else  derives  it  from  bis 
ancestors.  (6) 

I.  The  rules  and  canons,  which  direct  and  govern  the  descendible 
quality  of  estates  from  the  ancestor  to  the  heir,  are,  in  common  under* 
standing,  and  unless  where  the  contrary  is  expressed,  referred  and 
r  *151  1  ^^^^"^^  ^^  estates  in  fee  simple.  I  proceed,  therefore, 
L  J  to  ^consider  in  what  course  hereditary  succession  to 

landed  estates  is  regulated  by  the  laws  of  England.  But  I  shall  not 
pretend  or  attempt  to  convey  all  the  useful  doctrine  on  this  subject, 
oecause  it  has  already  been  so  well  digested  ;  remembering  also  that 
Sir  William  Blackstone,  long  before  the  publication  of  his  Gommenta-> 
ries,  committed  to  the  press  his  Law  of  Descents,  to  which  be  pre* 
fixed  his  opinion,  how  difficult  it  was  to  discuss  these  points  in  an 
adequate  manner  by  any  oral  instruction.(c)  There  is  another  obser* 
vatioo  of  that  great  author,  proper  to  be  t>orne  in  mind,  that  the  rules 
relating  to  purchases,  whereby  the  legal  course  of  descents  is  broken 
and  altered,  perpetually  refer  to  the  settled  law  of  inheritance*  as  a 

(a)  In  its  most  oomprohentive  si^nificatioa,  the  word  purohtue  includes  every  other  mods 
of  coming  to  an  estate  but  by  inheritance  ;  viz.  I .  escheat ;  2.  occupancy  ;  3.  pretcripUoo ; 
4.  fi>rfl'iture ;  5.  alienation.  Per  Ld.  Liffbrd,  Ayroer  v.  Bellew,  Vern.  &.  Scriv.  23.  Fitx- 
gerald  v.  Fauconberr,  Fitzg.  21*2.    See  VVatk.  Desc.  ch.  i.  s.  i. 

ijb)  The  sketch  of  the  law  of  descents  which -ibUows  is  a  very  slight  one:  the  author  pro* 
bably  finding  that  he  could  not  improve  on  Sir  W.  Blackstonc*s  essay  on  the  subject,  and 
referring  to  it  throughout,  as  already  impressed  on  the  student's  memory.  The  prtncipsl 
alterations  which  have  been  made  in  the  course  of  descents  by  the  late  statute  3  &  4  Will 
1  V.c.  106«  are,  I.  The  admission  of  ancestors  in  the  right  line  of  ascent ;  2.  the  abolition  of 
the  excluiion  of  the  half-bloud ;  3.  the  abolition  of  tlie  rule,  that  the  heir  to  whom  land  if 
devised  it  in  b^  descent 

(e)  Black.  Law  of  Descents,  advertisement  This  tract  was  afterwards  incorporated  in 
the  80th  chapter  of  tlie  2d  book  of  ilic  Commentaries,  and  never  repablisfaad  in  a  separate 
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imtam  or  first  priocipie  uDifersally  known,  and  opon.  which  their  sub* 
seauent  limitations  are  to  work.((2) 

I  shall  first  premise  (wishing  not  to  tread  the  same  ground  in  the 
same  track,  with  those  who  have  written  before  me,)  that  he,  who 
claims  by  descent  in  fee  simple,  must  be  heir  to  the  person  last  actually 
seised  of  the  estate,  and  must  also  be  of' the  blood  of  the  first  purchaser 
or  acquirer.(e) 

Acquisition  by  descent  is  not  natural,  but  merely  positive,  and 
founded  on  the  policy  of  municipal  laws,  as  is  well  maintained  in  an 
elegant  little  treatise,  entitled  *•  Considerations  on  the  Law  of  Forfeit 
tore."(/)  Therefore,  the  numerous  and  arbitrary  rules,  by  which 
its  course  is  either  directed  or  intercepted,  can  never  properly  be 
esteemed  or  objected  to  as  violations  of  natural  justice. 

The  feudal  constitutions  (which  are  the  principal  foundation  of  our 
laws  respecting  landed  property)  ^required,  that  he,  who  r  ^. -o  -i 
claimed  by  descent,  should  strictly  deduce  his  pedigree  as  I-  J 

beir  from  the  first  purchaser.(  g)  But  obr  law  has  mitigated  the  rigor 
of  the  rule,  from  the  difficulty  of  complying  with  it ;  and  with  us  it  is 
sufficient,  that  the  claimant  prove  himself  heir  to  the  person  last 
actually  seised,  though  it  is  still  necessary,  where  the  first  purcbaBer 
is  known,  and  where,  consequently,  bucI;i  difficulty  of  genealogical 
evidence  does  not  occur,  to  show  that  he  is  of  the  blood  of  such  first 
piirchaser.(A) 

As  to  the  person  last  seised,  he  ought  regularly  to  have  been  octually 
seised  of  the  estate  in  question,  not  entitl^  to  enter  upon  it  merely,  in 
order  to  be  such  an  ancestor,  from  whom  it  may  be  transmitted.  The 
ilhjstration  of  the  rule  is  commonly  made  in  the  following  manner. 
If  a  father,  having  a  son  and  a  daughter  by  his  first  wife,  and  a  son 
by  his  second,  die  seised  in  fee  simple,  and  the  eldest  son  enter  and  die 
seised,  his  sister  shall  inherit  to  her  deceased  brother  of  the  whole 
blood,  in  exclusion  of  the  brother  of  the  half  blood.(f)  This  is  referred 
to  two  legal  apophthegms,  non  jus,  sed  seisina,  facit  stipitem,(  j)  and 
possessio  fratris  facit  sororem  esse  hseredem.(A)  But  if  the  elder 
brother  had  never  actually  entered,  the  younger  brother  would  have 
excluded  his  sister,  because  he  is  heir  to  his  father,  who,  in  such  case, 
would  have  been  the  person  last  actually  seised.(/)  In  regard  to  incor- 
poreal hereditaments,  as  rents  and  advowsons,  it  is  necessary  that 
there  should  be  receipt  of  the  rent,  or  presentation  to  the  advowson, 
iQ  order  to  form  an  ancestor  so  seised  as  to  transmit  these  heredita- 
ments to  his  heir.(m)    But  as  to  lands,  if  there  be  a  lessee  for  years, 

{i)  3  BI.  Comm.  201. 

(e)  See  Hale,  Hist  C.  L.  367,368,  6th  rale.  Walk.  Desc.  136. 3d  ed.  In  descents  afler 
the  commencement  of  the  jtT  1834,  the  last  owner  is  to  be  presumed  the  purchaser,  uoleM 
the  contrary  u  proved.    Sut.  3  &  4  Will.  IV.  c  106,s.'2. 

(/)  A  work  originally  published  anonvmouslv,  but  now  known  as  the  production  of  an 
tecomprished  lawyer,  C.  Yorke,  the  son  of  Lord  flard wicke.    See  also  3  BI.  Comm.  31 1. 

ig)  Wright,  Ten.  183,  183.    See  Gilb.  Ten.  1 1.    Hale  Hist  C.  L.  383.    Runn.  n. 

(1)  Hale,  Hist  C.  L.  368, 269.    Sap.  151,  note  e.  (i)  Litt  a.  8. 

(1)  Hale,  HUt  C.  L.  361. 367. 

(ik)  Litt  s.  8.  Co.  Ln.  15  b.  As  it  is  declared,  that  for  the  future  no  land  shall  descend 
from  brother  to  sister,  but  the  descent  shall  be  traced  through  the  parent,  this  rule  will 
oease.    Stat  3  &  i  Will.  IV.  c.  106,  i.  5.  (/)  Co.  Ln.  14  b.  15  a. 

(m)  Co.  Ln.  15  b.  Fitz.  N.  B.  [36.]  E.  if  an  advowson  in  gross,  but  seisin  of  a  manor  it 
ffood  seisin  of  advowson,  common,  &c  appendant  or  appurteuant    Ca  Ln.  15  b.  n.  X.  HaL 
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r    *^15S    1  ^^  person  entitled  *to  the  inheritance  may,  without  actual 
^  -I  receipt  of  rent,  transmit  the  estate  as  an  ancestor  last 

actually  seised,  because  the  vicarious  possession  of  the  lessee  for 
years  is  his  possession.(n)  This  doctrine  seems  analogous  to  the 
ancient  laws  of  Rome :  '*  Cesenniam  possedisse  propter  usum  fnic- 
turn  non  negus :  qui  colonus  habuit  conductum  de  Cesennii  fuoduniy 
cum  idem  ex  e4dem  conductione  fucrit  in  fundo,  dubium  est,  quin,  si 
Cesennia  turn  possidebat,  cum  erat  colonus  in  fundo,  post  ejus  mortem 
hssres  (who,  in  tliis  case,  was  a  hasres  fuctus  or  devisee)  eodem  jure 
pofsederitt  deinde  ipse  Csesina,  cum  circuiret  prsedia,  venit  io  istum 
fundum,  rationes  accepit  a  colono:  sunt  in  earn  rem  testimonia/'(«) 
Farther,  the  necessity  of  an  actual  seisin  seems  confined  to  caaes, 
where  the  fee  simple  remains  entire.  For  bow  can  there  be  anything 
correspondent  to  actual  seisin  in  remainders,  and  such  reversions*  to 
which  no  rent  Ls  incident?(p)  In  these  instances,  therefore,  the 
claimant  must  still  (according  to  the  ancient  strictness,  in  all  caaea^  be 
heir  of  the  first  purchaser.  As,  if  an  estate  be  limited  to  A.  for  ufe» 
remainder  to  B.  in  tail,  remainder  to  (X  in  fee,  after  the  estate  tail  is 
spent,  the  heir  of  C.  will  be  entitled,  though  C.  the  first  purchaser  or 
acquirer,  and  to  whom,  as  ancestor,  such  person  claims  to  be  heir, 
died  during  the  continuance  of  the  estate  tail,  and  without>cmy  actual 
possession  and  enjoyment  of  the  lands.  For  w^  have  before  seen,  that 
not  only  vested  remainders,  as  the  above  case,  but  contiogoint  and 
executory  interests  also,  are,  before  the  contingency  happens,  trans- 
missible to  heirs.  In  regard  to  which  the  rule  is,  that  a  person,  who 
claims  a  fee  simple  by  descent  from  one  who  was  first  purchaser  of 
the  reversion  or  remainder,  expectant  on  a  freehold  estate,  must  make 
himself  heir  to  such  purchaser,  at  the  time  when  that  reversion  oc 
remainder  Calls  into  po8session.(9) 

r  ^1S4  1  *The  great  principle  is,  that  all  inheritances  are  to  de» 
I*  ^^^  J  gcend^  lineally  or  collaterally,  and  shall  never  lineally 
ascend.(r)  A  lineal  progenitor  can  never  be  immediately  heir  to  any 
of  his  posterity,  dying  in  his  lifetime.  However,  in  correspondeiioe 
with  the  doctrine  that  makes  a  sister  of  the  whole  blood  heir  to  her 
brother,  being  last  actually  seised,  in  exclusion  of  their  half  brother, 
a  father  haa  a  chance  of  inheriting,  indirectly,  an  estate  in  fee  8iaiple» 
originally  acquired  by  the  son;  viz.  where  it  devolves  to  an  uncle, 
who  enters  and  dies  seised,  the  father  may  then  succeed,  if  heirt(f) 
It  may  also  be  remarked,  that  though  a  father  or  mother  cannot,  as 

(II)  Co.  Ln.  15  0. 243  a.  Batmore  t.  Oraves,  1  Veot  361 .  DeOrey  ▼.  Ricfaartem  3  Atk. 
469.    Newman  t.  Mewman,  S  Wils.  596.  (•)  Cic  Orat  pro.  A.  Cscina,  o.  33. 

(p)  Expectant  on  an  estate  offreehold.    Gilb.  Ten.  15. 

(9)  Fearne,  561.  KeHow  v.  Rowden,  3  Mod.  253.  Garth.  126.  Canningharo  ▼.  Mood/, 
1  Vea.  174. 176.  The  caae  of  Jenkins  v.  Pritchard,  2  Wils.  45,  which  seems  eontradieUiry 
to  these  aathoritics,  and  also  to  that  of  Gixtdright  ▼.  Searle,  2  Wik.  29,  is  evidentJ?  niisre- 
ported.  See  a  note  of  the  same  case  by  Serjeant  Hewitt,  afterwards  Lord  Lifibrd,  Walk. 
Desc.  143;  and  see  2  San.  8.  C  n.  Doe  v.  Button,  3  Boa.  &  P.  658,  ace  As  to  the  other 
point  decided  in  that  case,  that  actual  entry  is  not  necessary  to  avoid  a  fine  at  common  law, 
without  proclamations,  see  Tapner  v.  Merlott,  WiUes,  177.  Roe  d.  Ducket  t.  Watts,  9 
East,  17. 

(r)  Litt  a.  3.  CkK  Ln.  11  a.  Hale,  Hist  C.  L.  265.  Collingwood  v.  Pace,  1  Vent  415. 
This  canon  of  descent  is  also  for  the  future  abolished,  and  the  asoendin?  line  inherits  afUr 
the  descendants,  in  preCbrence  to  collatersls.    Stat  3  &  4  Will  IV.  c.  106,  a.  6. 

(f)  Hale,  Hist  C.  L.  ch.  XL  rule  ? .  p.  267. 
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foch,  inherit  immediately  aAer  the  son,  bnt  by  cireoity»  in  the  manner 
I  have  mentioned,  yet,  if  either  of  them  happen  to  be  also  cousin  to 
the  aon,  and,  as  such  his  heir,  the  parent  may  immediately  inherit  itf 
that  remoter  capac?ty.(<) 

If  it  be  known,  who  was  the  first  purchaser  of  an  estate  in  fee  sim^ 
pie,  and  the  claimant,  although  not  heir  to  him,  be  of  his  blood,  that  is 
sofficient,  provided  such  claimant  be  heir  to  the  person  last  seised. 
As,  if  the  father  purchase  lands,  which  descend  to  the  son,  who  dies 
without  issue,  these  may  be  inherited,  through  defect  of  a  nearer  heir, 
by  the  son's  paternal  grandmother's  brother,  who  is  one  of  the  sotfs 
great  uncles,  notwithstanding  such  kinsman  could  never  have  soe^ 
oeeded  to  the  father,  the  first  purchaser,  though  of  his  blood,  while 
any  of  the  father's  paternal  line  subsisted .(tt) 

^Having  touched  upon,  and,  in  some  measure,  I  hope,  r  ^. ..  •« 
elucidated,  these  funaamental  maxims,  I  proceed  to  ob^  ■-  -■ 

serve,  that  as  to  hereditary  succession  in  lineal  descent  merely,  the 
raies,  in  general,  are  extremely  clear  from  doubt  and  obscurity.  The 
eldest  son  exclusively  succeeds,  but  the  daughters,  where  there  is  no 
son,  inherit  jointly  in  coparcenary,  and  that  whether  they  are  by  the 
aanoe  or  diflferent  mo(hers,(r)  though  between  collaterals  one  of  the 
half  blood  can  never  be  immediate  heir.  The  original  male  stock 
also  is  constalfitly  preferred  ;  and  the  representative  perpetually  repre* 
aeots  his  inheritable  ancestor.  As,  if  A.  seised  in  fee  simple  hath 
lliree  sons,  R,  C,  and  D.,  and  6.  has  issue  E.,  a  daughter,  and  diea, 
and  then  A.  dies  seized,  £.  shall  inherit  as  heir  to  her  grandfather,  and 
C.  and  D.,  her  uncles,  will  be  entitled  to  nothing  in  tl^  lands.(t^)  But 
here,  though  I  am  treating  in  general  of  descents  in  fee  simple,  I  nrnist 
Dotide  a  wide  difference  tetween  them  and  descents  in  fee  tail.  For, 
if  a  son  be  attainted  of  treason  during  the  Kfe  of  his  father,  donee  in 
tail,  «nd  die,  having  issue,  and  then  the  father  die,  the  estate  shall 
descend  to  the  grandchild,  secundum  formam  doni,  notwithstanding 
the  attainder,  but  it  is  otherwise  in  the  case  of  a  fee  simple.(:i;) 

I  shall  here  also  mention  a  remarkable  case,  relating  t6  customary 
descents,  ailuded  to  for  another  purpose,  as  to  the  argument  of  the 
oottrt,  in  a  former  iecture.(y)  A.  had  issue  three  sous,  B.  C.  and  D. ; 
and  D.  the  youngest,  died.  Tea ving^a  daughter  E. ;  then  A.  purchased 
lands  of  the  nature  of  borough  English,  namely,  descendible  to  the 
youngest  son,  and  died;  it  was  adjudged,  that  these  lands  should 
descend  to  E. ;  and  though  it  was  objected,  that  she  could  not  make 
herself  heir  to  her  grandlather,  the  person  last  seised,  yet  r  ^.  .^  ^ 
it  *was  answered  by  the  court,  that  she  must  make  herself  ^  -I 

heir  to  him  that  was  last  seised,  according  to  the  custom ;  and  if  the 
custom  extend  to  representatives,  then  she  is  heir  to  her  grandfather, 
who  was  last  seised.(z) 

I  have  formerly  mentioned  the  familiar  maxim,  that  a  bastard  can 

(I)  EMtwood  T.  Vinke,  3  P.  W.  61 3.    See  tn  essay  on  this  sabject,  Prest.  Tracts.  78. 

C«)  Hale,  Hist  a  L.  oh.  XL  rule  vi.p.  269. 

(o)  GlaDviUe,  vii.  3.  Bract.  66  b.  Bro.  Ab.  Descent,  pi.  20.  Hale,  Hist.  C.  L.  c.  XI.  mid 
It.  p.  266.  (to)  Hale  Hist  C.  L.  rale  iii.  p.  265.    3  Cm.  Dig.  355,  canon  4. 

{X)  Lumle7*s  case,  3  Ca  10  b.cit  Jenk.  82,  cit  Mantell  v.  Mantell,  Cm.  EL  28.  Yorke, 
Forf.  82, 4th  ed.  At  present,  the  grandchild  would  take  an  estate  in  fee  simple  in  the  same 
manner,  not withstonding  the  attainder.    Slat  3  &  4  Will.  IV.  c.  106,  s.  10.    (y)  Sap.  p.  77. 

(«)  Clements  ▼.  Scadamore,  2  Ld.  Raym.  1027.    1  P.  W.  68. 
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have  no  heirs  except  bis  own  prog6ny.(«i)  But,  if  the  issue  <if  a  bi8« 
lard  purchase  lands  m  fee,  and  die  childless^  akhcHigh  thcise  lands 
cannot  descend  to  any  heir  on  the  part  of  the  illegiuinate  father,  yet 
the  heir  on  the  part  of  the  mother  of  such  first  purchaser  may  soc- 
ceed.(6)  The  same  rule  obtains,  if  the  father  of  the  first  purchaser 
were  attainted.  For  the  maternal  heir  makes  no  conveyanoe  of  her* 
oditary  title  through  such  illegitimate  or  attainted  person*  RcU  where 
tlie  blood  is  so  corrupted  by  auainder  for  treason  or  felony,  do  person 
yxbo  must  make  his  derivation  of  descent  to  or  through  the  party 
attainted,  can  inherit.(c)  Where,  however,  the  attainted  person  tieed 
not  to  be  nr>ei^tioned  in  the  course  of  descent,  as  between  two  soim  af 
an  attainted  father,  nothing  hinders  one  brother  from  inheriting  to  the 
other ;  since,  agreeably  to  the  rule  of  law,  the  desceei  is  Unmediate; 
be  can  make  himself  heir  to  the  persoa  Jaat  seised  without  mention  of 
the  rather.(rf) 

The  case  I  have  last  instanced,  is  a  succession,  not  in  the  desoeckU 
ing«  but^in  the  collateral  line  ;  which  ia  a  subject  involved  in  rather 
more  obscurityt  but  happily  digested  <and  explained  in  Sir  Wiiiiam 
Biackstone's  Law  of  Descents,  to  which  I  have  before  alluded*  I; 
shall  therefore  briefly  observe,  that  in  deCault  of  issue  of  the  persov 
last  dying  seised,  the  inheritance  will  descend  noUateraUy  to  ihe  eldest 
brother  and  his  progeny,  in  default  of  brothers  and  sisters  and  their 
issue,  to  the  eldest  paternal  uncle  and  his  desceodaatSi  and  so  oor 
while  any  are  left  of  the  paternal  line,  first  calling  in  the  genaitia  stock 
f  •157  1  ^  in^^unnt  and  then  the  heirs  on  'we  part  of  the  paler«» 
L  J  nal  grandmother,  the  paternal  great  grandmother^  and  so 

upwards.  When  the  blood  of  the  father  wholly  fails^  then,  and  noft 
before,  the  maternal  stem  is  to  be  received.(e)  But  in  whet  i  bav* 
here  advanced,  I  have  considered  the  son  as  the  first  purchaser^  Pot 
if  the  estate  notoriously  descended  from  the  father  it. should  aeirer 
have  been  inherited  by  the  maternal  line,  but  escheated,  and  soecon«- 
ver8o.(/) 

I  shall  no^  for  the  reasons  above  intimated,  be  prolix  on  this  head 
of  descents,  but  shall  concliide  it  with  taking  notice  of  an  opinion  of 
Sir  William  Blackstone  on  the  subject,  to  which  I  can  by  no  nooses 
accede,  and  which  he  professes  to  be  contrary  to  the  docdrioe  deliversd 
by  Justice  Manwoode,  as  represented  bv  PbwdeB,(^)  and  to  the  senti- 
ments also  of  Lord  Bacon  and  Sir  Matthew  Halej(A)    I  iiope  to 

(a)  Sup.  vol.  I  p.  337. 

(b^  R«z  V.  BorentoD,  Noy,  159.    See  Collingrwood  t.  Pace,  1  Vent  426. 

(0)  Collingwood  v.  Fice,  1  Vent.  425..  Sup.  155,  note  z. 

{d)  Collinswood  t.  Pace,  1  Vent  4S4.  429.  (e)  Stftt  3  &  4  Will.  IV.  c.  106, «.  t 

(/  Hale«C.  L.  o.  XI.  rule  vi.  p.  266.  if  a  1^  Jtnd  equitabieMtalA  dBteesd  m  fee  fim* 
pie  to  the  same  person, — the  legal  interest  from  the  paternal,  and  the  equitable  from  th* 
roateroal  line, — tlie  trust  is  at  an  end ;  the  equitable  estate  merges  in  the  legal,  and  the 
aesoent  falhwn  the  eourse  of  the  legal  estate.  G«iodriftht  r.  Wells,  2  Dong.  771.  777. 
Selby  V.  Aston,  3  Ves.  339  ;  and  see  Laoglejr  v.  Sneyd,  3  Brod.  &  a  243.  1  Sim.  d&  St.45. 
It  has  been  notieed,  Sup.  p.  7,  that  the  paternal  heirs  shall  inherit,  notwithstanding  a  con. 
▼eyance  to  the  heirs  ex  parte  materna;  and  if  a  tenant  in  fee,  by  descent  ex  parte  outerot, 
flofeoff  another,  and  a  reinfeoflfhient  be  made  to  the  use  of  the  niaternal  hoira,  still  the  heirs, 
ex  parte  paterna,  shall  of  necessity  inherit  Doe  d.  Balch  ▼.  Putt,  2  Doug.  773,  ciL  776,  n, 
Selby*s  case,  1  Vea.  J.  459,  cit  Watk.  Desc.  301, 3d  ed. ;  and  see  Roe  d.Crow  ▼.  Baldwtr«, 
^T.R.104.112. 

if)  Clere  ▼.  Brooks,  2  Plowd.  450. 

!  Dl  Comm.  238. 239  ;  and  see  Christian*!  eotJD,  Uk  240. 
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Make  mjrself  inleltigible  on  this  point,  by  referring  to  the  numbers  or 
igores  in  Sir  WiHtam  Bttckstone's  table  of  descents  in  his  second 
folomet  which  the  Mudent  may  consult  at  leisure.  The  elegant  com- 
nentator  on  the  laws  of  England  insists,  that  the  issue  of  the  paternat 
grafidiather's  material  grandfather  (in  his  table  marked  No.  JO.} 
sbotiid  be  preferred  to  the  issue  of  the  paternal  grandmother's  father 
(in  tb0  same  table  marked  No.  11,)  that  is,  the  more  remote  to  the 
more  near,  in  order,  as  he  alleges,  to  preserve  the  entire  and  regular 
fjrmmetry  of  our  legal  course  of  descents,  and  to  avoid  oncertaintv 
and  cootradiotion.(«5  But  this  opinion  would,  by  analogy^  establisn 
H  preference  in  the  kindred  of  Ann  Gfodfrev  to  either  of  r  ^, -^  -. 
the  stocks  before  mentioned,  and  m  the  kincfred  of  Rich-  •-  * 

ard  3iile»*8  mother  before  those  of  Ann  Godfrey,  and  so  upwards, 
while,  ultimately  the  person,  received  as  heir,  mast  be  confessed  not 
to  bo  cerlably  the  true  heir,  but  only  received  because  one  more 
remcite  couM  not  be  found,  namely  the  heir  of  that  family  into  which 
the  genoine  paternal  line  first  married,  and  had  issue,  which  issue: 
was  a  lineal  ancestor  to  the  person  dying  seised.  This  reasoning,  f 
trust,  witi  be  very  perspicoous,  on  comparing  it  with  the  genealogical 
taMe  though  otherwise  obscure.  Then  as  to  the  contradiction,(^')  tbe 
pwference  of  No.  1 1,  to  No.  M,  by  no  means  induces  the  preference 
of'No.  M,  to  No.  II,  because  No.  14,  is  not  of  the  paternal  line  at  all, 
which  w  acknowledged  to  t>e  requisite,  and  which  gives  an  undisputed 
tthtm  to  entitle  that  Jine,  before  any  of  the  maternal  blood  can' 
suoeeed*  Thus  Sir  Matthew  Hale  insists,  that  where  the  son  ir 
ance  aeieed,  his  grandmother's  brother  shall  succeed  before  his* 
great  grandmother's  brother  (which  is  the  precise  question  before 
mfii  TOcauoe  his  grandmother's   brother  is  to  him    heir   on   the 

Cof  his  frtther,  and,  being  nearer  than  bis  greal-grandmother'si' 
her  is  preferred  in  the  descent.(A)  Another  argument  of  Sir  Wil- 
Ikmi  Bkiohstone  ts  drawn  from  the  authority  of  Sir  Edward  Coke, 
which*  certainly,  if  it  go  to  the  present  controversy,  opposes  the  opin- 
ioftin  «upport  of  which  it  is  vouched.  We  are  told,  it  is  the  allowed' 
doetrine-of  Sir  Edward  Coke,  that  the  blood  of  the  Kernpes  (alias 
SaiHlies)  shall  tfot  inherit  till  the  bbodof  the  Stiles'^  (alias  FairfieldsV 
Mt,  «nd  that  the  blood  of  the  Stiles's  does  not  fail,  till  both  No.  9,  and* 
Noi  IQi  are  extinet.(/)  But  the  answer  is,  that  the  blood  of  the  Stites'9 
doetnot  fait  eveiv  then,  nor  until  No.  11,  is  extinct  ako,  r  «.  _  n 
for  ♦No.  1 1,  is  of  the  paternal  Ime,  or  blood  of  the  Stiles's,  *-  ^ 

as  well  as  of  the  blood  of  the  Kempes.  And,  therefore,  Sir  Edward 
Coke  says  of  the  Saiidies,  who  answer  to  No.  1  ] , ''  for  txMh  these  are 
of  the  part  of  the  father ;"  so  to  that  it  seems  surprising  how  this  author 
happened  to  be  vouched  for  the  purpose  he  is  there  cited.  These  are. 
the  most  striking  reasons  alleged  in  confutation  of  Justice  Man  woode's 
assertion,  which,  however,  seems  not  much  shaken,  and  far  from 
being  'overthrown.(ffi) 

(i)  See  Obflermtions  on  the  Lawof  Descents,  a  pamphlet  paUished  1 779,  of  Mr.  Oagoode, 
afbrwards  chief  justice  of  Lower  Canada,  and  reprinted  in  the  3d  volume  of  Mr.  Cruiai»*a 
Pigeet.    See  answer  to  thif  objection,  3  Cru.  Dig.  388, 389, 2d.  ed. 

{j)  Which  ia  the  ground  of  Blackstone's  fiflh  reason  for  preferring  No.  10,  to  No.  11.3 
Coinm-  239.  {k)  Hale,  Hist  C.  L.  ch.  XI.  rule  ?L  p.  269. 

(/)  Co.  Ln.  12  b.    2  Bl.  Coram.  239,  7th  reason.    See  3  tru.  Dig.  399. 

(m)  See  the  reasons  controverted  at  length,  3  Cru.  Dig  385  to  411 ;  and  observe,  t)ia^ 
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IL  I  procted  bow  to  tfa«  other  meau  of  acquiring  a  title  to  kiMled 
poBsessioDs,  called  by  the  general  name  of  purchase:  which  oMjr  be 
divided  into  four  kincU:  first,  soch  as  is  eflccted  without  any  deed  or 
writing;  secondly,  such  where  a  deed  intervenes;  thirdly,  soch  as  ia 
accomplished  by  matter  of  record ;  and,  lastly,  purchase  by  deviee* 

The  several  titles  by  purchase,  accruing  without  any  deed  or  writ* 
ing,  will  briefly  occupy  the  remainder  of  this  leotttre.(fi)  Of  tfaeae  I 
shall  first  mention  the  title  by  escheat. 

1.  The  title  by  escheat  is,  where,  for  default  of  heirs  of  the  peraon 
last  seised  in  fee  simple,  the  lands  escheat,  fall,  or  (as  the  writ  on  this 
occasion  expresses  it)  revert  as  an  escheat  to  the  lord  of  whom  they 
are  holden.(o)  Such  defect  of  heirs  may  be,  where  no  heir  can  in 
fapt  be  found,  where  the  last  tenant  in  fee  was  a  bastard,  and  died 
without  heirs  of  his  body  (for  to  such  person  his  collateral  kindred 
cannot  inherit,)  or,  lastly,  where  the  inheritable  blood  is  extinct  by 
attainder  on  conviction,  for  a  capital  felony.(p)  Lands  escheat  in  tbt 
r  «100  1  ^^^^  manner,  *where  tenant  in  tail,  with  remasfider  to 
L      ^^^    J  himself  in  fee,  dies  without  an  heir.(f ) 

We  must  observe,  that  by  the  statute  for  converting  tenures  ieto 
free  and  common  socage,  the  rents  and  services  (among  which  h$kf 
is  universal)  accustomably  due,  are  pseserved  to  the  lord«(r)  Of  hiew 
therefore,  the  lands  are  still  holden,  and  to  him  they  myst  escheat. 
But,  if  all  these  badges  of  tenure  be  fallen  into  decay,  and  by  progress 
of  time  or  any  means  it  be  no  longer  known  of  whom  the  lands  ara 
mediately  holden,  then  the  king,  as  the  great  and  chief  lord,  shall 
have  them  by  escheat,  for  to  him  fealty  belongs,  and  of  him  they  are  cer- 
tainly holden,  by  presumption  of  law,  and  without  the  necesstly  of 
proof.<s)  From  that  very  extraordinary  instance,  where  a  father  and 
son  were  joint  tenants,  with  remainder  to  the  heirs  of  the  son,  and 
were  both  banged  in  the  same  cart,(/)  this  conclusion  may  be  dimwa* 
that  a  remainder  of  inheritance  may  vest  in  possession  in  an  attained 
person,  and  he  may  become  seised  thereof  for  the  benefit  of  otherit 
though  not  for  his  own  exnolument.(tt)  For,  in  this  case,  the  soe's 
wife's  claim  of  dower,  in  respect  to  her  husband's  seisin  of  ao  estate 
of  inheritance,  prevailed*  And  the  crown  and  the  lord  of  the  seiguery 
might  have  an  interest  in  establishing  the  same  point ;  the  foroiet 
in  order  to  maintain  the  prerogative  right  of  temporary  forfeiture  for  t 
year  and  a  day,  and  waste ;  the  latter,  for  the  purpose  of  enforcing  this 
title  by  escbeat.(t;) 

tht  point  wai  in  effiiet,  tboof  h  not  in  ibitn,  decided  in  Doe  6*  Walker  ▼.  Hwyer,  18IT, 
Hmle,  C.  L.  334,  6tb  ed.  cited,  3  Cro.  Dig.  4iJ,  n.  M  ed.  cit  It  hat  lieeo  thonfht  worth 
while  to  make  a  legitktive  declaration  of  the  law,  agreeatile  to  Sir  W.  fiiaokstone's  doctrioe. 
8Ut  3  &4  Will  IV.o.  106,  •.& 

(A)  The  eitatea  of  tenancy  by  the  oortaiiy,  and  tenancy  in  dower,  may  be  without  impre* 
priety  ranked  among  titlea  by  porchaae  without  deed,  an  they  both,  with  tome  diffiirenoe  </ 
degree,  Pawlett  ▼.  Attorney-General,  Hard.  469.  Watk.  Deec  104,  2d.  ed,  accrue  by  opera- 
tion of  law,  but  they  have  been  treated  o(;Supt  Lect  19.  pp.  13—18. 

(•)  rita.N.B.[144.]E.F. 

(p)  Co.  Ln.  13  a.  Hale,  Anal.  66.    Termea  de  la  ley,  Eacheat 

(9)  Fiti.  N.  a  [144.]  A.  Com.  Dig.  Bucbeat  A.  (r)  12  Cba.  II.  C.S4,  a.  5. 

(a)  Booih*a  Rea  iAcuona,  135.    See  Houae'a  caae,  Cro.  Jac.  41. 

(I)  firooghton  v.  Randall,  Cro.  Eliz.  503.    Noy,  64. 

(a)  See  Falmor*8  cate.  Mo.  ^\5.    Wheatley  v.  Thomaa,  I  Lev.  73.    Lineh  ▼.  Coote,  9     ^ 
Salk.  469.  (e)  See  4  Bl.  Comin.'385,  386.    Bum's  Just  Forfeiture,  1. 
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for  crimes:  and  ofiences,  as  one  of  the  means  of  executing*  the  public 
JQsticeof  the  kingdom.  Sir  William  Blackstone  enumerates  eight  modes 
by  which  real  property  may  be  forfeited  to  the  king*  or  certain  of  his 
8ub)eet9;(ti?)  ail  or  which  are  the  ^consequences  of  some  r  ^,^,  n 
imputed  neg(igence»  or  some  act  injurious  to  the  public  or  l-  •' 

iuKindoals;  for  bankruptcy,  there  spoken  of»  seems  anciently- oonsid- 
ered  a»incUiding  a  species  or  degree  ofidelinquencyi  Some  mention 
of  all  or  most  of  these  branches  of  forfeiture  is  dispersed  in  diflTerent 
paita  of  these  lectures;  and  I  shall,  therefore  decline  enlarging  on 
tbem  OB  the  present  occasion. 

8.  As  to  the  title  by  prescription,  this  we  have' already  seen  is  con- 
fined to  incorporeal  hereditaments,  and  that  lands  cannot  be  so  claim- 
eiL(jr)  Though  I  mention  it  among  titles  subsisting  withoiK  deed  or 
writing,  this  relates  to  the  present  form  of  establishing  the  right  insisted 
upon ;  for  it  is  supposed  originally  and  uhimately  to  di&pend  (at  least 
in  most  cases)  on  a  written  grant,  whioh  being  lost  in  length  of  time, 
traditional  usage  is  reasonably  substituted  to  supply  its  place.(y) 

4.  Lastly,  it  is  proper  here  to  add  another  title,  which  might 
anciently  have  accrued,  though  it  cannot  now  subsist  without  any 
deed  or  writing,  viz;  that  of  occupancy ;  of  which  there  were  two 
kJnds,  general  and  special.  Thus,  if  lands  were  conveyed  to  J.  S. 
during  the  life  of  J.  D.  and  X  S.  died,  living  J;  D.  any  flrst  comer 
might'  enter  into  these  lands  as  a  vacant  possession,  and  hold  them 
during' the  life  of  J.  D.  as  a  general  or  common  occupant.  But  now 
lands  so  conveyed  are  by  two  several  statutes  devisable  by  the  grantee, 
and  if  he  makes  no  express  disposition  thereof  by  his  will,  they  vest, 
He  personal  estate,  in  his  executors  or  administrators  ;(t)  which  la  we 
have  abolished  the  title  of  common  occupancy.  The  other  species, 
Imweirer  called  special  occupancy,  still  subsists,  and  is  r  ^.^^  i 
•^iiere   lands  are   conveyed  to  a  man   and>  his'  heirs  ^  ^ 

during  the  life  of  J.  S.  or  during  more  lives  than  one.  This  consti- 
totee  apecaliar  kind  of  landed  property,  nanvely  a  descendible  free^ 
bold,  but  not  an  estate  of  inheritance.  For  the  heir  dues  not  take 
property  by  descent,  but  as  a  special  occupant,  it  being  no  more  than 
if  there  had  been  a  designation  of  any  other  person  by  name^  to  enjoys 
the  estate  for  the  lives  contained  in  the  grant,  instead  of  the  heir-at- 
I4w.(i7)  Therefore  if  a  disseisor,  make  a  lease  to  a  man  and  his 
heirs  during  the  life  of  J.  S.  and  the  lessee  having  had  peaceable  pes- 

(w)  2  Comm.  cb.  zriiL  p.  267.  (x)  Sap.  p.  34. 

M  There  may  perbape  be  tome  degree  of  impropriely  in  classing  proscription  by  a  man 
ADP^liia  anoestori,  Co.  Ln.  113  b.  amung  titles  by  purch^ae.    See  Hale,  Anal.  66. 

(€)  Sut.29  Cha.  II.  c.  3,  a.  12.  14  Geo.  II.  c.  20,  a.  ».  Devon  y.  Kinton,  2  Vcrn.  719. 
3  P.  W.  280.  Westfaling  v.  Woatfaling,  3  Atk.  466 ;  by  which  caaea  it  apfieara,  thai  even 
before  the  passing  of  the  latter  of  tLo»e  acts,  such  eatatea  were  in  executors*  hands  liable  to 
simple  contract  debts;  see  Ripl<  y  v.  Waterworth,  7  Ves.  444,  445 ;  but  Marwood  v.  Turner, 
3 -p.  W*  1C6,  being  to  the  contrary,  the  act  was  iotrodoced,  to  set  the  quesiion  at  rest 

{ay  Chaplin  v.  Chaplin,  3  P.  W.  368.  Ripley  v.  Waterworth,  7  Vus.  437,  438.  If  the 
grant  be  to  A.  his  heirs,  executors,  and  admin ii^trators,  the  heirahall  take  it  in  preference  to 
the  executor  or  administrator,  and  it  is  real  estate,  Atkinson  v.  Baker,  4  T.  R.  230,231 ;  but 
if  limited  to  executors,  administrators  and  aasigns,  it  is  personal  estate,  and  distributable 
accordingly.    Ripley  v.  WattTwortli,  7  Vea.  451,452.    Fitzroy  v.  Howard,  3  Russ.  230. 

DfceMBfiR,  1842.— 2  G 
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session  five  years,  die,  and  his  heir  enter,  living  J.  S.,  this  shall  not 
take  away  the  disseisee's  right  of  entry,  and  drive  him  to  the  necea* 
sity  of  maintaining  his  right  by  a  real  action  only,  which  would  be 
the  unavoidable  result  and  consequence  of  considering  it  in  law  as  a 
descent.(i)  Again,  if  lands  are  given  to  A.  and  the  heirs  of  hit  body, 
during  the  life  of  J.  S.  this  is  not  an  estate  tail  within  the  statute  de 
donis,  nor  shall  the  wife  of  A.  be  endowed,  nor  is  it  an  inheritance, 
but  a  descendible  freehold  only,  and  the  heir  of  the  body  takes  as  spe- 
cial occupant.(c) 

There  never  could  be  a  general  or  common  occupant  of  incorporeal . 
hereditaments,  as  of  a  rent :  but  a  special  occupant  there  may  be,  if 
a  rent  be  granted  to  a  man  and  his  heirs,  during  the  life  of  another 
person.((/)  Here,  therefore,  I  must  take  notice  of  an  opinion  of  Sir 
r  *163  1  ^'"'^'^  Blaokstone,  who  holds,  that  since  the  ^statutes 
^  -I  which  have  abolished  the  title  by  common  occupancy,  if 

a  rent  should  be  granted  to  A.  during  the  life  of  B.,  without  mention- 
ing the  heirs  of  the  grantee,  and  the  grantee  should  die  in  B.'s  lifetime, 
the  estate  would  be  determined,  and  would  not  survive  to  the  execu- 
tors or  administrators  under  the  protection  of  those  statutes.(6)  This 
seems  founded  on  two  unstable  principles :  first,  that  there  could  at 
common  law  be  no  occupancy  at  all  of  an  incorporeal  hereditament, 
whereas  there  might  be  a  special  occupant ;(/)  secondly,  that  if  the 
statutes  were  to  be  extended  to  this  case,  it  would  be  creating  a  residue, . 
on  purpose  to  give  it  to  the  executors ;  whereas  at  common  law,  the 
rent  would  not  have  determined  from  the  proper  efiect,  tenor,  and 
extent  of  the  grant,  but  only  because  no  person  could  entitle  himself 
to  it  by  occupancy,  properly  so  called,  the  thing  being  of  an  incorpo* 
real  kind ;  the  former  of  the  statutes,  therefore,  does  not,  strictly  speak- 
ing, create,  but  preserve  and  continue  the  estate,  by  providing  a 
claimant  to  enjoy  all  that  interest,  which  passed  out  of  the  grantor,(f) 
and  which  might  have  been  disposed  of  by  the  original  grantee  in  bis 
lifetime.(A)  Therefore,  I  cannot  adopt  the  opinion  in  this  instance  of 
the  learned  commentator  on  the  laws  of  England ;  which  is  moreover 
discredited  by  a  judicial  authority,  though  it  was  not  in  that  case  the 
principal  matter  which  awaited  the  determination  of  the  court  ;(t)  and 
the  sentiments  of  lawyers  are  still  divided  on  this  occasion.(^') 

(6)  CkK  Ln.  239  a.  Ripley  ▼•  Waterworth,  7  Vet.  443.  In  what  sense  soch  a  leasehold 
may  be  said  to  descend  at  Jaw  and  in  eqnitjr,  see  Baxter  ▼.  Dowdswell,  3  Lev.  138.  Pier- 
•oo  T.Sbore,  1  West,  715. 1  Atk.  480. 

(e)  Law  Y.  Borron,  3  P.  W.  263.  Grafton  t.  Hanmer,  3  P.  W.  266,  n.  Grey  t.  Man- 
nock,  2  Eden,  339.  6  T.  R.  292,  cit  Bhke  r.  Blake,  I  Cox,  266.  Doe  d.  Blake  v.  Luxtoo, 
6  T.  R.  289.  Blake  v.  Luxton,  Coop.  178.  Moody  v.  Walters,  16  Ves.  313.  Filzroy  f. 
Howard,  3  Russ.  225.    Fearne,  Ex.  Dev.  ch.  IV.  s.  iii.  p.  495. 

id)  3  P.  W.  264,  n.  D.  CampbeU  v.  Sandys,  1  Sch.  &  L.  289.  Sogd.  Pow.  198,  note  L 
4th  ed.  (^;  2  Bi.  Comro.  260. 

(/)  See  Holdcn  v.  Smallbrooke,  Vau.  201.    Ca  Ln.  41  b. 

(i)  Rawlinson  v.  MonUguc,  3  P.  W.  264,  D. 

(A)  Salter  v.  BuUer,  Cro  El.  901.  Mo.  664.  BuUcr  v.  Cliivertoo,  2  Roll.  Ab.  151,  G.  pL 
3.    3P.  W.264.n.  D.ciU 

(t)  Rawlinson  v  Montague,  3  P.  W.  264,  n.  D.  Sec  Anon.  3  P.  W.  33,  n.  Ripfcy  ▼• 
Waterworth,  7  Ves.  448. 

(j)  A  learned  judge  seems  to  have  carried  this  doctrine  to  the  extent  of  holding,  that  an 
executor  cannot  take  either  corporeal  or  incorporeal  hereditaments  as  special  occult* 
Campbell  v.  Snndys,  1  Sch.  &.  L.  28D,  230.  But  sec  the  cases  cited,  Sug.  Pow.  198,  note  I. 
4th  ed.,  and  observe,  that  Ripley  v.  Waterworth,  7  Ves.  425,  had  not  been  then  reported. 
See  that  case,  7  Ves.  435.  43d.  44J.  450,  451. 
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•  I  have  treated  of  occupaocy  in  this  place,  among  lilies  without  deed 
or  writing,  in  respect  to  its  original  nature.  But  we  must  observe, 
that  at  this  day,  as  there  •can  be  no  general  or  common  r  ^.g .  -, 
occupant  at  all,  so  there  can  be  no  special  occupant  with-  *-  ^ 

out  deed,  because  no  estate  of  freehold  can  be  so  conveyed.(A)  This 
alteration  was  made  by  the  statute  of  frauds,(/)  containing  also  the 
^bove^meationed  provision  for  rendering  these  interests  devisable,  and 
which  law  we  have  had  and  shall  have  frequent  occasions  of  citing. 
Before  that  time,  estates  of  any  duration,  or  quantity  of  interest,  might 
miffbt  have  been  aliened,  without  deed,  by  oral  grant,  accompanied 
-and  eflfectuated  by  livery  of  seisin.(m)  But,  though  writing  was  not 
strictly  necessary,  it  is  not  reasonable  to  imagine  that  it  was  often 
disused.  Still,  however,  freehold  conveyances  by  deed,  according  to 
the  course  of  the  common  law,  have  their  operation  by  livery  of 
seisin,  which  sort  of  alienation  will  begin  our  inquiries  in  the  next 
lecture. 

(ir)  See  M  to  the  mode  of  trunfer,  Elliott  t.  Jekyll,  2<Vet.  684.    CimpbeU  v.  Sindjs,'! 
8cb.  dt  L.  990.  C')  St  29  Cha.  XL  c.  3.  5. 

(fli)  Co.  Ln.  9  a.    Perk.  §§  61,  62. 


LECTURE  XXIX. 

or  TITLE  BT  DEED. 

The  present  object  of  our  inquiry  is  the  manner  in  which  a  title  to 
'^states  is  conveyed  by  deed.  But  neither  sufficient  experience,  nor 
the  bounds  of  my  plan,  will  permit  me  to  enter  far  into  the  widely 
drflusive  doctrine  of  conveyancing  ;  which  branch  of  the  profession  is 
chiefly  cultivated  by  learned  barristers  wholly  addicted  to  that  science, 
and  secluding  their  talents  from  the  more  splendid  labours  of  the  forum 
contentiosum. 

The  essential  requisites  to  a  deed  are,  writing  or  printing(a)  on 
paper  or  parchment(i^)  (not  on  other  materials,)(c)  that  it  be  sealed,(tf) 
and  that  it  be  delivered.(e)  ^Writings  unsealed  are  not,  p  ^.g.  •, 
in  legal  understanding,  deeds.  I-  -I 

The  most  proper  division  of  deeds,(/)  conveying  a  title  to  estates, 
is  into  such  as  are  eflectual  at  common  law,  and  such  as  derive  their 
operation  from  the  statute  of  uses. 

I.  Of  deeds  eflectual  at  common  law  the  principal  are  feofiments, 
gifts,  and  grants.  A  feoflment  is  properlv  a  conveyance  of  some  cor- 
poreal hereditament  in  fee  simple  ;(g)  though  sometimes  the  same 

(e)  2  BI.  Comna.  297.  (h)  Shop.  Touch.  54.    Preo.  of  Preo.  1. 

{€)  2  BI.  Comm.  297.    Co.  Ln.  35  b. 

(d)  Perk,  i  130.    Sharington  v.  Strotton,  1  Plowd.  308  b. 

(e)  Perk.  ^  137. 158, 159.  SbaringtoQ  v.  StrotUm,  i  Plowd.  308  b;  and,  notwithetand- 
ing  the  atatote  of  fraoda,  aignature  is  not  neceeaary  in  deeda.  Cromwell  t.  Gmnadeo,  1 
Salk.462.    3  Preat  Aba.  61.    See  Shep.  T.  60. 

(/)  The  primary  di vision  of  deeda  ia  into  deeda  poll  and  dceda  indented.  Litt  §.  370. 
Co.  Ln.  35  b.    Shep.  Tooch.  53.    8hep.  Prec.  of  Preo.  1. 

(g)  Shep.  Touch.  203.  Termea  de  la  Ley,  Feoffment  and  Feoffer.  4  Cnu  Dig.  56.  Tit 
XXXIL  ch.  iT.  i  4. 
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expression  is  used,  where  an  estate  of  freehold  only,  and  not  of  inherit- 
nnce,  passes ;  and  in  either  case»  as  well  as  in  all  others,  where  a  free^ 
hold  is  to  vest  by  any  alienation  at  common  law  (except  exchanges,) 
there  is  a  necessity  x>{  livery  of  8eisin.(A)  Gifts  are,  properly,  dona<i 
tions  in  tail  ;(t)  and  grants  are  applied,  in  strictness,  to  incorporeal 
'hereditaments.(^') 

Words  of  inheritance,  as  to  A.  and  his  heirs,  are,  in  general,  neces- 
.sary  in  every  deed  by  which  a  fee  simple  is  conveyed.(Ar)  If  land  be 
conveyed  to  a  man  and  his  heir  in  the  ^insular  number,  according  to 
;Sir  Edward  Coke,  he  hath  but  an  estate  Tor  life,  for  his  heir  ocnnot 
nake  a  fee  simple  by  descent,  because  he  is  but  one,  and  ther^bre,  in 
that  case,  his  heir  shall  take  nothing.(/)  But  this  opinion  is  overruled 
by  many  authorities,  which  show,  that  '<  heir"  may  be  nomen  coliec* 
tivum  as  well  in  a  deed  as  a  will,  and  operate  in  the  same  manner  as 
"  heirs,"  in  the  plural  numben(m)  Where  a  fee  is  intended  to  be 
conveyed  to  a  corporation,  sole  or  aggregate,  the  word  '<succe»ors* 
r  ♦I6fi  1  ^^^''^sponds  as  equivalent  ♦to  "  heirs"  in  regard  to  natu- 
iL  ^'^  -I  ral  persons.(n)  But  the  word  ^  successors"  is  not  neces- 
sary as  to  aggregate,  nor  invariably  so  as  to  sole,  corporations,  accord- 
ing to  Sir  Edward  Coke,  at  the  end  of  Kis  useful  and  diffusive  com- 
ment on  the  first  section  of  Littleton.(o) 

The  words  more  peculiarly  appropriated  to  the  creation  of  an  estate 
tail,  are  **  heirs  of  the  body."  But  other  expressions,  added  after  the 
word  *'  heirs,"  which  denote  whose  issue  are  to  take,  are  available  to 
the  same  end.(  p) 

It  must  also  be  remembered,  that  estates  in  fee  or  in  tail  may  be 
.created,  where  the  ancestor  takes  .nothing  in  the  lands,  iis  remainders 
io.the  right  heirs,  or  heirs  of  the  body  of  J.  S.,  without  superadjling 
,the  words  "  and  their  heirs,"  or,  "  and  the  heirs  of  their  bodies."^) 

To  those  who  perceive  the  great  legal  efficacy  of  a  feoflTmenU  U 

(A)  liu.  §  59.  Co.  Ln.  46  a.  Termw  de  la  I^y,  UwmM  of  8«iiio.  Sbep.  Toocfa.  909. 
235. 

(t)  Litt  §  59.  Shep.  Toach.  937, 99a  They  probably  derive  Uieir  origm  firom  ^Ai  hi 
•fmilkoiarriaflre.  Glanv.  lib.  w\l  ciB.  Bleta,  lib.  iii.  c  11.  Bro.  AL  TtaUMi,  pL  8. 37. 
I4iu.,tl7.    Co.Ln.9la. 

(j)  Shep.  Touch.  298.    Co.  Ln.  169  a,  1 79  a.    9  Sand  Us.  95. 

(lb  Co-  Ln.  9  b.  (/)  Co.  Ln.  8  b. 

(m)  Co.  Ln.  8  b.  Har|r.  n.  4.    See  1  Roll.  Ab.  839,  K.  pi.  I.    9  IVeat  Brt.9. 

(s)  Seo  Ca  Ln.  8  b.  94  b.  1  Roll.  Ab.  839.  L.  pi.  1, 9.  Bhep.  Touch.  101.  3  Prett 
Xonv.  531.  9  Prest.  EeL  3.  The  churchwardens  of  a  padsh  are  not  for  this  purpose  a 
corporation.  See  Rex  v.  Becston,  3  T.  R.  594.  Wtthnell  v.  Gartharo,  6  T.  R.  &6.  Sup. 
161, 169.  So  that,  where  lands  are  oonvejed  in  trust  for  parishioners,  the  usual  course  n 
to.  make  some  of  the  number  trustees  for  (he  whole,  and  to  fill  up  the  vaoanoies  hj  appoint- 
ment  orreoonvevance.  Sas  Rm  d.  Johnson  v.  Ireland,  11  East,  963.  £x  parte  Green- 
house, 1  Mad.  99. 

(o)  As  those  were  termed,  of  dd,  plebeian  phHosopfaers,  who  Tentured  to  diflbr  fhsn 
Socrates  and  Plato,  Tusc  QutBst  lib.  i.  ch.  93,  so  the  like  honour  majr  justly  be  paid  bjr  tbe 
juridieal  profession  to  Littleton  and  Colie.  As  in  eloquence  he  was  suppoaed  to  hafe  mads 
some  progress,  cui  Cicero  valde  placuerit.  Quint  z.  c  1,  so  it  indicates  a  oorraot  taste  in 
legal  learning  to  admire  the  rich  collectioiis  of.Sir  Edward  Coke. 

(p)  Co.  Ln.  90  b,  Litt  (^  96, 97, 98, 99.  If  the  word  heirs  incline  no  more  to  one  than 
Jtba^tfaerof  tbe  husband  -and  wile,  iwhose  issue  are  to  take,  both  are  tenants  in  tail.  Co.  IA« 
96  a.  Denh  v.  Gillot,  9  T.  R.  431.    Feame,  C.  R.  38,  39,  ch.  L  t.  7. 

(q)  1  Roll.  Ab.  833,  fH  a  James  v.  Riehardson,  9  Ler.  939.  T.  Jon.  99.  1  Vent  334. 
As  to  such  a  remainder's  Testing  in  the  ancestor,  so  as  to  make  the  heir  take  by  descsnt, 
Soutboote  T.  atoweU,  1  Mod.  996.  ^7, 23d.  9  Mod.  911.  EeMrne,  C.  R.  80.  Wafk.  Desc. 
950,951,9ded. 
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may  bo  matter  of  surprise  that  this  mode  of  conveyance  should  have 
fallen  so  much  into  di8use,(r)  especially  as  some  assurances  of  lands 
iiave  failed  and  proved  defective,  for  want  of  pursuing  this  course  of 
alienation.  Sir  Edward  Cokeobserves,  that  a  feoffment  is  the  ancientand 
the  most  necessary  conveyance,  both  for  that  it  is  solemn  and  public ; 
and,  tht^refore,  best  •remembered  and  proved,  and  also  r  #|gy  -■ 
for  that  it  cleareth  all  disseisins,  abatements,  intrusions,  *-  ^ 

and  other  wrongful  or  defeasible  estates,  where  the  entry  of  the  feoffer, 
though  out  of  possession,  is  lawful,  which  neither  fine,  recovery,  nor 
bargain  and  sale  by  deed  indented  and  enrolled  doth. (5)  A  feoffment 
by  tenant  in  tail  discontinues  the  estate  tail,  and  displaces  and  devests 
remainders  and  reversions;  by  reason  whereof  the  issue  in  tail, 
remainder-men,  and  reversioner,  when  their  right  accrues,  cannot 
enter,  but  are  driven  to  bring  real  action8.(/)  These  effects  are  chiefly 
ascribed  to  the  solemn  notoriety  imputed  to  livery  of  seisin,  with  a 
view,  as  it  seems,  of  discouraging  secret  conveyances,  not  publicly 
announced  in  the  face  of  the  world.  And  the  feoflment  even  of  a 
lessee  for  years  is  so  operative,  that  it  may  be  said  to  form  an  excep- 
tion to  the  maxim,  nemo  dal  quod  non  habet ;  for  it  passes  what 
the  feofTer  himself  has  not,  the  present  freehold,  and  even  a  fee  simple, 
to  the  feoffee.(tt)  As,  if  a  lessee  for  years,  with  remainder  to  trustees 
4Uid  their  heirs,  to  support  contingent  remainders  over,  infeoflF  another 
in  fee,  with  livery  of  seisin,  this  will  vest  a  freehold  in  the  feoflee,  so 
that  he  may  be  a  good  tenant  to  the  prcecipe,  or  defendant,  in  a  cono^ 
raon  recovery,  which,  being  duly  suffered,  will  defeat  and  destroy  all 
the  contingent  remainders  and  executory  intere8ts.(v)  But  there  seems 

(r)  Co.  Ln.  48  a.  Har^.  n.  3.  One  of  the  oocauons  on  which  it  it  stUI  uwd,  i«  the  con- 
.veyanoe  of  a  freehold  estate  by  a  corporation.    2  Sand.  Us.  50.    4  Cm.  D.  6J ,  ed.  2. 

(f)  Ca  Ln.  9  a.  49  a.    Shep.  Touch.  204.    2  Bl.  Com.  310.  ^    ,.^    ^ 

{t)  Ua.  ^  595,  596,597.  Co,  Ln.  327  b.  Bot  a  feoffment  by  tenant  for  life  does  not 
make  a  disoooaouanee.  Ca  Ln.  327  b.  Clanrickard's  case.  Hob.  277.  See  Driver  d. 
Barton  t.  Hossey,  1  H.  Bl  269.  This  difference  will,  by  the  abolition  of  real  actions,  soon 
cease  to  exiit.  sL  3  &  4  Will  IV.  c.  27,  ^  3r»,  37  ;  but  it  is  necessarily  noUced,  as  Uie  old 
books  arefuUofaUusionB  toit  ,  •    .  m 

(tt)  Litt  §  599.  2  Inst  412,  413.  So  wiU  a  grant  or  lease  and  release  ^y  tenantin  tail, 
.00  which  point  Littleton's  authority  has  been  over.ruled.  Litt  W  600.  612.  650.  Machell 
▼.  Clarke,  2  Salk.  619.  2  Ld.  Raym.  779.  This  is  in  some  dcjrree  true  of  a  6ne  and  reco- 
very, as  well  as  of  a  feoffment,  thai  they  pass  a  fee ;  but  a  fine  or  recovery  requires  the  con- 
cnrreoee  of  some  person  havingr  a  freehold  interest,  to  give  them  their  operuUon  as  ossur- 
ances.  Smith  ▼.  Parkhurst,  3  Atk.  140, 141.  Willes,  341 ;  but  a  feoffment  is  effectual,  if 
made  by  any  one  in  possession  of  the  land.    Taylor  d.  Atkins  v.  Horde,  1  Burr.  92. 

(v)  Doe  d.  Dormer  v.  Parkhurst,  18  Vin.  413,  pi.  8.  But  the  superior  efficacy  of  feoff- 
menU  seems  totally  destroyed  by  the  distinctions  introduced  of  kte  years  between  the  more 
solemn  feoffmenta  of  old  and  the  modern  feoffments,  and  the  supposed  fraud  on  the  rcver- 
•iooer.  Taylor  d.  Atkins  v.  Horde,  I  Burr.  60.  Doe  d.  Atkins  v.  Horde,  Cowp.  689. 
Doe  d.  Dormer  v.  Moody,  Mich.  T.  1817.  1  Sand.  Us.  40.  4th  ed.  Doe  d.  Maddock  v. 
Lynee,  3  Barn.  &,  Cress.  388.  407.  UntU  the  time  of  these  decisions,  it  was  never  doubted, 
that  where  Uie  possession  of  the  feoffer  was  lawful,  his  feoffment  would  conv^  the  free- 
hold, though  he  is  no  freeholder  himself:  and  it  might  be  Uionght  that  Mr.  Knowler.  m 
his  celebrated  argument,  see  parUcularly  1  Burr.  92.  94.  95,  and  Mr.  Butler,  Co  Ln.  330  b, 
n.  1.  answer  to  the  first  argument  in  Taylor  ▼.  Horde,  had  satUfactorily  evinced  this  point 
But  the  court  of  King's  Bench  has  repeatedly  intimated  and  constantly  adhered  to  the  con- 
trary  opinion,  which  can  now  be  only  over-ruled  in  a  court  of  error.  See  the  argument  from 
the  alleged  fraud  of  the  practice  controverted,  1  Sand.  Us.  43,  44, 4th  ed.  On  the  other 
hand,  see  1  Prest  Con  v.  32,  2d  ed.  It  is  observable,  that  though  a  feoffment  by  lessee  for 
years,  in  the  case  suggested  in  the  text,  is  said,  in  Doe  d.  Dormer  v.  Parkhurst,  18  Vm.  41J, 
pL  8,  to  carry  the  freehold,  it  does  not  follow,  but  that  the  trustees  might  have  entered,  and 
avoided  the  oooveyance ;  and  this  if  expressly  laid  down  in  the  report  of  the  same  case, 

2o?   • 
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f  *168  1  ^^  ^  >^  ^^^  method  by  which  thiB  could  be  o0bc(ed; 
i-  J  except  only  by  thus  beginoing  with  a  feoffineiiL 

Another  form  by  which  a  freehold  may  be  coaveyed,  is  that  of  aa 
ttxchaoge;  which  must  be  of  equal  interests  in  respect  to  the  quaDtity 
jof  estate,  as  a  fee  simple  for  a  fee  simple,  though  not  in  regard  to  the 
value  or  admeasuremeat  of  the  lHod.{w)  Such  mode  of  alienatioB 
does  not  require  livery  of  sei8)n.(a;)  In  these  oa^es,  a  reciprocal  cgii- 
^lition  is  implied,  that  each  pcu'ty  will  warrant  the  title  of  the  other  ia 
the  land  respectively  accepted  in  exchange;  and,  if  it  be  evicted,  will 
permit  him  to  rensnter  into  bis  former  possession. (y)  There  caooot 
be  an  exchange,  in  the  legal  aenae  jmd  meaning  of  that  conveyanoai 
^tween  more  than  two  parties ;  and  the  word  '*  exchange"  is  so  oeces- 
aary  to  give  it  operation,  as  auch  (that  is,  to  dispense  with  livery  of 
seisin,  and  to  give  the  implied  warranty  juit  mentioned,)  and  ia  99 
appropriated  to  this  use,  and  so  impossil:ue  to  be  supplied  by  any  othar 
phrase,  that  it  has  been  held,  that  a  private  act  of  parliament  could  not 
nave  the  conatr notion- of  a  deed  of  exchange,  for  want  of  that  expres- 
aioa.(x)  If  one  ef  ihe  parties  die  before  the  exchange  be  executw  by 
r  *169  1  ^^^^*  ^he  exdauge  ^is  vojcl.(a)  But  this  danger  may  be 
*-  J  prevented,  by  using  a  conveyance,  which  will  operate  by 

the  statute  of  use  without  entry.(i)  The  doctrine  of  excbaa^M 
which  are,  indeed,  fallen  much  into  disuse,  ia  deserving  of  attentioaf 
because  an  opinion  seems  to  prevail,  that  colleges  and  other  oorporar 
tions,  sole  and  aggregate*  which  are  restrained  from  alienating^  and 
are  confined  to  certaio  regulations  and  restrictions  in  leaaiog  their 
estates,  may,  neverthe{eas»  in  thia  mode,  make  a  good  and  firm  tide 
against  their  successors«(c) 

Willes,  343.  Bee  some  jiidioioas  reiaarkt  on  tbemibj«ot  of tlui  note,  Ha]lain*«  Middle  AfHi 
vol.  iii.  246. 248,  nn.  3d  ed.    4  Byth.  Free.  128. 

(19)  Litt  §§  64,  65.  Perk.  ^  274, 275.  Eum  CoHejre  t.  Bp.  Wioehoster,  3  Wits.  496.  S 
Bl.  9Sa  (9 )  Litt  i  62.    Wtttk.  Coov.  Bzobanijre,  1 79,  ed.  Praet 

iy)  Co.  Ln.  174  a.  Shep.  Touch.  1)^6. 290.    Eton  Cdleffe  ▼.  fip.  Wincbeeter,  3  Wile.  M. 

{X)  Eton  College  v.  Bp.  Winchester,  3  Wile.  4a6.  2  fiU  936.  See  Co.  La.  51  b.  a»d 
fiarg.  n.  2.    Sbcp.  Touch.  290.    Watk.  C^onv.  Exchange,  181,  ed.  Prest. 

(a)  Co.  Ln.  50  b.  Shep.  Touch.  997.    Perk.  ^  284. 

(6)  Co.Ln.272a.  BaU.  n.  1.  VJ.2,ed&i.  fil Send.  Ue.  68, 69,  3d  ed.  7t), 4Ui  ed.  4 CM. 
Dig.  94,  Tit.  XXXII.  oh.  fi.  ^  8. 

(c)  This  opinion,  however  caatiouf>ly  ezpreeeed,  ie  entitled  to  vcfr  greet  attentioD*  Ott 
the  one  hand,  the  etat.  13  Elix.  o.  10,  ^  3,  roakee  all  leaaee,  gHle,  grantii,  fbuffineBte,  OiS- 
veynncea,  or  estates,  by  any  master  or  fellows  of  any  college,  dut.,  other  than  leasee  ftr 
three  lives  or  twenty^me  years,  void.  And  this  aet  has  beion  always  coosfnied  befteioi- 
ally,  to  prevent  all  inventions  and  evasioita  against  the  true  intent  thereof;  and  it  baa  been 
often  held,  that  where  the  statute  speaks  of  the  master  and  felknvs  of  any  eoUege,  a 
iiic-ludes  every  other  name  oC  corporation,  whetlier  a  sole  corporation  or  a  fiorporatioe 
aggregate  of  many ;  (or  this  act  has  always  had  a  benign  and  iavoorable  oonstractieo. 
Mttgdaien  College  case,  11  Ca  76  s,  and  see  case  of  ecclesiastical  persons,  5  Co.  15  a.  Ce. 
Ln.  342  a.  Now,  as  Uie  wrong  provided  egaioet  by  thie  statute  waa  the  dibpidatioo  and 
diminution  of  charity  estates,  it  in  qaite  dear  that  thia  may  ae  well  be  eifeeted  bv  an 
exchange,  in  which  eqoaUty  of  value  is  not  attended  to,  sup.  168,  p.  167,  us  any  other  kind 
of  conveyance.  And  Serj.  Hill,  in  hia  note,  1 1  Co.  73  b,  soeois  to  think  an  act  of  parlia- 
ment necessary  in  exchanges  of  land,  settled  in  mortmain.  And  this,  whether  ei  abu»- 
danti  cautela,  or  from  a  sense  of  its  neoeesity,  ia  the  course  oeouliy  adopted  in  practice.  On 
the  other  hand,  eee  Smith  v.  Barret,  1  Sid.  162.  Banker*8  case,  Skinn.  602.  14  tiow.St. 
Tri.  29.  5  Mod.  54.  1  Prest.  Abe.  27:).  Perk.  ^  287,  n.  15th  ed.,  ftivouriag  Uie ofMnkA 
in  the  text,  though  not  discussing  the  saoM  subject.  The  question,  however,  is  not  likely 
to  arise,  sinoe,  by  the  act  for  redemption  of  the  land  tax,  42  Gea  111.  e.  116,  M  69.  86, 
florporationa  sole  and  aggregate  are  enabled,  for  the  pnrpoees  of  the  act,  to  mortgage  or  seU 
buds,  aud  to  enfrunobtfe  eopyhoIUs ;  and  a  limilar  power  of  alieoatioo  ia  ooaSund  by  aob* 


Digitized  by 


Google 


TITUB  BT  OBCIK  979 

Partiiion^  of  which  I  have  formerly  spoken,  is  sometimet  ranked 
Asiong  coaveyaocea.  B«it  it  is  not  so  properly  the  vesting  of  a  new 
ikiOt  aai  a  separation  of  joint  into  exclusive  interest8.(d)  Partition  dif* 
iers  frono  ex<;hanges  in  this,  that  it  is  not  necessary  the  estate  in  the 
lands  jointly  holden»  and  of  which  a  partition  is  sought,  should  be 
tqiMii  in  respect  to  the  quantity  of  interest,  *as  that  all  ^  ^.^^  <. 
ike  joint  lenanu  should  be  seised  in  fee,  or  the  like.(e)       I-      '^^    J 

Tiiree  other  kinds  of  conveyances,  called  relea8es,(/)  confirma« 
tions,  and  surrenders,  cannot  be  more  perspicuously  or  more  concisely 
exipiained,  than  in  the  words  of  Sir  William  Blackstone,  to  which^ 
4herefore»  I  shall  te(er.(g)  All  these  proceed  on  this  common  fonn- 
4iaLioo,  that  the  person,  to  whom  they  are  made,  has  previously  soooe 
csUite  or  right,  or  at  least  the  possession  of  the  lands  mentioned  in 
ihese  in8Urumeats.(A)  Releases  and  confirmations  are  very  homoge* 
Aeous  lo  each  other :  and  both  the  words  *'  release  and  confirm*'  are 
usually  expressed  in  all  deeds  of  this  nature. 

In  the  same  chapter  of  the  commentaries  ju^t  cited,  deeds  of 
defeazance  are  also  briefly  explained,  which  are  now,  I  believe,  very 
tarely  heard  of,  in  regard  to  real  estates.(t) 

By  an  assignment,  in  speaking  of  landed  property,  is  understood 
the  transfer  oi  the  interest  which  any  one  has  in  the  unexpired  resi- 
due of  a  term  or  estate  for  years.  Sir  William  Blackstone  applies 
»t,  as  a  specific  conveyance,  to  the  transfer  of  an  estate  for  lite,  as 
well  aa  for  years.(^')  But  its  appropriated  signification  seenos 
restricted  as  1  have  mentioned  ;(k)  and  the  word  ^''assign,''  r  ^.,^.  ^ 
in  a  conveyance,  is,  at  least,  not  adapted  (as  the  word  I-  J 

'*  gram"  is)  to  pass  any  freehold  interest.  In  a  large  and  indiscrioK 
ioate  sense,  assignment  may  comprehend  any  species  of  convevance: 
thus,  a  common  recovery  is  an  assignment,  within  the  benefit  of  a 
covenant  to  a  man's  assigns ;(/)  so  is  a  relea6e,(m)  or  the  like  ;(n) 

«eqotBt  •tatutet  for  their  reepcctive  parpofes.  See  particolarty  I  St.  9  Geo,  IV.  c.  93.  As 
to  on  exchan^  of  glelM  landa,  tee  55  Qeo.  III.  c.  147.    56  Gea  III.  c.  52. 

(^  In  equity  at  least,  partition  is  effected  by  mataal  nlcases.  Whalej  ▼.  Dawson,  9 
8ch.  ft  L.  372.    Miller  ▼.  Wamiington,  1  Jec  i,  W.  4»3. 

(<)  Ca  Ln.  f72  b.    And  eqoality  of  vaJne  is  required.    Litt.  i  258. 

(/)  A  release  of  estate  passes  no  more  than  the  releasor  may  lawfully  grant;  wherein  it 
differs  from  a  feoffmeuL  Litt.  ss.  446.  599,  600.  To  distinguish  between  a  release  of 
estate  and  a  release  of  right,  see  Shep.  T.  319.  Co.  Ln.  193  b.  267  a.  n.  1.  Watk.  Conv. 
162,  IBS,  ed.  Prest.  Yet  neither  kind  will  at  law  operate  on  a  subsequently  acquired 
right  or  interest  Litt.  §  446.  Arthur  v.  Bokenham,  Fits.  234,  wherein  h  differs  from  a 
froffinent  Iti.  But  a  release  with  warranty  will  have  such  effect  Due  d.  Hutchinson  t. 
Prestwidge,  4  Mau.  dt  SeL  1 78. 

ig)  2dL  Coram,  ch.  xx.  pp.  .^4, 325,  326  ;  hut,  for  an  accurate  summary  of  the  objects 
and  operation  of  these  assurances,  Sheppard*8  Touchstone,  under  each  title,  should  be  coo» 
suhod. 

(A)  See  Perk,  i  603.  Shep.  Touch.  325.  As  to  the  nature  of  the  esUte  given  by  tho 
bargain  and  sale  on  which  tlie  release  operates,  see  the  authorities  collected*  Co.  Ln.  2C6 
b.  Canning's  note  A. 

(1)  3  Prest  Abs.  120.  They  have  been  discountenanced  by  the  courts,  as  opening  the 
door  to  fraud.  Cotierell  v.  Purchase,  Cas.  temp.  Talb.  64.  Ord  v.  Smith,  Sel.  C.  C.  10; 
and  see  Dixon  v.  Parker,  2  Ves.  225.  But  they  are  sometimes  met  with,  even  now,  in 
country  conveyances. 

(i)  2  Bl.  Comm.  326,  and  sea  3  Prest  Abs.  115.  4  Cru.  Dig.  1 11,  tit  XXXIL  ch.  vii.  § 
15,  ace  (k)  Watk.  Conv.  ch.  ix.  193,  ed.  Prest. 

(I)  RoH  V.  Osborne,  Hob.  27.    Co.  Ln.  384  b. 

(m)  2  Roll  Ab.  775,  B.  pi.  1.    2  Roll  Ab.  744,  P.  pL  3, 4. 
n)  See  2  RoO.  Ab.  757,  II.  pi.  5. 
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and  80  is  a  devise ;  consequently  it  is  a  breach  of  a  condition  not  to 
assign.(o)  On  the  other  hand,  it  may  be  very  material  to  recollect, 
that  an  underlease  for  part  of  the  residue  of  the  term  is  not  an  assigo- 
menu{p)  nor,  in  that  case,  can  the  original  landlord  sue  for  rent,  or 
on  the  other  covenants  of  the  lease,  as  may  be  done,  where  the  whole 
interest  is  a88igned.(f )  But  if  the  restriction  be  not  to  set,  let,  or 
assign  over,  on  pain  of  forfeiture,  an  underlease  is  a  forfeiture,  and 
acceptance  of  rent  is  no  waiver  of  it,  unless  it  were  known  at  the  * 
Xiane,{r) 

The  last  species  of  conveyances  by  deeds,  efiectual  at  the  common 
law,  without  the  aid  of  the  statute  of  uses,  are  leases.  This  expres- 
sion is  applied  as  well  to  estates  demised  for  life  or  lives,  as  to  tenan- 
cies for  year8.(«)  But  leases  for  life  or  lives  essentially  difler  from 
those  for  years,  in  all  the  various  particulars  by  which  the  law  dis- 
tinguishes freehold  interests  from  chattels  real.(0  A  lease  for  years, 
the  more  usual  kind,  is  defined  to  be  a  contract  between  a  lessor  and 
r  *172  1  1^^^®^'  '^^  ^^^  possession  *or  profits  of  lands,  or  whatever 
^  •■  else  is  so  demised,  on  the  one  side,  and  for  a  recompence, 

by  payment  of  rent,  or  some  reciprocal  consideration,  on  the  other.(¥) 

As  to  the  things  capable  of  being  demised,  the  rule  is  vory  com- 
prehensive, proceeding  on  this  general  ground,  that  whatever  maybe 
granted  or  parted  with  forever,  may  be  granted  or  parted  with  for  a 
time.  Our  law  books,  therefore,  speak  of  leases  of  live  cattle  for  a 
year;(o)  and  it  is  usual  not  only  to  demise  houses  with  the  furniture, 
an  account  of  which  may  be  exemplified  in  a  8chedule,(u))  but  also 
to  let  household  goods  and  the  like,  separately,  for  a  certain  period, 
at  a  stipulated  recompence.(2;)  Incorporeal  hereditaments,  of  almost 
.every  kind,  may  be  leased  tor  years.  Thus,  such  offices  as  do  not 
concern  the  administration  of  justice,  and  only  require  an  ordinary 
degree  of  skill  and  diligence,  may  be  granted  for  years,(y)  becatm 
they  are  allowed  to  be  executed  by  deputy,  without  any  inconveni- 
ence to  the  public.  But  a  peerage,  though  it  may  be  granted  either 
inheritably  or  for  life  only,  cannot  be  gf  anted  for  years,  because  then 
ii  would  go  to  executors  and  ad(ninistrators.(z) 

As  to  the  lessors,  it  is  obvious  to  remark,  that  such  peltsons  as  are 

(o)  Party  ▼.  Harbert,  Dy.  45  b.  pi.  3.  Goldesb.  49,  ciu  Windsor  t.  Barry,  Dy.  45  b. 
m^g.  Dumper  v.  Symn,  Cro.  EI.  816.  Anon.  Ma  44,  pi.  136.  Shep.  Touch.  144,  and  aee 
Seers  v.  Hind,  1  Ven,  jun.  395,  contra. 

ip)  Croage  d.  Blenoowe  v.  Bugby,  3  WUa.  S34.  2  Bl.  766.  Klnnertley  t.  Orpe,  1  Dooff' 
SI. 

(q)  Holfbrd  v.  Hatch,  1  Doug,  183.    See  Brett  v.  Comberland,  Cro.  Jac  522. 

(r)  Roe  d.  Gregson  v.  Harrison,  2  T.  R.  425.  Doe  d.  Holland  v.  Worsley,  I  Camp.  20. 
Words  of  condition  may  be  inserted,  requiring  a  personal  residence:  see  Roe  v.  GalUers,  2 
T.  R.  140.  Doe  d.  Brora6eId  v.  SmiUi,  6  East,  535.  As  to  the  knowledge  of  the  act  of 
forfeiture.  Pennant's  case,  3  Co.  64  a. 

(f )  Sbep.  Touch.  267.  Very  long  terms,  as  for  2000  years,  are  considered,  at  least  aflar 
part  of  the  time  has  elapsed,  not  as  common  leases,  but  as  terms  to  attend  the  inheritance. 
Denn  d.  Tarswoll  t.  Barnard,  Cowp.  597,  But  see  Dae  Ab.  Leases,  introduction.  WU- 
loughby  V.  Willoughby,  1  T.  R.  765.  (0  Bat  see  Sup.  162,  nn. 

(II)  Bao.  Ab.  Leases,  init.  4  Cru.  Dig.  67.  tit.  XXXII.  ch.  v.  §  1. 

(v)  Bro.  Ab.  Leases,  pi.  23.    Billingsiey  v.  Herscy,  2  Buls.  7. 

{w)  See  4  Bylh.  Prec.  Con?.  464.  466.  (x)  lb.  462. 

(y)  Jones  v.  Clerk,  Hard.  46. 48.  Vaine  v.  Bier,  Hard.  351.  1  Vern.  12,  cit  Com.  V\g* 
Officer,  B.  12  a. 

(z)  Co.  Ln.  16  b.  It  may  be  therefbre  questioned  whether  a  peerage  coqld  now  be 
granted  pour  autre  vie,  of  which  an  example  is  to  be  met  with,  3  Rot  Pari  264. 
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aetsed  in  fee  and  ere  .of  full  age,  may  create  any  term  of  yeani,  maf 

5 rant  leases 'Of  any  duration.  The  subject  to  be  inquired  into  is,  what 
isabilities  may  subsist  in  the  lessor.  These  seem  properly  and  ^in* 
cipaily  reducibfe  to  three  distinct  kinds:  first,  a  natural  incapacity,  as 
io  infants ;  secondly,  a  political  incapacity,  as  in  ecclesiastical  cor- 
porations ;  and,  thirdly,  where  the  defect  is  in  the  estate  itself  of  the 
Jesaor,  it  not  being  a  sole  seisin  and  a  pure  and  ^absolute  r  ^.^^  ^ 
^ioe -simple,  but  sonrw  joint,  particular,  or  inferior  interest.  *-  J 

1.  Leases  by  infants,  which  deoommation,  as  we  have  before  aeeni 
is  given,  by  the  law,  to  minors  of  either  sex  under  the  age  of  twenty- 
t>ne  years,  are  clearly  voidable ;  and  they  seem  voidable  only,  not 
absolutely  void,  though  there  be  no  reservation  of  rent.(a) 

2.  The  leases  of  eoolesiastical  corporations,  sole  and  aggregate^ 
.dependprincipallyon'what  aretcalled  the  enabling(^)  and  disabling  stat- 
ntes  ;{c)  the  great  object  of  which  was  to  prevent  dilapidations  in  the 
tnheritance  of  the  churoh  ;{d)  and,  it  seems,  a  lease  void  under  one 
.<kf  these  laws,  may  nevertheless  bind  a  lessee,  holding  possession 
blinder  it,  to  performance  of  the  covenants  therein  tCoiitained.(e)  But 
•MM  to  what  more  Immediately  oancerns  the  copious  tit4e  of  leasesand 
iterms  Cor  years,  I  must,  at  least  in  ithis  respect, -copy  Ahe  authorita- 
tive esample  of  Sir  William  Blaokstone^(/)  in  veferrin^  to  ihe  com* 
filiations  on  the  same  subject,  oublishBd  in  Bacon's. Abridgement,  this 
me  of  which  is  supposed  to  have  been  taken  from  tihe  papers  of  « 
•very  learned  researcher  into  :tb6  |[ronnds  and  iprinoiples  of  our/lawj^ 
iCtrief  Baron  Gilberi«(|f)  J  ^nst  add,  the  leaiining  on  ihis  topic  is  /net 
«ef  tiw:moie>diffiouhfor  abstruse  ikind,  but  it  is  of  that  sort  ivkich  4s 
-Mspnasible  to  .be'ccmpressed  nto  la  moderate  compass.    .For* 

8.  Am  to  tthe 'third  head  of  disqualification  also,  ^wheM  r  «^«'4  *i 
<*the  defect  is  in  Ike  estate  of  the  [lessor,  this  alone  oom*  *•  '  ^ 
qincbends  very  AumeriMis  cases  and  difibnve  learning.  Under  this 
•division,  iMMvever,  I  eliall  sett  down  some  ;mattevs  of  a  more  general 
-and  fundameBtal  .nature.  Firsts  then,  thouch  «  tenant  in  lail  of  iiili 
w^  >afiay,«d  Ubitnm,  ac4|uijfe  the  fee  simple,  nis  leases,  while  the-entail 
continues,  as  well  as  those  of 'husbands  seised  in  right  of  their  wives, 
jtfia  regulated  by  the  first  of  the  statutes  just  referred  t04(A)  if  not 
warranted  by  that  law,  they  seom  voidable  only,  not  absolutely 
void  ;(t)  a  voidable  lease  may  be  stibstantiated  by  acceptamre  of  rent* 

j(a)X^liO.308a.  Kettk  v.  EUot,  Cm.  Jao.  380.  1  Roll  JIIk  731,  K.  AtUieldWAili. 
field,  W.  Jon.  157.  3  Miu  &>  SeL  480,  481,  cit,  aDd  see  Forrester's  case,  1  Sid.  49. .  A 
bflmffiflUl  leaM  ased  mot  reaerTe  rent  Zoooh  v.  Parsons,  9  Burr.  1*606.  Leases  by  fimies 
«ofart  are  voidablo,  mtid  not  void.  Goodriffbt  w,  StralMQ,  Ck>wp*  90d.  Due  d.  CUlins'v. 
Waller,  7  T.  R.  478. 

(6)StJ9Ben.^lI.o.d8,W1.4.    M  £lii.«.  tl,(  17.    8ee30  4&40Gao.IH.e.4I. 

(c)  St  1  Eliz.  c.  19,  s.  5,  restraining  bishops*  leases;  13  Elis.  e.  10,  a.  3.  Id  EUs.  e. 
C  f^fulatiiif  rodllere  laaaaa ;  1  Jac  I.  o.  3,  a.  13,  biahopa*  leaoea  to  tbe  crowa ;  aee  ^7  Geo. 
llL-e.  n«.  1.  (^  Msfdaleo  College  oaae,  11  Co.  70  *.  73  b. 

de)  Tbe  Bale  aeBma  to  ba,  that  it  bbide  tbe  iaaaee,  if  it  finds,  orioigbt  bave  bound,  aa  bj 
eonfirmation,  tbe  lessors.  Carter  &.  Clajcole's  case,  1  Leon.  309.  Overton  v.  Sg^daU,  Popb. 
lai.  MafdalBBColle0eeaae,JlCo.73b.7Oa.  Owen  y.  Price,  Bed.  36.  Co.Ln.45a; 
lbreMoppBlaafejeciprooaLCa.Ln.3S3a.  (/)  3  BL  Com.  333,  note  v. 

(g)  4  Bao.  Ab.  Leaaea  and  Terms  of  Years.  See  Co.  Ln.  45  a.  n.  5.  Ripley  v.  Wataf- 
woilb,  7  Vea.  448,  aimilar  taaCinHwials  in  fiivonr  of  tbis  work. 

<A)  33Hen.VJU.o.38,s.1.  Tboa^b  made  aooerding  to  the  aUlote,  tbey  are  nnt  bind, 
ing  on  remaindermen  or  reversiooera.    Go.  Ln.  44  a.    1  Preat.  Abs.  374. 

(t)  Sjmonda  v.  Cadmoro,  Caitb.  358.    3  Salk.  336.   Sh^  Taach.  384.     Bac.  Ab. 
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bat  not  a  void  one  \[j)  but,  as  to  remaindermen,  the  lease  of  a  tenant 
for  life  becoming  void  on  his  death  as  to  them,  it  will  not  be  valid  at 
law  by  their  acceptance  of  rent,  or  suffering  improvements  to  be 
made;(/E)  yet,  in  such  cases,  perhaps,  a  court  of  equity  would 
relieve ;(/)  and  if  the  lessor  were  tenant  in  tail,  the  case  is  much 
stronger  in  favour  of  the  lessee,  especially  against  the  issue.(m)  The 
leases  of  those,  whose  own  interest  is  but  for  their  lives,  by  whatever 
title  claimed,  are,  in  general,  determined  by  the  death  of  such  lessors, 
as  rectors  and  others,  unless  where  a  special  and  express  power  of 
leasinff,  reserving  the  usual  covenants,  or  rents,  is  annexed  to  tenan- 
cies for  life*  which  is  very  customary  in  conveyancing.(n)  Bot 
coparceners,  joint  tenants,  or  tenants  in  common,  may  demise  their 
T  «175  1  ^^^P^^^i^^  moieties  ^or  purparties  either  to  each  other, 
*•  J  or  to  a  8tranger.(o)    And  there  is  a  point  of  law  on  this 

subject,  which  requires  to  be  noted,  viz.  that  if  there  be  two  joint 
tenants  in  fee,  and  one  make  a  lease  for  years,  and  die,  the  surviving 
feoffee  shall  have  the  reversion  by  survivorship,  but  not  the  rent, 
because  he  claims  from  the  first  feoffor,  which  is  paramount  the 
rent.(p)  Here,  therefore,  contrary  to  the  general  rule,  the  rent  is  not 
incident  to  the  reversion.  The  leases  of  copyholders  depend  on  the 
custom  of  the  manor,  where  it  is  positively  restrictive;  and  if  they 
are  contrary  to  it,  as  by  exceeding  the  term  allowed,  and  are  ma«fo 
whhout  the  lord's  license,  they  amount  to  a  forfeiture  :(9)  bat  if  a 
4iopyholder  made  a  lease  for  a  year,  according  to  the  custom,  and 
covenant  that  at  the  end  thereof  the  lessee  shall  enjoy,  or  that  he  wiH 
permit  him  to  enjoy,  the  lands  for  a  longer  term,  such  evasion  is 
allowed,(r)  these  not  being  lawful,  immediate,  and  absolute  leases  lor 
more  than  one  year.(5)  As  to  leases  made  by  those  who  have  but  an 
estate  for  years  themselves,  it  is  plain,  such  termors  may  either  assiffo 
their  whole  interest,  or  make  an  under-demise  for  part  only  of  the 
residue  of  their  term.  But  though,  if  a  lessee  for  years  make  a  feoff* 
ment,  or  levy  a  fine,  these  acts  incur  a  forfeiture,  the  aanrte  consa- 
quence  does  not  follow  where  he  only  makes  a  lease  for  a  greatsr 

Leasei,  D. ;  and  in  one  case  tbey  aeem  to  have  been  held  only  void  for  the  esoeii.  BmH» 
oasUe  T.  Sbaitoe,  1  Anatr.  77,  hot  tee  Roe  d.  Bnine  t.  Prideanx,  10  Eaat,  IS&. 

(>)  Go.  Ln.  315  a.  Jenkina  d.  Yalea  7.  Church,  Cowp.  483.  See  Doe  d.  StootbooM  Y. 
Jenkina,  5  Bing,  469. 

ik)  Jenkina  d.  Tato  ▼.  Chorch,  Cowp.  482.  Doe  d.  Simpeon  ▼.  Butcher,  1  Don;.  50.  See 
liOdford  V.  Barber,  1 T.  R.  95.  Doe  d.  Bfartin  v.  WatU,  7  T.  R.  83.  Doe  d.  Sheppafd  t. 
Allen,  3  Tau.  7a 

it)  SUlea  y.  Cooper,  3  Atk.  692.  Ltewellin  ▼.  Mackworth,  Bam.  C.C.  450.  Steed  ▼.  Whit 
aker,  Bam.  C.  C.  221.  See  Daun  v.  Spurrier,  7  Vea.  235, 236.  Brown  t.  Odea,  1  Sob.  It 
L.  120, 121. 

•  (m)  Stilea  t.  Cuwper,  3  Atk.  693.    Doe  d.  StOQthottae  t.  Jenkina,  5  Biii|r.  469. 

•  (n)  See  Su;.  Pow.  oh.  z.  p.  569,  ed.  4. 

(e)  See,  aa  to  the  leaaea  of  joint  tenanta,  Co.  Ln.  186  a.  Whitkiok  t.  HnntweO,  2  Rdt 
Ab.  89,  pi.  4, 5.  Smallman  ▼.  Agborou|rh,  lb.  pi.  6.  Clerl[  ▼.  Clerk,  2  Vera.  323 ;  of  copiir- 
eeoera,  2  Roll  Ab.  64,  pl.4 ;  of  tonanU  in  common,  lb.  pi.  3.    Co.  Ln.  45  a.dD  Harg.  n.  7. 

(p)  Co.  Lb.  185  a. 

Iq)  Baateourt  v.  Weeks,  1  Balk.  187.  In  general,  a  leaae  ibr  a  bnffer  term  than  one 
year,  without  the  lord*a  license,  is  a  forfeiture.  Torner  t.  Hodges,  Hntt  101.  Eastv* 
Hardmg,  Cro.  EL  499.    Co.  Ln.  59  a.  it  Harg.  n.  4. 

(r)  Harolen  ▼•  Hamlen,  1  Bola.  190.  Montagoe'a  case,  Cro.  Jac  301.  4  Bse.  Ab.  H.  Oi 
135.  See  Doe  d.  Nonn  ▼.  Luffkin,  4  East,  221.^  Luffkin  ▼.  Nonn,  1  New  R.  163.  11  Vea. 
170.    GUb.Ten.233.    Fenny  v.  ChiM,  2  Man.  &  Set.  255. 258. 

(a)  See  Doe  d.  Coore  ▼.  Clare,  2  T.  R.  744.    5  T.  R.  167,  cit 
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nmnber  of  ymvB  than  be  has  to  come  in  the  land ;  because  it  is  only 
a  contract  between  him  and  the  under-lessee,  which  does  not  operate 
on  or  prejudice  the  interest  of  the  original  lessor,  nor  does  it  usurp  or 
touch  the  freehold  *and  inheritance.(0  As  leases  for  r  ^.^^^  n 
years  are  part  of  the  personal  estates  of  the  several  ter-  ^  •' 

mors,  it  oecessarily  follows,  that  they  vest  in  executors  and  adminis- 
trators.  Consequently,  these  representatives  of  their  deceased  prin- 
cipal acquire  the  same  right  of  making  under-leases  as  he  possessed, 
'and  the  rent  is  assets  in  their  hands.(tt)  Lastly,  where  there  is  special 
authority  of  leasing,  without  a  beneficial  estate  in  the  lands,  as  in 
bailifis,  ffuardians,  and  others  particularly  empowered  and  commis- 
atoned  (or  that  purpose,  it  ought  to  appear  that  they  have  pursued 
their  authority,  and  therefore  their  leases  more  peculiarly  should  be 
in  writing,  and  not  by  parol  or  oral  agreement.  Indeed,  by  the  sta- 
tute of  frauds,  parol  leases,  in  general,  are  only  valid  for  three  year8;(i;) 
but  courts  of  eauity  have  gone  great  lengths  in  their  construction  of 
that  law,  as  well  in  regard  to  agreements  for  leases,(to)  as  other  con* 
tracts. 

The  law  has  not  appropriated  any  peculiar  form  of  words  to  the 
creation  of  a  lease,  but  any  expressions  will  avail,  which  denote  the 
intention  of  the  parties  of  entering  into  this  contract,  with  sufficient 
and  reasonable  certainty,  which  is  more  especially  requisite  as  to  the 
commencement  and  duration  of  the  term.  But  the  entry  of  the  lessee 
is  necessary  to  the  perfection  of  the  lease,  so  as  to  vest  in  him  all  the 
rights  incident  to  possession ;  I  mean  at  common  law,  and  indepen- 
dently of  the  statute  of  uses;  which  brings  me  to  the  other  class  of 
conveyances  by  deed,  namely,  such  as  have  their  operation  by  virtue 
of  that  law. 

*1L  It  has  already  been  observed,  that  the  law  imputes  p  ^.^^  ^ 
to  -the  tenant  of  the  freehold  a  sort  of  corporeal  possession,  ^  ^ 

called  seisin,  of  the  land ;  which,  among  other  qualities,  while  it  lasts, 
enables  him  only  to  be  the  defendant  in  real  actions  ;(z)  and  which 
cannot  be  devested  out  of  him  but  by  such  special  ways  and  means  as 
are  regularly  fitted  to  this  end.  But  to  answer  various  purposes,  what 
were  called  uses  were  very  early  introduced  into  our  law ;  as,  if  A. 
conveyed  lands  to  B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  here 
B.  had  the  legal  estate  or  seisin  in  fee,  and  C.  was  entitled  in  fee  to 
the  beneficial  interest  or  use.  The  claim  of  C.  and  his  heirs  was  of  the 
confidential  kind,  founded  in  conscience,  and  in  process  of  time  enfor- 
ced in  the  courts  of  equity.  Uses  soon  became  the  subject  of  much 
sophistication,  and  were  productive  of  inconvenient  and   injurious 

(f)  It  it  no  djMeUin,  Anhfield  ▼.  Ashfield,  Latch,  199.  Noy,  99.  Eutooort  ▼.  We«ka,  1 
8«]k.  187,  unless  st  election.  Hovenden  t.  Anoeslej,  2  Sch.  &,  L.  633.  It  is  still  more 
▼enial  than  those  freehold  conve^nces  made  bjr  particular  tenants,  which  bSnbci  to  paM  a 
fee,  hot  are  not  operative  enough,  and  which  therefore  incur  no  forfeiture.  1  Burr.  93.  Co. 
Ln.  273  a.  BotL  n.  I.  3.  And  in  equity  such  leases  are  good  (or  so  many  years  as  the 
lessor  has  power  to  grant  Pawcy  v.  Bo  wen,  1  Ch.  C.  23.  3  Freem.  171.  Bettesworth  t. 
8t  Faars,  Set.  C.  C.  66.  1  Toml.  P.  C.  249 ;  but  in  a  court  of  law,  perhaps,  void  in  toto. 
Roe  d.  Bruoe  v.  Prideauz,  10  East,  1.58. 

(II)  See  Finch's  case,  6  Co.  68  a.    Toller,  Ex.  179. 

(9)  St29Ch.  ll.c.3,§^l,2. 

{w)  That  it  has  been  expounded  with  as  much  latitude  at  law,  see  Watk.  Con  v.  pp.  7. 10, 
1  ],  ed.  Prest    Denn  d.  Jacklin  v.  Cartwright,  4  Cast, 29. 

(x)  Sup.  152.    Co.  Ln.  266  b.    Bud.  n.  1. 
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refinenentt.  They^  wore  also  otNwxious  to  jufll  odiamv  bewino  bf 
mich  roeami  the  beinefieiai  interest  in  lands  might  be  secretlj  tnuis- 
ferred.  without  the  notoriety  of  convoyancet  operating  bjr  tii^ryof 
sieisin  f  and  this  was  giving  occasion  to  perjury  «nd  {tmud.(^)  Where- 
fbre  the  memorable  statute  of  i]8e9  was- pas8od,(r)  which  ia  commonly 
said  to  transfer  uses  into  possessiont  thai  is,  absolutely  lo  tnoMfer  tk§ 
]^l.seisin<a)  I  have  been  describings  to  the  cesturquo  use, or  person 
ontitled  to  the  beneficial  interest  and  profits  of  the  laiid.  Hence  a  dia» 
tinction  arose  between  such  uses  as  are,  and  are  not,  execoled  by  the 
statute.  In  order  that  the  statute  may  have  its  eflfect,  four  eoootirrent 
circumstances  are  necessary  :  first,  that  there  be  a  person  seised  to 
the  use;  secondly,  a  cestuy  que  use  in  esse ;  thirdly,  a  use  i» esse,  in 
r  *178  1  P^^'^'^^^i^'  reversion,  or  remainder ;  and,  ^lastly,  that  the 
^  J  estate  of  the  trustee  may  vest  in  the  cestuy'qt]et]seii(6)  By 

the  first  requisite,  terms  for  years  are  excluded  from  being  thus 
indirectly  conveyed ;  as^  if  A.  make  a  lease  to  B.  for  years^  to  the  use 
of  Co  as  B.  can  in  l^al  language  be  only  p9$s$ssedr  and  not  Mwerf, 
of  this  term,  therefore  C.  does  not  acquire  the  possession  by  the  sta- 
tute of  U8e8.(c)  But  we  must  distinguish  that  case,  so  put,  from  what 
is  the  most  constant  usage  of  conveyancing*  For  if  a  person  seised 
of  a  freehold  interest  bargain  and  sell  the  land  for  a  year,  or  the  like^ 
the  statute  will  execute  the  possession  to  such  lessee,  at  least  for  the 
purpose  of  enabling  him  to  take  a  release,  even  where  there  is  another 
termor  for  years  in  possession  ;  and,  where  there  is  no  such  tenant  in 
possession,  for  all  purposes  whatsoever.  Because  the  bargainor  btm« 
self  stands  seised  to  the  use  of  tiie  bargainee,  quoad  the  term?  and, 
as  Sir  William  Blackstone  observes^  from  a  very  learned  jtidge  in 
James  I.'s  time,(//)  the  bargain  vests  the  use,  and  the  stattite  the  pos** 
sessioa^tf)  By  the  latter  requisites  it  appears,  that  contingent  uses, 
while  they  remain  contingent,  are  not  executed  l^  the  statute ;  bar, 
as  Sir  William  Blackstone  expresses  it,  the  operaiiien  of  the  stattite 
may  wait  till  the  use  is  to  arise ;(/)  and  he  also  remarks,  ttwt  there 
must  be  a  person  seised  to  the  future  usev  si  the  time  the  contingeticy 
happens ;  and  that  by  this  mode  of  conveyancing  a  fee  may  be  Itmhdd 
after  a  fee,  as  well  as  in  executory  devises.(^  Farther,*  it  n  coai- 
r  ^j^g  -r  monly  holden,  that  the  statute  cannot  ^execute  a*  use  upon 
'-  -J  a  use,  that  is,  it  cannot  exert  itseAect  more  than  once,  nor 

(y)  Doct.  Sl  St  dial.  II.  ch.  zxiii.  Chudleij^h's  case,  1  Co.  131  a.  W.  Jon.  137,  cit 
Brent*8  case,  3  I.«on.  1 6, 1 7.  Southool  ▼.  Stowel,  3  Mtod;  310,  arr.  BaooD*i  Urie  of  the  Lav, 
Works,  vol  iv.  pp.  133, 133,  ed.  1819. 

ix)  St  37  Hen.  VIIL  o.  10.  This  sUtata  exteoda  Dot  to  oopjhoidera,  for  it  would  be  a. 
If  reat  prejodice  to  lords  of  manors.  Rowland  t.  Malster,  Cro.  Car.  44.  Harrington  v.  Smitb, 
3  Sid.  41.  73.    Rigden  v.  Vallier,  3  Ves.  357. 

(ff)  Sec  R6we*s  Dacoo,  note  87,  p  146  Barker  t.  Keate,  3  Mod.  353.  GHb.  Ua.  330. 
Co.  Ln.  366  a  n.  A.  (6)  (^udleigh*8  case,  1  Co.  136  a.    1  And.  331.    Gilb;  Ua.  80. 

(t)  The  case  in  the  text  is  not  nofficiently  guarded  :  a  lease  may  be  granted  to  nse^  and 
the  statute,  as  it  is  observed  bek)w,  operates  on  the  seisin  of  the  grantor ;  but  a  lease  already 
in  existence  cannot  be  assigned  to  uses.  Anon.  Dy.  369  a,  pi.  50.  fiac  Us.  43.  Co.  Lo. 
373  a.    Butl.  n.  viii.  3.    1  Sand.  Us.  310,  ed.  3.    Gilb.  Us.  79,  80. 

(d)  Doddridge,  J.  (e)  Etfttace  v.  Sea  wen,  Cro.  Jac.  696.    3  01.  Comm.  338. 

(/)  3  l»L  C4}ram.  334.  See  this  subject  more  fully  diiicussed,  Feame,C.  R.  ch.  iii.  §  ^ 
&  Butl.  n.  h,  pp.  390.  303,  ed.  7.  Sugd.  Pow.  ch.  I.  ^  3,  p.  13,  cd.  4.  Co.  Ln.  373  a,  n.  1,  iv. 

iff)  But  by  a  devise  the  freehold  itself  is  directly  transferred  to  the  executory  devisee, 
without  the  uecessity  of  any  person  being  seised  under  the  will  to  execute  an  estate  to  (lie 
use  when  it  arises;  but  it  is  otherwise  where  a  feoftVncnt  or  other  cooveyanoe  is  noade  lo 
executory  oaea    Gilb.  Us.  137,  and  the  books  cited,  Sup.  note  i 
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have  a  doable  or  repeated  operation.  Thus,  if  A.  infeofT  B.  and  his 
heirs  to  the  use  of  C.  and  his  heirs,  in  trust  for  D.  and  his  heirs,  the 
statute  goes  so  far  as  to  execute  the  possession  in  C.  and  his  heirs,  but 
there  stops ;  he,  therefore,  and  not  D.,  has  the  legal  seisin  in  fee ;  yet 
D.  has  a  beneficial  or  trust  estate  in  fee.(A)  The  last  case,  in  which 
the  statute  does  not  execute  or  transfer  the  possession  to  the  use,  hap- 
pens,  where  the  trust  is  of  such  a  nature,  as  to  require  the  legal  estate 
to  vest  in  the  trustees,  as  if  they  are  to  receive  and  pay  over  the  rents 
and  profits.(t) 

However,  where  the  statute  operates,  it  puts  the  cestuy  que  use 
into  full,  actual,  and  immediate  possession,  so  as  to  enable  him,  before 
entry  into  the  lands,  to  maintain  an  assize,  or  action  of  trespass.(^') 

On  the  other  hand,  where  the  estate  of  cestuy  que  use  is  not  exe* 
cuted  by  the  statute,  it  is  called  a  trust,  and  is  much  the  same  thing 
as  a  use  was  before  the  passing  of  that  law.  A  trust  estate  is  des- 
cendible according  to  the  common  rules  and  canons  of  hereditary 
transmis8ion.(&)  Thus  Sir  Edward  Coke  observes,  that*of  a  use  there 
may  be  possessio  fratris(/)  (a  doctrine  concerning  descents  explained 
in  the  last  lecture,)  which  must  be  understood  of  uses  before,  or  not 
executed  by,  the  statute ;  for  such  as  are  within  that  law  become  mere 
legal  estates  ;(m)  and  therefore  as  to  them  the  assertion  would  not 
make  the  intended  distinction :  it  would  bring  no  increase  of  know- 
ledge, and  might  be  ranked  among  Mr.  fx»cke*s  trifling,  or  identical 
propositions. (n)  In  these  cases,  where  the  legal  seisin  remains  with 
the  *feofiees  or  trustees,  the  cestuy  que  trust,  who  has  the  ^  ^.  ^^  •. 
beneficial  interest,  is  said  to  have  an  equitable  estate.  I-  ^ 

And  these  trusts,' in  many  respects,  resemble  the  equity  of  redemption, 
before  described,  after  a  mortgage  in  fee.  In  both  these  interests  a 
husband  is  entitled  to  be  tenant  by  the  curtesy ;  though  it  is  settled 
that  a  wife  is  not  to  be  endowed  of  a  trust  estate.(o)  But  where  money 
is  by  marriage  articles  agreed  to  be  laid  out  in  the  purchase  of  a  real 
estate,  husband  will  be  entitled,  according  to  the  maxims  of  courts  of 
equity,  to  the  produce  of  it  during  his  life,  as  tenant  by  the  curtesy, 
because  it  is  considered  as  land.(p) 

Between  a  trust  estate  for  years,  and  one  in  fee,  there  is  this  con- 

(k)  Bftc  Us.  43.  Hopkini  v.  Hopkins,  1  Atk.  591.  1  West,  691.  See  the  reiuon  of  this 
well  explained,  Rowe's  Baonn,  Uses,  note  74,  p.  134.  The  publication  there  alluded  to  is 
Watk.  Princ.  Conr.    See  Introd.  p.  9. 

(t)  Ke?il  T.  Saunders,  1  Vern.  415.  Syroson  t.  Turner,  1  Eq.  Ab.  383,  marg.,  and  the 
cases  collected,  1  Sand.  Us.  206,  ed.  3.    2  Sau.  11  b.  c. 

ij)  Anon.  Cro.  BL  46.    Green  v.  Wiseman,  Ow.  86.    Sap.  177,  note  a. 

(*)  Banks  v.  Sutton,  2  P.  W.  713.  Cowper  ▼.  Cowpcr,  2  P.  W.  736.  Glenorchy  ▼.  Bos- 
▼ille.  Gas.  temp.  Talb.  1 9. 

(/)  Co.  Ln.  14  b.    Bac  Us.  11.    Corbet^s  case,  2  And.  146.    Gilb.  Us.  17. 237. 

(m)  Co.  Ln.  14  b.  Harg.  n.  5.  (n)  Lucke,  Hum.  Und.  b.  iv.  c  6. 

(0)  Attorncy-General  v.  Scot,  Cas.  temp.  Talb.  138.  Sugd.  V.  &  P.  App.  n.  xvii.  p.  33, 
ed.  6.  Casbume  V.  Inglis,  7  Vin.  159, 160.  1  West,  231.  1  Atk.  606.  Dixon  v.  Saville, 
1  Bro.  C.  C.  3'25.  See  the  cause  of  this  anomaly  well  explained,  Darcy  v.  Blake,  2  Sch.  6l 
L.  388,  389.  But  to  prevent  the  title  of  dower,  the  mortgage  mutit  of  course  have  been  made 
before  the  marriage.  From  the  commencement  of  the  year  1834,  dower  will  attach  on  equit. 
able  as  well  as  legal  estates  of  inheritance,  in  all  marriages  subsequently  contracted.  St  3 
&.  4  Will.  I V.  c.  105,  §  2 ;  but  such  right  of  dower  may  be  disappointed  by  devise,  §  4,  barred 
by  deed,  §  6,  or  will,  §  7. 

(p)  Cunningham  v.  Moody,  1  Ves.  174.  See  Hearle  v.  Greenbank,  I  Ves.  307.  Casbume 
▼.  Inglis,  1  Atk.  606.    1  West,  231, 232. 
D£G£MBBR,  1842.— 2  H 
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siderable  distinction,  that  cestuy  que  trust  for  years  may  forfeit  his 
interest  for  felony,  though  it  is  otherwise  as  to  cestuy  que  trust  in 
fee.(9)  But  in  either  case,  the  disposition  made  by  the  cestuy  que 
trust  of  his  interest,  is  as  binding  in  equity,  for  the  most  part,  as  if  he 
had  been  possessed  of  the  legal  estate.(r) 

I  must  now  advert  to  the  more  modern  forms  of  conveyancing,  intro- 
duced by  the  statute  of  uses,  and  built  upon  the  operation  of  that  law. 
These  are  in  general  supposed  to  have  been  brought  into  practice 
chiefly  with  a  view  of  avoiding  the  necessity  of  making  public  livery 
of  seisin.  The  statute  therefore  has  in  some  degree  had  an  effect 
r  *181  1  ^'r^^^'y  opposite  to  its  purposed  ♦tendency,  which  was  to 
^  -'  prevent   clandestine  alienations,  and  secret  interests  in 

landed  property.(5)  But  whence  arose  so  general  a  dread  of  feoff- 
ments with  open  livery  of  seisin,  it  is  difllicult  to  ascertain;  especially 
considering  the  great  efficacy  of  that  species  of  assurance,  in  clearing 
wrongful  c!aims,(0  in  creating  a  freehold  in  the  feofl^ee  even  from  the 
hands  of  a  lessee  for  years,(tf)  and  in  absolutely  destroying  contingent 
remainders,  without  suffering  a  recovery .(t?)  But  deeds  contrived,  by 
the  aid  of  the  statute,  to  avoid  livery  of  seisin,  disturb  no  estate  vested 
or  contingent,  and  are  called,  by  a  learned  writer,  innocent  convey- 
ances, as  passing  no  more  than  the  alienor  may  lawfully  grant.(ti7) 

Such  deeds  are  either  primary,  or  relative  to  some  assurance  of 
record,  which  latter  must  be  taken  notice  of  in  the  next  lecture. 

The  primary  conveyances  built  on  the  statute  of  uses  are, 

1.  Where  a  man  covenants  to  stand  seised  to  the  uses  specified* 
This  topic  is  copiously  and  scientifically  treated  of  in  Bacon's  Abridge- 
ment, under  the  title  "  Uses  and  Trusts."(a:) 

2.  By  a  bargain  and  sale  indented,  sealed,  and  enrolled,  pursuant 
to  the  Stat.  27  Hen.  YIII.  c.  16,  a  freehold  may  be  passed,  by  the 
operation  of  the  sale  and  of  the  statute  of  uses,  by  a  single  deed,  with- 
out relation  to  another,  and  without  livery  of  seisin.(y) 

3.  Lastly,  the  most  usual  conveyance,  depending  on  the  statute  of 
uses,  is  by  two  separate  deeds  or  indentures  of  lease  and  release ;  the 
f  ^182  1  forn^er  of  which  is  ♦rather  a  bargain  and  sale,  on  a  pecu- 
I-  -I  niary  consideration,  for  one  year,  as  to  its  effect  ;{z)  and, 
by  the  help  of  the  statute  of  uses,  it  gives  instant  and  actual  posses- 
Co)  Fawlet  V.  Attorney.Geoeral,  Hard.  467.   2  Hawk.  P.  C.  450.  See  Smith  ▼.  Wheder, 

I  Mod.  16. 3a 

(r)  See  Washbourno  t.  Downeis  I  Vem.  440.    1  Ch.  C  213.    Bowater  v.  Elli*,  Pr.  Oi. 
81.    2  Vera.  344.    Radford  v.  Wilson,3  Atk.  »I5.    Kirkham  v.  Smith,  Amb.  518.    Pifgot 
T.  Waller,  7  Ves.  1 12.    Grenville  v.  BIytb,  16  Ves.  224. 230.    It  ia  usual  to  adopt  the  nnM 
form  of  conveyance  aa  in  paaaing  a  legal  estate.    1  Sand.  Us.  273,  ed.  3.    Co.  Ld.  290  b.^ 
Botl.  D.  xvi^  and  see  1  Preat  Abs.  146. 5. 

(t)  Co.  Ln.  272  a.    Butl.  n.  iu.  (0  Co.  Ln.  9  a.  49  a. 

(tt)  Sup.  p.  167.  (t))  Archer*s  case,  1  Co.  66  b. 

lu>)  Fearne,  C.  R.  ch.  ▼.  §  6,  p.  321,  ed.  7. 

{x)  Sse  also  2  Sand.  Us.  78,  ed.  3.  The  reasons  of  the  difnse  or  nonoae  of  this  form  of 
eonveyanoe  are,  1.  It  docs  not  admit  of  general  powers,  as  of  leasing,  &c  2  Sand.  Us.  )l<2. 
Whaiey  v.  Tankard,  2  Lev.  52.  54.  Gilb.  Uh.  46.  220,  and  see  Sug.  Pow.  ch.  II.  §  it  p.  122, 
ed.  4.  2.  It  is  a  voluntary  conveyance,  void  against  subscqaent  purchasers.  St.  27  Elii.  e. 
4.     Evelyn  v.  Templar,  2  Bro.  C.  C.  148. 

(y)  The  same  observution  is  applicable  to  this  conveyance ;  it  does  not  admit  a  reserva- 
tion  of  powers  in  favour  of  a  person  not  within  the  scope  of  the  consideration.  Gilb.  Us.  46, 
and  see  Mills  v.  Parsons,  Ma  547.    4  Cru.  Dig.  322,  IsL  ed.  228,  ed.  2. 

(r)  Barker  v.  Keat,  2  Mod.  252.    Co.  Ln.  ;^72,  a.  vi.  2  Butl.  n. 
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mon  to  the  lessee  or  bargaioee,  at  least  so  as  to  make  him  legally 
capable  of  taking  a  release,  vesting  in  him  seisin  of  a  freehold  inter- 
est.(a) 

The  lease  and  release  are  in  the  nature  but  of  one  deed  ;{b)  and 
they  are  usually  executed  at  the  same  meeting;  and  the  release  has 
an  express  relation  to  the  statu:e  of  uses,  in  the  following  or  similar 
words,  viz.  "  ail  which  premises  are  now  in  the  actual  possession  of 
A.  R  (the  releasee)  by  virtue  of  a  bargain  and  sale  to  him  thereof 
made  for  one  whole  year,  in  consideration  of  five  shillings,  by  an 
indenture  bearing  dale  the  day  before  the  date  of  these  presents,  and 
by  force  of  the  statute  for  transferring  uses  into  possession."  It  is, 
therefore,  the  bargain  and  sale  for  a  year,  on  which  the  statute  ope- 
rates, and  ^ives  the  bargainee  possession,  to  enable  him  to  take  a 
release.  It  such  release  is  to  the  use  of  the  releasee  himself  in  fee,  he 
has  the  inheritance  by  the  common  law;  if  to  the  use  of  others,  this, 
indeed,  gives  fresh  occasion  for  the  8tatute.(c)  But  a  corporation 
cannot  convey  by  lease  and  release  under  the  statute,  because  a  cor- 
poration cannot  be  seised  to  a  use,  which  is  requisite  in  the  capacity 
of  bargainor. (rf)  A  corporation  may  convey  by  feoffment  and  other 
means,  and  also  by  lease  and  release  at  common  law,  that  is,  causing 
an  actual  entry  to  be  made  by  the  lessee,  prior  to  the  release.(6) 

Sir  William  Blackstone  hints  at  a  doubt,  formerly  entertained,  con- 
cerning the  validity  of  this  mode  of  conveyancing.(/)  This  objec- 
tion was,  that  there  ought  to  be  an  actual  entry,  by  the  lessee,  under 
the  prior  •indenture.(g')  But  this  appears  to  be  a  very  r  uioo  i 
groundless  scrupulosity,  and  to  oppugn  the  direct  sense  ^  J 

and  general  construction  of  the  statute.(A)  Perhaps  a  more  solid  diffi- 
culty arises,  when  we  come  to  consider,  how  a  lease  and  release  can 
be  available,  under  the  statute  of  uses,  where  a  reversion  or  remain- 
der is  to  be  conveyed.  For  how  can  the  vendor  bargain  and  sell  the 
present  possession,  which  he  is  not  himself  entitled  to  invade  ?  Or,  how 
can  the  law  supply  the  actual  entry  of  the  lessee,  when  such  entry 
would  be  wrongful  and  illegal  7  If,  indeed,  there  is  a  subsisting  free- 
hold interest,  the  reversion  or  remainder  expectant  thereon  may  very 
consistently  be  passed  away  by  the  release,  by  force  of  the  word 
''grant,"  which  is  apt  and  usual  on  these  occasions.  Such  case 
stands  wholly  independent  of  the  statute,  which  is  not  then  called  in 
aid  to  convey  a  freehold  without  livery  of  seisin.  But,  if  there  is  only 
a  term  of  years  outstanding,  how  is  the  present  freehold  to  be  conveyed 
without  livery  of  seisin,  since  the  releasor  cannot  give  a  present 
estate  of  any  kind  to  the  intended  releasee  ?(t)  Perhaps  it  may  be 
technically  answered,  that  the  possession  of  the  termor  for  years  is 
the  possession  of  him  who  has  the  next  estate  of  freehold  ;(J)  and, 
therefore,  may  be  bargained  and  sold  by  him.    This  vicarious  pos- 

(a)  Gilb.  Us.  228, 239,  n.  ed.  Sugd.    Rowe*8  Baoon,  Uses,  n.  87,  p.  146. 

(6)  Btrker  v.  Kent,  2  Mod.  252.     1  Freem.  251 .  (e)  Go.  Ln.  272  a.  Botl.  n.  tL  2. 

(d)  Gtlb.  Us.  5.  170.  Co.  Ln.  272  a.  ▼!.  2.  Botl.  n.  See  this  point  fully  investigated, 
Glib.  Us.  S.Sufrd.  n.    Rowe*s  Boo.  n.  113,  p.  178. 

(e)  Co.  Ln.  272  a.    Butl.  n.  vi.  2.    2  Sand.  Us.  50,  ed.  3.        (/)  2  BI.  Comm.  339. 

{g)  Barker  v.  Keat,  2  Mod.  252.  See  Rowe*s  Bueon,  n.  87,  p.  146.  2  Prest  Conv.  390. 445. 
(A)  Co.  Ln.  27  i  a.  vi.  2,  Butl.  n. 

(i)  See  2  Ca.  &  Op.  144.  148.  Gilb.  Us.  104. 298, 299,  and  Sajd.  n.  227.  Co.  Ln.  370, 
1.  n.  3.  (;)  Ca  Ln.  316  b.  BoU.  n.  1.    Walk.  umo.  66, 67. 
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session,  we  have  before  seen,  is  a  regulating  principle  in  the  law  of 
descents ;  but,  here,  that  idea  is  carried  to  a  much  greater  extent. 
However,  even  in  these  instances,  the  practice  universally  prevails; 
and  the  courts  will  not  now  suffer  it  to  be  questioned,  or  shaken  with 
erudite  scruples,  though  it  seems  established  on  custom  rather  than 
legal  reasoning.  But  this  point  deserves  to  be  mentioned,  as  it  tends 
to  unfold  the  grounds  and  principles  of  the  law. 
r  *184  1  *^'  ^^y  ^'^^  ^  cursorily  remarked,  that  wherever  a 
I-  J  greater  interest  than  for  a  term  of  years  is  to  be  conveyed 

by  any  of  the  means  treated  of  in  this  lecture,  such  freehold  convey- 
ances must  relate  to  lands  of  free  tenure.  For,  if  copyhold  lands  are 
attempted  to  be  passed  by  lease  and  release,  for  instance,  it  incurs  a 
forfeiture  to  the  lord.(A)  If  such  lands  lie  intermixed  with  freehold 
premises  (which  is  very  frequently  the  case,)  the  alienor  may  in  the 
release  grant  such  parts  as  are  freehold,  inserting  a  covenant  to  sur- 
render the  copyholds,  and  also  a  proviso  that  the  indenture  shall  not 
be  construed  as  an  attempt  to  convey  the  latter,  in  order  that  no  for- 
feiture may  be  deemed  to  be  incurred.(/> 

There  are  two  remaining  titles  to  be  mentioned,  that  by  matter  of 
record,  and  that  by  devise ;  the  former  of  which  will  be  the  subject  of 
the  next  lecture. 

{k)  1  Roll  Ab.  508,  pi.  11.    See  oontra,  London's  case,  Godb.  269.    Gilb.  Ten.  355,  ed. 
Watk.  (i)  See  3  Walk.  Cop.  373.    App.  ed.  4. 


LECTURE  XXX. 

OF  TITLE  BT  MATTER  OF  RECORD. 

There  are  four  ways  by  which  a  title  to  lands  and  tenements  may 
be  acquired  by  matter  of  record,  viz.  by  a  private  act  of  parliament, 
by  a  royal  grant,  by  a  fine,  and  by  a  common  recovery.(a) 

I.  It  is  not  unfrequently  necessary  to  resort  to  the  legislature  to 
unfetter  a  settled  estate,  for  a  convenient  sale,  settling  other  lands  in 
lieu  thereof,  and  for  other  purposes  of  accommodation,  which  could 
r  *186  1  ^^^  ^  •accomplished  by  the  judicial  magistrate.  The 
I-  J  construction  of  a  private  act  of  parliament  is  governed 

by  the  same  rules  as  conveyances  and  deeds  between  party  and 
party.(6)     But 

IL  The  construction  of  a  royal  grant  differs  from  that  made  on  the 
grant  of  a  subject*  In  the  latter  case  the  maxim  obtains,  verba  fortius 
accipiuntur  contra  proferentem.(c)    But  the  grants  of  the  king  are 

(a)  Fines  and  recoTeriea  are  aboliihed  from  the  first  day  of  the  jear  1834,  St.  3  &  4 
WUL  IV.-  c.  74,  t.  3,  for  which,  as  a  bar  to  the  issue  in  tail  and  remaindermen  respectively, 
a  deed  enrolled  in  tlie  coort  of  chancery  is  sobstituted.    Ibid.  ss.  19. 41. 

(6)  Hornby  ▼.  lloulditch,  1  T.  R.  93,  n.  Loflft,  41^  See  Eton  College  ▼.  Bp.  of  Wincbss- 
ter,  3  Wils.  496, 497.    Townley  t.  Gibson,  3  T.  R.  705. 

(c)  Go.  Lu.  36  a.  183,  a  Alo.  Max.  Reg.  3.  This  mle  is  properly  applicaUs  only  to 
arobigoities.  Reniger  v.  Fogoasa,  1  Plowd.  10  b.  Pepys  t.  Crereton,  Gilb.  350.  Oa  the 
same  principle,  in  the  cItU  law,  Veteribas  placet,  pactionem  obscoram  iis  nooere,  in  quomm 
fait  potestate  legem  apertios  oonscribere,  Dig.  II.  ziv.  39,  and  see  Dig.  XVIII.  L  21.   See 
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interpreted  most  favourably  for  the  crown ;  and  nothing  is  supposed 
to  be  included,  that  is  not  clearly  specified  and  expre3sed.(£0  Per* 
haps  this  principle  savours  but  little  of  an  enlightened  -age ;  and  it  is 
most  reasonable,  in  all  instruments,  to  construe  expressions  according 
to  their  natural  import,  without  any  straining  on  either  side.  The 
alienation  of  crown  lands  was  formerly  uncontrolled  :  but,  by  a  law 
passed  at  the  accession  of  Queen  Anne,  they  are  grantable  only  for 
thirty-one  years,  or  three  lives,  the  tenant  is  to  be  made  punishable 
for  waste,  and  one  third  of  the  yearly  value  is  to  be  reserved  as  a 
rent.(e) 

III.  I  proceed  now  to  the  consideration  of  fines ;  which,  if  we  be* 
lieve  Sir  Edward  Coke,  were  frequent  before  the  Ck)nquest ;(/)  nor 
are  other  advocates  wanting  to  maintain  their  great  antiquity.(^) 

*A  fine  is  an  action  real,  commenced  by  suing  out  a  r  ^.q^  •■ 
writ,  and  afterwards  compromised,  ended,  and  adjusted,  ^  -I 

bv  agreement  under  the  license  and  sanction  of  the  court  of  common 
pleas,  or  other  judges  or  commis8ioners.(A)  This  writ,  directed  to  the 
sheriff,  enjoins  him  to  command  the  defendants,  that  they  perform  to 
the  plaintiflfthe  covenant  made  between  them,  concerning  the  lands 
intended  to  be  thus  assured,  of  which  a  description  is  inserted.  But 
a  fine  may  be  levied  of  incorporeal  hereditaments,  as  of  a  rent.(i)  It 
may  be  also  levied  upon  every  writ,  by  which  land  is  demanded, 
charged,  or  bound,  or  which  concerns  land,  not  being  a  personal 
action.(^')  After  the  writ  follow  the  license  to  agree,  and  the  other 
formal  parts,  not  necessary  to  be  here  recited.  He  who  thus  levies  a 
fine  is  styled  the  conusor,  and  he  to  whom  it  is  levied  the  conusee, 
A  corporation  aggregate  may,  it  seems,  be  either  conusors  or  conusees 
in  a  fine;(A)  though  it  has  been  denied  that  they  can  be  conusors.(/) 

insUnees  of  its  ipplieation,  Bddwin's  eaue,  9  Co.  34  a.  Lofield^s  case,  10  Ca  106  b.  fitgnal 
▼.  Dillon,  printed  oatee,  O.  P.  toL  xiii.  800.    Cro.  &.  R.  102.  pi  3. 

(J)  Willion  ▼.  Bcrklcj,  1  Plowd.  243  a.  Rcz  ▼.  Imber,  2  RdL  Ab.  1S6,  pU  4,  5.  Lee 
▼.  Brown,  Pollez,  416.  But  this  is  to  give  to  the  king*8  grant  a  conati  action  which  is  denied 
to  everj  other  public  instrument:  see  Vattel,  b.  II.  ch.  xrii.  ss.  264.  266;  but  see  Heinecc. 
«.  60.  H3.  In  Boulton  ▼.  Bull,  2  H.  BI.  500,  it  is  very  reasonabljr  made  a  qoeetion,  whether 
such  a  rule  of  construction  can  extend  to  a  grant  made  with  the  advice  of  parliament  See 
Rex  V.  Capper,  5  Price,  217. 

(e)  St.  1  Ann.  c  7,  s.  5 ;  see  34  Geo.  III.  c.  75.  52  GecIIL  c  161.    57  Geo.  III.  c.  97. 

(/)  2  Inst  51 1.    Reading  on  Fines,  p.  2. 

ig)  Stowell  V.  ZoQch,  1  Plowd.  357.  368  b.  DisserUtion,  Mad.  Form.  s.  15;  bat  see  5 
Cro.  Dig.  p.  68.  Tit  XXV.  ch.  i.  ss.  16, 17.  The  tide  of  fines  and  recoveries  will  long  con- 
tinne  to  occupy  a  considerable  space  in  the  code  of  English  law,  notwithstanding  their  abo. 
litioo,  in  future,  as  mentioned  in  the  commencement  of  this  chapter,  and  the  same  principles 
are  generally  applicable  to  the  assurances  which  are  substituted  in  their  place. 

(I)  Wood,  lost  239,  ed.  1728,  245  ed.  1763.  Shep.  Touch.  2.  AnoUier  description,  in 
one  particular  more  accurate,  is  given  by  Cruise :  an  amicable  composition  of  a  suit,  whether 
real  or  fictitious,  between  demandant  and  tenant,  with  the  consent  of  the  judges,  enrolled 
among  the  records  of  the  court  in  which  the  snit  is  comntenced,  for  the  limitation  of  estates 
between  the  parties.    Cruise,  Fines,  ch.  i.    5  Cru.  Dig.  66.    Tit  XXXV.  ch.  i,  s.  9. 

(t)  Stephens  v.  Lewis,  Cro.  El.  673.  Long  v.  Buckeridge,  1  Str.  106.  Shep.T.  11.  8o 
of  an  advowson  in  gross.    Walwyn  v.  Bp.  of  Llandaff,  2  Wils.  242. 

U)  I'ej'B  ca«c«  5  Co.  39  a.  point  1.    Hunt  v.  Bourne,  I  Salk.  340,  point  2. 

{k)  Shep.  Touch,  a  14. 

(/)  Because,  by  the  express  words  of  the  statute,  the  parties  most  appear  personally^ 
wheress  a  corporation  aggregate  can  only  appear  by  attorney.  Co.  Reading,  leot  8,  Com, 
Dig.  Fine  B. 
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The  capacity  is  almost  universal  both  of  passing  and  taking  an  estate 
by  fine. 

Sir  William  Blackstone  enumerates  the  four  kinds  of  fines,(m)  of 
which  the  first,  called  a  fine  sur  conuzance  de  droit  come  ceo  que  il 
ad  de  son  done,  is  the  most  usual,  and  that  which  I  shall  have  in  view 
in  the  following  observations  concerning  the  efibct  of  this  species  of 
conveyance. 

r  #j  g.y  1  *A  fine  is  very  frequently  styled  a  feoffment  of  record  :{n) 
*-  -'  the  learned  author,  just  cited,  says,  it  might  with  more 

accuracy  be  called  an  acknowledgment  of  a  feoffment  on  record  :(o) 
which  is  not  perhaps  making  a  very  substantial  distinction.  But  the 
court  of  King's  Bench  long  ago  denied  a  fine  to  be  a  feeoffment  of 
record  ;  and  said,  it  was  improperly  so  called  ;  and  the  meaning  was, 
that  it  had  the  effect  of  a  feoffment  to  some  purposes,  if  he  that  levied 
the  fine  was  seised  of  the  freehold,  at  the  time  of  the  fine  \eyied,{p) 
Thus  we  have  already  seen,  that  in  divers  respects  it  falls  short  of 
the  force  and  operation  of  a  feoffment  with  livery  of  seisin.  In  other 
respects  it  has  a  greater  efficacy. 

1.  As  to  the  effect  of  a  fine  in  common  with  a  feoffment,  in  addi- 
tion to  what  I  have  before  said,  and  which  may  serve  also  by  way  of 
illustration,  I  shall  cite  the  general  doctrine  of  Sir  Matthew  Hale,  as 
coming  from  so  venerable  authority,  and  as  expressed  with  equal  bre- 
vity and  clearness ;  viz.  **  that  if  there  is  lessee  for  years,  the  remainder 
over  for  life,  and  the  lessee  for  years  levy  a  fine,  and  five  years  pass, 
the  lessor  is  not  barred  by  any  nonclaim,  because  the  fine  operates 
nothing,  and  partes  ad  finem  nihil  habuerunt  may  be  pleadea  to  it: 
otherwise  it  is,  where  a  tenant  for  life  levies  a  fine ;  for  he  has  a  free- 
hold, and  his  fine  displaces  the  remainders ;  and  an  entry  is  requisite 
within  five  years  after  the  death  of  the  tenant  for  life  :{q)  and  there- 
fore, when  a  lessee  for  years  or  at  will  is  to  levy  a  fine,  it  is  usual  for 
the  lessee  to  make  a  feoffment  first  to  displace  the  other  estates  :"(r) 
which  we  have  seen,  was  prescribed,  in  the  case  cited  in  the  last  lec- 
tures,(s)  as  the  effectual  means  of  substantiating  such  conveyance, 
r  •188  1  ^*  ^f  ^®  inquire,  secondly,  in  what  respect  a  fine  ♦has 
*•  J  a  greater  efficacy  than  a  feoffment,  we  shall  find,  first, 

that  this  is  one  mode  of  conveying  a  reversion  or  remainder ;(()  which 
cannot  be  conveyed  by  a  feoffment.  But  the  great  and  principal 
occasion  of  levying  fines  is  to  bar  the  issue  in  tail  which  cannot  be 
effected  by  a  feoffment.(u)  Here  it  is  necessary  to  resume  a-distinc- 
tion,  formerly  alluded  to,(t;)  between  fines  at  the  common  law,  and 

(fft)  3  Bl.  Comm.  352,  353.    Sbcp.  Touch.  4. 

(fi)  Co.  Ln.  10  a.  50  a.    Com.  Dig.  Fine  A. 

(«)  H  BUComm.  348.    5  Cru.  Dig.  104,  3cl  ed. 

(p)  Hunt  V.  Boarne,  1  Solk.  340,  point  3.    Smith  v.  Parkhorat,  3  Atk.  140, 141. 

(9)  Whaley  v.  Tankard,  2  Lev.  52.  1  Vent.  241.    Raym.  219. 

(r)  Focus  ▼.  Salisbury,  Hard.  401,  402.  Brerelon  v.  Gamut,  2  Atk.  240.  Baker  ▼. 
Prichard,  1  Sch.  &  L.  3H0,  cit.  2  Atk.  390.  Pooifret  t.  Winder,  2  Vea.481, 4BI  F*ge 
Y.  Lever,  2  Vee.  J.  450.    Conry  ▼.  Cauliicld,  2  Ball  &.  B.  272. 

(t)  Doe  d.  Dormer  ▼.  Parkhurst,  18  Vin.  413,  pL  8.  3  Atk.  140.  WUlcs,  342.  Sap.  p> 
167. 

(<)  Shep.  T.  12 ;  but  at  a  reversion  or  remainder  may  be  conveyed  b^  liargain  and  mm, 
4  Cru.  Dig.  126,  or  leaite  and  release,  lb.  144,  fines  are  never  used  (or  this  reason  only. 

(II)  Case  of  Fmes,  3  Ca  88  a.  Jook.  274.  Archer's  caae,  3  Co.  90  a.  Macwilliamf 
MM  Hob.  333.    1  Frast  Abi.  403.  (o)  Sup.  87, 88. 


Digitized  by 


Google 


TITLB  BT  RBOOaD.  391 

such  as  are  levied  with  proclamations,  pursuant  to  the  statutes  direct- 
ing that  ceremony.(t£?)  For  it  is  by  virtue  of  those  laws  alone,  par- 
ticularly the  last  of  them,  that  a  fine  is  a  bar  to  the  issue  in  tail.(x) 
But  a  fine  at  common  law,  without  proclamations,  has  in  this  respect 
the  same  effect  only  as  the  feoffment :  it  works  a  discontinuance,  that 
is,  devests  the  estate  tail,  takes  away  the  right  of  entry  by  the  issue, 
and  obliges  him,  after  the  death  of  his  ancestor,  to  bring  a  real  action ; 
but  it  goes  no  farther ;  it  does  not  ultimately  defeat  his  inheritance, 
and  the  claim  to  be  made  by  him  according  to  the  form  of  the  gift.(y) 
There  is  this  farther  distinction  between  fines  with  proclamations  and 
those  at  common  law,  that  the  latter  need  not  be  avoided  by  an 
actual  entry.(2)  But  as  to  fines  with  proclamations,  the  issue  in  tail, 
and  all  claiming  under  the  parlies  to  the  fine,(a)  are  barred  of  their 
right  as  soon  as  the  fine  is  levied.(6)  Such  persons  in  ^  ^.^g  -i 
♦the  act  of  Henry  VII.  are  called  privies,  that  is,  privy  in  I-  J 

blood  and  heirship  to  the  party  levying  the  fines,  and  also  in  title  to 
the  estate,(c)  such  conusor,  though  never  seised  thereof,  having  had  a 
vested  right  thereto  by  force  of  the  entail.  Others,  as  reversioners 
and  remaindermen,  are  allowed  five  years  to  make  their  claim  from 
the  time  their  right  accrues,  and  the  disabilities,  specified  in  that  law, 
are  reaioved.{d)  But  as  to  the  accruing  of  their  title,  it  is  to  be 
observed  that  although  the  fine  is  a  complete  bar,  from  the  time  of  its 
being  levied  to  the  issue  in  tail,  yet  the  continuance  of  inheritable  issue 
in  the  line  of  the  donee  in  tail  is  the  measure  of  the  estate  conveyed 
by  the  fine,  and  till  such  line  is  extinct,  the  remaindermen  and  rever- 
sioner cannot  claim,  because  their  claim  must  be  secundum  formam 
doni.(e) 

By  the  common  law,  an  entry,  action,  or  claim  to  avoid  a  fine,  was 
to  be  within  a  year  and  a  day  from  the  fine  levied.(/)  This  eflicacy 
of  a  fine  in  shortening  the  usual  time  of  limitation  for  asserting  a 
right  to  lands,  is  mentioned  by  Mr.  Hargrave  as  still  one  of  th&  appro- 
priated uses  of  fines,  and  a  probable  cause,  originally,  of  their  fre- 

(to)  1  Rich.  III.  c  7,  Tirtiuilly  repealed  and  re-enacted  by  4  Hen.  VII.  c  34.  33  Hen. 
V11I.C.36. 

(X)  See  Co.  Ln.  131  a.  Harg.  n.  1.  5  Cm.  Dig.  183.  Tit  XXV.  ch.  iz.  It  haa  been  re- 
eeoUy  held,  tliat  Uie  issue  in  tail,  claiming  as  heir  in  tail  through  the  cognixor,  ia  estopped 
from  saying  that  tliere  was  not  a  proper  seisin  at  the  time  of  letying  the  fine,  though  wiUi* 
oat  proclamations.   Doe  d.  Thomas  v.  Jones,  1  Cr.  &  J.  5^8. 

(y)  Hunt  T.  Bourne,  1  Salk.  340,  point  3.  5  Cru.  Dig.  170. 177.  Tit.  XXXI.  ch.  ?iii.  % 
3. 31.  Fines  generally  spoken  of  are  intended  to  be  levied  according  to  the  atatutea.  Case 
of  Fines,  3  Ca  86  a.  pt  1 ;  but  not  in  pleading,  1  Sau.  358  a.  n.  8.  Other  finea  aie  called 
fines  at  common  law  :  yet  there  were  ancient  statutes,  directing  the  manner  of  levying 
fines,  18  Edw.  I.  st  4.    37  Edw.  I.  st  1,  o.  1. 

{X)  Jenkins  v.  Frichard,  3  Wils.  47.    Doe  d.  Ducket  v.  Watts,  9  East,  17. 

(a)  As  if  there  be  tenant  in  tail  with  immediate  reversion,  or  remainder  to  himself  in  fee, 
his  fine  is  an  immediate  bar  to  the  remainder  or  reversion.  Co.  Ln.  131  a.  Haig.  n.  1.  See 
Alpaa  V.  Watkins,  8  T.  R.  516.    Prest.  T^aot^  ^  31 .  38. 

(6)  See  3  Inst  517.  Case  of  Fines,  3  Co.  86  b.  Cru.  Dig.  vol.  ▼.  95,  96, 97.  Tit  XXXV. 
eh.  xLss.es  to  77. 

(c)  MacwUIiam»s  case,  Hob.  333.  Shcp.  Touch.  31.  5  Cru.  Dig.  183.  Tit  XXXV.  ch. 
ix.  a.  10.    Godfrey's  case,  13  Vin.  313,  marg.    . 

{d)  Goodright  d.  Fowler  v.  Forrester,  8  East,  563. 1  Tau.  578.  See  stat  3  &  4.  Wifl.  IV, 
e.  37,  §  16. 

(e)  Co.  Ln.  373  a.  Basket  v.  Pierce,  1  Vern.  336.  3  Vent  346.  5  Cru.  Dig.  195.  Tit 
XXXV.  ch.  ix.  s.  48.    Prest  Tracts,  30. 

(/)  Slowel  V.  Zouch,  1  Ptowd.  357, 358.    5  Cro.  Dig.  173.    Tit  XXXV.  ch.  viu.  a.  9. 
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<\uency.(g)  But  for  a  long  period,  indefiDite  nonclalm  was  no  bar, 
that  is,  the  dormant  acquiesence  of  a  party  to  be  affected  by  a  fine 
did  not  prevent  his  claim. (A)  The  conclusiveness  of  a  fine  was  revived 
by  statutes  1  Rich.  III.  c.  7,  and  4  Hen.  VII.  c.  24,  but  the  time  of 
limitation  was  stretched,  as  I  have  just  mentioned,  and  which  con- 
tinues to  be  the  rule,  to  five  years  next  after  the  proclamations,  or  the 
accruer  of  the  title  of  the  claimant. 

r  ^jgQ  n  *By  another  statute,  no  entry  or  claim  shall  be  of  any 
^  -I  avail  to  avoid  a  fine  with  proclamations,  unless  within  one 

year  after  such  entry  or  claim  an  action  be  commenced,  and  prosecuted 
with  efrect.(t)  But  where  a  tenant  for  life  levies  a  fine  with  procla- 
mations, the  remainderman  is  not  ultimately  barred  by  five  years 
nonclaim  after  the  fine  levied,  for  he  is  not  obliged  to  take  advantage 
of  the  forfeiture,  but  may  wait  till  the  death  of  tenant  for  life.Q) 
On  the  other  hand,  where  a  fine  is  levied  by  tenant  in  tail,  it  is 
not  sufficient  that  he  in  the  remainder  make  an  entry  within  five 
years,  for  this  being  such  a  fine  as,  in  respect  of  the  conusor's  inherit- 
able interest,  works  a  discontinuance  of  the  estates,  the  claim  ought  to 
be  by  a  real  action  brought  within  the  time  prescribed.(A)  But  where 
the  fine  is  a  nullity  at  first,  nonclaim  will  be  no  detriment.(/) 

All  interests,  in  reversion  or  remainder,  vested  or  contingent,  are 
barred  by  a  fine,  levied  by  the  ancestor  under  «vhom  such  interests 
are  claimed. (m)  It  was  holden  by  Lord  Chancellor  Talbot,  that  if 
lands  are  devised  to  A.  and  B.,  and  the  survivor  and  his  heirs,  in  trust 
to  sell,  that  such  trustees  might  by  fine  pass  a  good  title  to  a  purchaser 
by  way  of  estoppel,  and  that  it  was  unnecessary  for  the  heir  of  the 
devisor  to  join  in  the  conveyance,  except  indeed  to  supply  the  want 
of  proving  the  will.(n)  Nothing  at  first  sight  is  more  plausible  than 
the  argument.  It  was  certain,  one  of  these  two  trustees  must  be  the 
survivor,  and  entitled  to  this  future  estate,  unless  conveyed  away: 
f  ♦iflf  1  consequently,  it  was  inferred,  *his  heirs  claiming  under 
l  J  him  would  be  estopped  by  reason  of  the  fine  levied  by 

their  ancestor  to  say  '*  partes  finis  nihil  habuerunt,'*  although  he  that 
levied  the  fine  had  at  that  time  no  right  or  title  to  the  contingent  fee. 
Yet  legal  subtleties  may  at  times  escape  the  greatest  minds.  Mr. 
Pearne  shows  us,  that  the  reasoning  of  the  court  is  inconclusive, 
because  the  limitation  to  the  heirs  of  the  surviving  trustee,  being  a 
contingent  remainder  in  fee,  was  destroyed  at  the  same  time  with  the 

(g)  Co.LD.121a.  n.  1. 

(A)  St  34  Edw.  HI.  c  16,  the  itatate  of  nonclaim :  on  important  law,  eompriaed  in  l>etfreen 
twenty  and  thirty  worda.  See  5  Cru.  Dig.  177.  Tit  XXXV.  ch.  viii.  aa.  18, 19.  No  aaeh 
tight  la  reaerved  to  the  aaaurancea  aobatituted  for  finea,  by  atat  3  6c  4  Will.  IV.  c  74. 

(t)  St  4  Ann.  o.  16,  a.  16. 1  Sau.  319  g.  n. 

(  i)  Dighton  v.  Greenville,  1  Show.  43.  Pomfret  v.  Windaor,  9  Vea.  483.  1  San.  319  b. 
n.    Sut  3  &  4.  Will.  IV.  0.27,  ^4. 

(i)  SUpleton  v.  Sherrard.  1  Vern.  213.    5  Cro.  Dig.  287.  Tit.  XXXV.  ch.  xri.  as.  40. 41. 

(/)  Pomfret  ▼.  Windsor,  2  Vea.  482.  Kennedy  v.  Daly,  1  Scb.  &  L.  378.  And  a  fina 
may  be  no  bar  in  equity,  thoogh  a  bar  at  law.  Pomfret  t.  Windaor,  2  Vea.  482.  Shielda 
T.  Atkins,  3  Atk.  563.  Drapers  v.  Yardley,  2  Vem.  662;  ao  a  fine  and  nonclaim  during 
the  pendency  of  a  suit  in  equity,  is  no  bar.  Pincke  v.  Thornycrofl,  I  Bro,  C.  C.  289*  4 
Torol.  P.  C.  92.    1  Sch.  &,  L.  432,  433,  cited  and  explained. 

(m)  Weale  ▼.  Lower,  PoUez.  69.  Helps  v.  Hereford,  2  Bam.  A.  Aid.  242.  Doe  d. 
Brune  v.  Rawlins,  8  Barn.  &.  Creaa.  518.  527.  Doe  d.  Christmas  v.  Oliver,  10  Barn,  it 
Croaa.  187. 190.  (n)  Vick  v.  Edwarda,  3  P.  W.  372, 373. 
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particular  estate  for  life  which  supported  it,  and  consequently  a  title 
might  accrue  to  the  heir  of  the  devisor  on  this  face  of  the  argu- 
ment.(o)  But  the  same  learned  author  intimates,  that  in  a  distinct 
point  of  view  the  trustees  had  power  to  pass  a  good  title,  for  a  devise 
to  sell,  without  any  words  of  limitation  would  have  enabled  them  to 
convey  in  fee,(p) 

There  is  another  necessary  and  appropriated  use  of  fines,  in  which 
also  their  efficacy  exceeds  that  of  a  feoffment,  namely  where  they  are 
levied  by  husband  and  wife,  in  order  to  bind  the  latter,  and  to  bar 
her  where  it  is  her  own  inheritance,  and  to  preclude  her  claim  of 
dower,  where  it  is  the  inheritance  of  the  husband.(g')  For  this  pur- 
pose  the  wife  is  examined  as  to  her  consent,  and  to  testify,  that  she 
joins  in  the  act  to  be  recorded,  voluntarily,  and  not  through  the  com- 
pulsion of  her  husband,(r)  But  the  secret  examination  is  conjectured 
by  Mr.  Hargrave  to  be  only  a  secondary  cause  why  femes  covert 
are  bound  by  fines  and  recoveries;  and  he  ingeniously  accounts  for 
the  primary  reason  of  such  operation,  as  follows :  it  was  unreasonable, 
says  he,  that  those  who  had  any  demand  or  charge  touching  the  wife's 
freehold  or  inheritance,  should  wait  for  satisfaction  till  the  coverture 
was  determined ;  the  husband  therefore  was  allowed  to  defend  her 
right,  and  from  hence  it  was  an  easy  transition  to  allow  them  to  com- 
pound the  matter  by  aHinal  agreement  on  record,  *and  at  r  ^.g^  n 
length  to  substitute  a  fictitious  for  an  adverse  suit.(5)  ^  •■ 

Still  therefore  there  must  be  a  writ  taken  out,  which  denotes  the  pen- 
dency of  an  action  real,  as  the  necessary  foundation  of  what  is  now 
ranked  among  the  common  conveyances  and  assurances  of  the  realm. 

In  respect  to  trusts,  the  operation  of  a  fine  and  of  a  feoffment  appears 
to  be  equivalent.  The  cestuy  que  trust  will  be  bound  by  a  fine,  levied 
by  the  trustee  seised  of  the  freehold,  after  five  years'  nonclaim, 
in  favour  of  a  purchaser  for  a  valuable  consideration,  provided  such 
purchaser  had  no  notice  of  the  trust.(0 

As  to  incumbrancers  on  land  by  statute  merchant,  statute  staple, 
and  elegit,  the  rule  seems  to  be,  that  if  an  extent  be  sued  out,  the  party 
claiming  under  it  is  barred  by  a  fine  and  five  years  nonclaim,  provi- 
ded he  is  not  in  actual  possession ;  for  he  has  an  estate  or  interest 
subsisting,  and,  therefore,  barrable ;(«)  but  a  judgment  creditor,  who 
hath  not  sued  out  execution,  Will  not  be  precluded  by  a  fine  from 
extending  the  lands  which  his  debtor  was  seised  of  at  the  time  of  the 
judgment,  or  which  he  afterwards  acquired.(t;) 

(•)  Feanie,  C.  R.  956. 366 ;  and  see  Co.  Lil  191  a.  BatL  n. 

(p)  Feanie,  C.  R.  356,  357. 

iq)  Lift  1.  670.    See  Co.  Ln.  353  a.  point  3.    3  Inst  515. 

(r)  The  same  secret  ezaminatioo  is  required  to  iriTe  validity  to  a  feme  ooTert*s  deed,  onder 
fUU  3  &  4  Will.  IV.  c.  74,  s.  80. 

(t)  Co.  Ln.  121  a.  Bug.  n.  1.  sub.  fip.  See  5  Cm.  Dig.  131, 132.  Tit  XXXV.  eh.  ▼. 
sfc5,6,7. 

(t)  Salislmry  ▼.  Baggot,  3  Swan.  610,  1  Ch.  C.  278.  Bovej  v.  Smith,  1  Vem.  149. 
Basket  w.  Pieroe,  1  Vern.  22&  2  Vent  346.  Wakelyn  ?.  Warner,  2  Ch.  C.  247.  Kennedy 
T.  Daly,  1  Sch.  &  li.  379 ;  and  see  Story  ▼.  Windsor,  2  Atk.  631.  1  Sand.  Us.  286,  287, 
ed.4. 

(»)  2  Inst  517.  DeightoD  t.  Greenville,  1  Show.  41.  Coll  P.  C.  64.  Oniell  v.  Arling. 
ton,  1  Mod.  217.    5  Cru.  Dig.  214.    Tit  XXXV.  ch.  z.  s.  48. 

ip)  1  RoU.  Ab.  892,  pi  14. 16.    3  Priest  Abs.  325,  326. 
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Lastly,  as  to  the  operation  of  a  fine  on  subsisting  terms  of  years, 
there  seems  no  comparison  to  be  made  between  this  assurance  and  a 
feoffment.  Because  the  entry  of  the  feoffor  ought  to  be  lawful,  to 
give  effect  to  the  latter,  and  then  it  operates,  though  he  be  out  of  pos- 
session. But  a  fine,  on  the  other  hand,  does  not  prejudice  a  tenant 
for  years  in  possession,(M?)  nor  bar  any  such  interest  that  is  not 
devested  and  turned  to  a  right  \{z)  and  as  to  what  shall  amount  to  a 
devesting  or  not,  the  intention  of  the  parties,  and  the  equity  of  the 
r  *1<)3  1  *c»r^tjmstances  may  be  admitted  to  govern  the  consiruc- 
*-  *  ^  tion.(j/)  Regularly  and  in  strictness  of  law,  the  estates 
of  lessees  for  years,  out  of  possession,  are  barred  by  a  fine  and  non- 
claim. (z)  But  if  a  man  purchase  lands,  of  which  there  is  a  long  sub- 
sisting lease,  and  for  better  securing  his  title,  or  for  reasons  of 
convenience,  have  the  term  assigned  in  trust  for  him,  and  to  attend 
the  inheritance,  and  then,  for  corroborating  his  title,  have  a  fine  lev- 
ied to  him,  this  will  not  destroy  the  term,  though  the  trustees  neglect 
to  make  an  entry  to  avoid  such  fine  :{a)  for  no  estates  shall  be  barred 
by  a  fine,  but  those  which  were  agreed  and  intended  by  the  parties 
to  be  barred :  whereas,  on  the  contrary,  the  term  in  this  case  was 
intended  to  be  corroborated  and  preserved.(6)  So,  if  a  mortgage  be 
made  by  way  of  term  for  years,  and  the  mortj^gor  continue  in  pos- 
session, and  levy  a  fine,  and  pay  the  interest  of  the  money  lent,  this 
fine  and  nonclaim  for  five  years  shall  be  no  bar  to  the  mortgagee's 
term,  for  it  would  be  both  against  equity  and  the  apparent  intention 
of  the  parties;  besides,  the  mortgagor,  continuing  in  possession,  was, 
in  respect  to  such  present  possession,  at  the  time  of  levying  the  fine, 
merely  tenant  at  will  to  the  mortgagee.(c)  It  seems  clear,  also,  that 
terms,  to  commence  in  future,  an3  which  are  not  in  being  at  the  time 
of  levying  the  fine,  are  not  thereby  legally  barred.((f)  For  it  would 
r  *194  1  ^  htghly  unreasonable  that  they  should  be  barred  •by 
L  J  nonclaim,  who  have  no  present  claim   to  make,  and, 

therefore,  are  guilty  of  no  neglect.  On  the  other  hand,  where  there 
is  a  legal  estate  for  a  term  of  years  in  trustees,  and  cestui  que  trust 
thereof  and  of  the  inheritance  levies  a  fine  to  the  purchaser  for  a  val- 
able  consideration  of  the  whole  property  in  fee  simple,  and  who  has 
no  notice  of  the  term,  in  this  case,  the  fine  will  so  destroy  the  trusts 

(to)  2  Inst  517.  Iichani  v.  Morris,  Cro.Car.  109,  5th  point. 

(X)  Podger*8  case,  9  Co.  106  a. ;  tee  5  Cra.  Dig.  365.    TiU  XXXV.  eh.  ziil  as.  6.  a 

(y)  See  lacham  t.  Morris,  Cra  Car,  109,  5th  point,  and  the  obaerYatioos  of  Mr.  J.  Van- 
triit  on  Uiat  case.    Deighton  v.  Green vill,  2  Vent  329, 330. 

{X)  Satfjn*a  case,  5  Co.  124  b.  point  2.    Cru.  Jac.  60,  61. 

(a)  Freeman  v.  Barnes,  1  Vent  82.  1  Lev.  273.  1  Sid.  460.  Focna  t.  Salisborjr,  Hard. 
400.  The  importance  of  the  existence  of  such  a  term  maj  be  conceired  from  the  fbiiowing 
ease.  If  the  heir  of  an  equity  of  redemption  in  fee,  subject  to  s  mortgage  term  for  jstrs, 
join  with  the  mortgagee  in  the  abeolute  sale  of  the  estate,  the  purchaser  may  assign  the 
term  in  trust  to  attend  the  inheritance,  which,  if  prior  to  the  wift*s  right  of  dower,  will 
protect  the  intieritance  against  it  Swannock  v.  Lifford,  Amb.  6,  S.  C.  nom.  Hill  ▼.  Adams, 
Co.  Ln.  208  a.  BuU.  n.  2  Atk.  208.  Mole  ▼.  Smith,  Jao.  497,  498.  But  see,  as  U>  fiitore 
marriagea,  atat  3  and  4  Will.  IV.  c.  105,  s.  2. 

(6)  Freeman  v.  Barnes,  1  Sid.  460. 

(c)  Freeman  ▼.  Barnes,  1  Vent  82.  1  Le?.  272.  Fomfret  v.  Windsor,  2  Ves.  482.  tk» 
d.  Tarrant  v.  Helltor,  3  Tr.  173.    Hall  t.  Doe  d.Surtees,  5  Bam.  &  Aid.  689,  690. 

.{d)  Saffyn's  case,  5  Ca  125  a.  3  Mod.  198,  cit.  Corbet  ?.  Stone,  T.  Rajoi.  149.  5 
Bac  Ab.  740,  741,  oct  ed.  Nor,  as  it  seems,  by  a  feoffment  Saffyn*s  case,  5  Co.  124  a. 
arg. 
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•f  the  term,  that  it  shall  not  be  set  up  to  prejudice  such  a  vendee.(e) 
Thus,  sometimes  a  term  will  be  destroyed,  and  sometimes  not  touched 
or  affected,  by  a  fine,  according  to  distinctions  in  equity,  founded  on 
the  intention  of  the  parties,  and  subsequently  adopted  in  the  decisions 
of  our  legal  courts. 

If  a  man  levy  a  fine  sur  conuzance  de  droit,  come  ceo,  (which  spe* 
cies  alone,  as  1  before  observed,  I  have  kept  in  view  in  this  disquisi* 
tion,)  and  do  not  expressly  limit  it  to  the  conusee  and  his  heirs,  yet 
the  conusee  has  a  fee  simple  in  the  lands  thus  assured. (/)  But,  if  it 
be  expressly  limited  to  the  conusee  and  the  heirs  of  his  body,  this 
limitation  is  a  qualification  of  the  general  intendment,  which  would 
raise  a  fee  simple  to  him,  and  an  estate  tail  may  be  thus  created.(jr) 
And  hence,  also,  it  appears,  that  a  fine  of  itself  is  sufficient  to  pass 
an  estate  without  the  assistance  of  any  other  instrument.(A)  This  is 
likewise  seen  by  the  approved  form  of  setting  forth  a  fine  in  special 
pleadings  on  record,  viz.  **  a  certain  fine  was  levied,"(0  without  the 
necessity  of  alleging  any  other  conveyance  to  complete  the  title, 
Without  any  averment  or  appearance  of  facts  to  the  contrary,  the 
law  presumes  a  fine  to  be  levied  to  the  use  of  the  conusee,  and  to  give 
hiro  seisin  of  the  lands  :{j)  and  this  is  by  the  common  law,  wiihout 
the  aid  of  the  statute  of  uses.(A;)  However,  it  may  be  averred  to  be  to 
the  use  of  the  ^conusoV,  even  by  parol,  without  a  declara-  r  ^.^.  •. 
tory  deed  to  that  effect,  because  it  is  a  use  resulting  by^  ^ 

operation  of  law,(/)  and  not  by  the  mere  will  of  the  parties ;  and,  there- 
fore,  the  necessity  of  a  written  instrument,  required  by  the  statute  of 
frauds,(m)  does  not  apply  to  this  case.  But  it  cannot  be  averred  to 
the  use  of  a  third  person,  without  a  declaration  in  writing.  And  far- 
ther,  as  to  facts  explanatory  of  the  uses  of  a  fine,  where  there  has  been 
no  consideration  paid,  no  declaration  of  uses,  and  the  conusee  has 
never  been  in  possession,  the  law  will  impute  it  as  levied  to  the  use  of 
the  conusor,  or  of  the  persons  in  whom  the  use  was,  anterior  to  the 
fine,  whether  in  possession  or  reversion,  it  shall  enure  to  the  old  uses, 
and  they  shall  be  in  of  the  old  use;(n)  that  is,  their  interest  shall  be 
defined  according  to  the  prior  settlement  of  the  estate.  Although, 
therefore,  it  passes  nothing,  yet  after  five  years  nonclaim  it  will 
operate  as  a  bar,(o)  precluding  other  claimants,  and  substantiating 
the  title. 

(f )  Boyntoo  t.  SpriDgnaU,  3  Kob.  564.  Gilb.  For.  Rom.  62.  Story  ▼.  WincUor,  3  Atlu 
631.    See  further,  sop.  p.  190,  note  1. 

(/)  Co.  Read,  stat  Fines,  lect.  3.    Co.  Ln.  9  b. 

d)  Hunt  T.  Bourne,  1  Snlk.  340,  point  4. 

(A)  Hynde*8  case,  4  Co.  71  a.    Herrinjjr  v.  Brown,  Skinn.  184,  ar^. 

(t)  Herring  v.  Brown,  Carth.  32.    Skin.  184.    Wottoa  f.  Hele,  3  Sao.  175  £  and  note  1. 

(j)  Anglesea  v.  Altham,  Giib.  17.    3  Sulk.  676. 

(A)  Long  ▼.  Buckeridge,  I  Str.  106.  111.    Gilb.  17  n.   Co.  Ln.  273 a.  n.  1,  tL  3. 

{I)  Anglesea  v.  Althnm,  Gilb.  17.    3  ^Ik.  676.  (m)  29  Clia.  II.  c.  3,  as.  7,  8. 

(n)  Armstrong  v.  Whoiesey,  2  Wils.  19.  See  Abbot  w.  Burton,  2  Salk.  590;  and  in  like 
manner  (eoifinents  without  consideration  enure  to  the  use  of  tho  feoffor,  because  the  feofiee 
cannot  hold  of  hiro  since  the  statute  quia  emptores.  WoodliS*  v.  Drury,  Cro.  EI.  439.  Co. 
Ln.  371  a.  b.  2  Roll.  Ab.  781,  F.  pi.  1,  2,  3,  4.  These  resulting  uses  are  immediately 
executed  by  the  statute,  like  those  declared  by  the  parties.  Fen  wick  v.  Mitforth,  Co.  Ln. 
22  b.  cit.    PybuB  v.  Mitford,  1  Vent.  378. 

(o)  Armstrong  v.  Wholesey,  2  Wils.  19.  Mr.  ITargrave,  Co.  Ln.  121  o.  n.  1,  speaks  of 
fines  as  even  now  a  partial  bar  only  of  the  issue  of  those  who  levy  them.  Ttiis  is,  p3rbtip«, 
only  a  casual  inaccuracy  of  expression :  but,  undoubtedly,  a  fine  by  tenant  in  tail,  seised  in 
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I  shall  postpone  other  observations  concerning  fines,  till  I  have 
mentioned  some  particulars  resf)ecting  the  fourth  kind  of  title  depend- 
ing on  matter  of  record,  namely,  where  assurance  of  lands  is  made 
by  suffering  a  common  recovery. 

r  #196  1  *'^*  '^  recovery,  as  to  the  form  of  it,  is  also  a  real 
L  J  ♦action,  commenced,  like  a  fine,  by  a  writ,  called  a  prae- 

cipe, but  not,  like  a  fine,  compromised  by  the  parties,  for  it  proceeds 
to  a  judgment  of  the  court.  Pigott  begins  his  useful  and  compendi- 
ous treatise  on  this  subject,(p)  with  saying,  that  **  a  common  recovery 
is  a  certain  form  or  course  allowed  by  law  to  be  observed  for  the 
bettef  assurance  of  lands,  and  generally  used  for  barring  estates  tail, 
remainders,  and  reversions  :*'  this,  he  adds,  is  rather  a  description 
than  a  logical  definition  ;{q)  and  cites  the  maxim,  **  omnis  definitio  in 
lege  periculosa.'XO  '^he  parties,  or  supposed  litigants,  in  suflTering  a 
recovery,  are  the  plaintiff  or  demandant,  the  defendant  or  tenant,  and 
the  vouchee  or  vouchees.  In  what  manner  they  support  their  several 
characters,  and  what  formal  judgments  are  given,  touching  the  recov- 
ery of  the  lands,  and  the  fictitious  recompence  in  value,  is  best  seen 
by  perusing  the  precedents. 

.  But  it  must  be  observed,  that  in  order  to  the  effectual  suffering  of 
a  common  recovery,  it  is  necessary,  that  there  should  be  what  is 
called  a  good  tenant  to  the  praecipe,  a  proper  defendant  to  the  origi- 
nal writ,  on  which  the  action  is  founded,  ai^  who  must  be  in  fact, 
whether  by  right  or  wrong,  tenant  of  the  freehold. («)  For  all  real 
actions  must  be  brought  against  the  tenant  of  the  freehold,(0  other- 
wise he  cannot  render  the  land,  as  the  writ  commands.(u)  To  this 
r  #jQy  1  end,  the  first  step  is  *usually  to  convey  a  freehold  interest 
■-  -'to  the  intended  defendant,  or  tenant  to  the  pr8ectpe.(9) 

By  Stat  14  Geo.  II.  c.  20,  recoveries  are  made  valid  without  the 

force  of  the  entail,  woald  btr  all  the  descendants  of  the  first  donee,  thoogfh  the  estate  tail 
had  continued  from  the  time  of  Edw.  I.  to  the  present ;  and,  moreo? er,  a  fine  levied  by  the 
ancestor  having  a  vested  title,  though  not  actually  seised,  is  an  effectual  bar  to  persons 
claiming  through  him.  Arcber*s  case,  3  Co.  90  a.  Hob.  333,  cit  See  MacwiIIiam*sc8S6| 
Hob.  32^  W.  Jon.  31 .  Bradstock  v.  Scovell,  Cro.  Car.  434,  as  to  collaterals.  This  power 
of  tenant  in  tail  out  of  possession  to  bar  his  issue  is  not  preserved  under  the  new  statute  S 
&4  WiU.lV.c74,s.30. 

(p)  See  Martin  d.  Tregunwell  v.  Strachan,  1  Wils.  73.  Willes,  451.  It  has  been  oom- 
pletely  superseded  by  Mr.  Cruise*s  Eanj  on  Fines  and  Recoveries,  which  is  now  bcorpo> 
rated  in  his  Digest 

(9)  Another  definition,  less  descriptive  of  the  effect,  but  better  explaining  the  form  of  a 
recovery,  is  extracted  by  Mr.  Cruise  from  Lord  Bacon*s  Use  of  the  Law :  a  judgment 
obtained  in  a  fictitious  suit  against  the  tenant  of  the  freehold,  in  consequence  of  a  default 
made  by  the  person  last  vouched  to  warranty  in  the  suit  5  Cru.  Dig.  321.  Tit  XXXVL 
ch.  i.  s.  2.  Another,  by  Willes,  C.  J^  is,  a  conveyance  on  record  invented  to  give  a  tenant 
in  tail  an  absolute  power  to  dispose  of  his  estate,  as  if  he  were  tenant  in  fee  simple.  Martin 
d.  Tregonwell  v.  Sirachan,  Willes,  451. 

(r)  Parum  est  enim,  ut  non  subvert!  possit    Dig.  L.  xvli.  903. 

(t)  Pig.  Rccov.  28.  5  Cru.  Dig.  330.  Tit.  XXXVL  ch.  ii.  s.  10.  So,  if  lessee  for  years 
make  a  teoffiment,  the  feoffee  has  an  actual  though  wrongful  freehold. 

(I)  Booth,  28,  29.    Rose  Actions  on  Real  Properly,  190. 

(u)  I'bat  is,  seisin  of  the  land  could  not  be  recovered.  See  the  form  of  the  judgment  in 
a  writ  of  entr^  sur  disseisin,  Roecoe's  Keal  Property  Action,  p.  333. 

(o)  In  Robinson  v.  Corny ns,  Cas.  temp  'i'alb.  167,  Lord  Talbot  is  reported  to  have  said, 
that  a  feme  covert  tenant  in  tail  and  her  husband  cannot  make  a  tenant  to  the  precipe, 
without  previuusly  joining  in  a  fine;  but  liie  contrnry  is  clear  law,  and  this  part  o(  iho 

Judgment  is  misreporied.    5  Cru.  Dig.  355.  'I'it  XXXV I.  ch.  ii.  ss.  47,  43.    Co.  Ln.  325  b. 
luU.  u.  2,  ad  fin. 
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surrender  of  freehold  kates,  provided  the  person  entitled  to  the 
first  estate  for  life,  or  greater  estate,  expectant  on  such  leases,  joins 
k)  making  a  proper  tenant  to  the  praecipe  :{w)  and  such  recoveries 
also  are  substantiated,  where  the  fine  or  deed  to  make  the  tenant  to 
the  prsecipe  is  subsequent  to  the  judgment  given,  and  the  writ  of  seisin. 
awarded,  provided  it  be  of  the  same  term.(a;)  By  the  same  statute^ 
the  deeds  to  make  the  tenant  to  the  prsacipe,  and  to  declaie  the  uses 
of  the  recovery,  are  after  twenty  years  to  be  admitted  as  evidence 
of  a  recovery  actually  suffered,  though  no  record  or  entry  thereof 
can  be  found,  provided  such  deeds  were  made  by  persons  having  a 
sufiScient  estate  and  power  for  those  purposes  respectively.(y)  The 
same  law,  on  the  other  hand,  enacts,  that  after  twenty  years  a  recov- 
ery shall  be  deemed  valid,  if  it  appears  on  the  face  of  it,  that  there 
was  a  tenant  to  the  writ,  and  if  the  persons  joining  in  such  recovery 
bad  a  sufficient  estate  and  power  to  suffer  the  same,  notwithstanding 
the  deed  or  deeds  for  making  the  tenant  to  such  writ  should  be  lost 
0r  not  appear. (2) 

Pigott  speaks  indefinitely,  that  if  a  recovery  be  of  long  standing, 
the  judges,  who  do  all  they  can  to  support  them,  will  presume  thero 
was  a  good  tenant  to  the  prsecipe.(a)  But  the  chief  thing  to  be 
inquired  is,  *whether  the  persons  joining  in  the  recovery  r  ^.gg  •* 
had  a  sufficient  power  and  estate  for  that  purpose,    if*-  -■ 

they  had,  omnia  presumuntur  rite  et  solenniter  acta.(6) 

Such  power  clearly  resides  in  a  tenant  in  tail  in  possession,  entitled 
to  the  present  profits.  But  a  remainderman  in  tail  must  have  the 
concurrence  of  the  freeholder  who  claims  under  the  same  settle- 
ment. This  is  the  construction  to  be  given  to  the  first  provision 
which  I  have  just  mentioned,  in  the  statute  of  Greorge  II.(c)  The 
tenant  for  life,  whose  consent  is  necessary  to  the  tenant  in  tail  in 
remainder  to  enable  him  to  cut  off  the  entail,  is  not  the  lessee  of  the 
land  under  a  beneficial  lease ;  but  the  original  tenant  for  life  claiming 
under  the  family  settlement,  and  having  a  life  estate  settled  upon  him, 
prior  in  order  of  succession  to  the  other's  remainder  in  tail.(//)  As, 
therefore,  a  remainderman  in  tail  has  no  power  10  suffer  a  recovery, 
wtUiout  the  surrender  of  a  life  estate  claimed  under  the  same  family 
settlennent,  such  surrender  shall  not  be  presumed,  without  facts  or 
circumstances  to  warrant  that  inference.(6) 

(10)  Sect  1,2;  this  act  !•  called  Mr.  Pigott*8  act,  having  been  drawn  by  Uiat  emiocal 
conveyancer. 

{x)  Sect  6.  See  Goodright  d.  Burton  v.  Rigby,  3  H.  Bl.  46.  5  T.  R.  177.  The  provi- 
aiona  of  thia  faluUry  act  are  greatly  extended  by  eUt  3  &  4  Will.  IV.  c.  74,  ss.  10, 11. 

(«)  But  only  in  hvoar  of  purchasers  for  a  vuluable  cunaideration,  s.  4.  See  Holmes  ▼• 
AiCbb.  1  Mad.  551.  («)  8oct  5. 

(is)  Pig.  Recuv.  59,  60.    See  Green  v.  Proudc,  1  Vent.  257,  point  1.    1  Mod.  117. 

(6)  GoodtJUe  v.  Chandos,  2  Burr.  107^.  See  Keen  d.  Portamooth  v.  Effingham,  2  Str. 
1267.    Portsmouth  v.  Effingham,  1  Yes.  435, 436. 

(c)  Sect  1.  Taylor  d  AUiins  v.  Horde,  1  Burr.  1 16.  118.  Goodtitle  d.  Brydgcs  v.  Chan, 
dos,  2  Burr.  1072.  A  recovery  by  a  tenant  for  life,  with  a  disunt  remainder  to  himself  in 
tail  (wbioh  is  vested  in  interest,  though  it  does  not  unite  with  hia  estate  for  life),  will  not 
affect  the  intermediate  remainder,  or  be  a  forfeiture  of  his  life  estate,  which  is  only  the  case 
with  a  mere  tenant  for  life.    Smith  d.  Richards  v.  Clyffiird,  I  T.  R.  738. 

(d)  14  Geo.  II.  o.  20,  ss.  1, 2.    Goodtitle  d.  Brydges  v.  Chandos,  2  Burr.  1072. 

(e)  Goodtitle  d.  Brydgea  v.  Chandos,  2  Buir.  1074,  1075. 
DfiCEMBfiR,  J  842.— 2  I 
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It  may  here  be  worthy  of  remark,  that  where  a  tenant  in  tail  suf- 
fered a  recovery,  and  devised  the  premises,  but  the  devise  bore  date 
at  an  intermediate  period  between  the  execution  of  the  deed  to  make 
a  tenant  to  the  praecipe  and  the  actual  suffering  of  the  recovery,  still 
the  lands  were  adjudged  to  pass  by  the  devise,  on  account  of  the 
relation  of  the  recovery  to  the  preparatory  deed,  and  because  they 
were  considered  in  the  nature  of  one  conveyance.(/) 
r  »1M  1  *'^  recovery  may  be  suffered  of  hereditaments,  corpo- 
^  J  real  and  incorporeal,  with  now  very  few,  if  any,  excep- 

tions.(^) 

If  the  recovery  be  with  single  voucher  (for  an  explanation  of  which 
form  I  must  again  refer  to  the  precedents,)  this  is  good  to  bar  the 
estate  the  tenant  was  in  possession  of  at  the  time  of  the  recovery,  but 
no  other  estate ;  if  with  double  voucher,  and  the  tenant  in  tail  comes 
in  as  vouchee,  then  it  bars  all  the  estates  he  had  in  possession,  and  all 
others,  though  discontinued  and  turned  to  a  right,  and  all  ulterior 
remainders,  and  the  uliimate  reversion.(A)  The  reason  for  this,  as 
to  those  claiming  the  immediate  estate  tail,  is  now  at  least,  whatever 
it  originally  was,  an  ideal  one,  viz.  the  supposed  recompense  in  value 
recovered  against  the  common  vouchee  who  makes  default. (z)  *  As 
to  remainders  and  reversions,  a  different  reason  is  assigned,  why  they 
f  *200  1  ^^®  "barred.  For  the  recovery  in  value  could  not  be 
*•  J  understood   to  extend  to   some  remaindermen,  as  one 

claiming  a  term  of  years,  for  instance,  (which  is  but  a  chattel,)  expec- 
tant on  the  determination  of  an  estate  tail.(  j)  Therefore,  an  estate 
is  supposed  to  continue  forever  (and  this,  it  seems,  without  any  regard, 
as  in  the  case  of  fines,  to  the  continuance  of  the  inheritable  line  of  the 

(/)  Selwyn  v.  Sclwyn,  2  Bnrr.  1131.  1  Bl.  229.  251.  A  fine,  recovery,  and  deed  t^ 
lead  Uie  uses,  are  all  but  one  conveyanee.  Pigi:.  Uroov.  26.  See  Vaoi^baB  d.  Atkiot «. 
AUcins,  5  Burr.  2787.  For  it  it  not  aousual  to  unite  boUi  Uieee  aasurancea  of  record,  5  Cra. 
Dig,  352.  Tit.  XXXVI.  ch.  ii.  a.  39,  aa  wan  the  caae  in  Srnitli  d.  Dormer  v.  Parkliurat,3 
AtK.  135.  Wiien  a  tide  ia  to  be  made  to  an  estate  entailed  with  remaindera  over,  and  the 
oonneor  dioa  after  the  fine  and  before  the  recovery,  if  in  tboofht  the  iaane  in  tail  may  be 
vouched  in  order  to  bar  the  reniaiodera  over;  either  on  the  n! round  of  privity,  i^o.  Ln.  2(i5, 
a.  Butt.  n.  1,  point  5,  or  perhaps  rather  by  estoppel,  L.  8ay  &L  Sele*s  caae,  10  Mod.  45.  Doe  d. 
Loshinffton  v.  LlandafF,  2  New  R.  504,  their  eatiite  per  formom  doni  hting  barred  by  the  fine. 

{g)  fig,  Recov.  c.  4,  p.  96.  5  Cru.  Dig.  417.  Tjt  XXXVl.  ch.  iv.  §  8 ;  and  see  Bayley 
v.Oxibrd,2  WilB.116. 

(A)  Pig.  Recov.  109. 114  Careawell  v.  Vaughan,  2  Sau.  42  d.  n.  5  Cm.  Diflf.  464.  Tit 
XXXVI.  ch.  vii.  §  46. 

(t)  This  reaaon  for  a  recovery *8  barring  an  estate  tail  appears  to  have  been  relied  on  aa 
early  aa  15  Edw.  III.  Portington*M  case,  10  Co.  37  b,  cit  (note,  the  ytor. books  of  ttwt 
period  are  not  in  print,)  about  55  years  after  the  statute  de  donis.  Lunibard*8  cai«e.  Year- 
hook  44  Edw.  III.  21.  10  Co.  37  b,  cited.  5  Cru.  Dig.  444,  stated,  seems  a  strange  one, 
but  it  countenances  the  idea  of  alienation  by  tenant  in  tail.  It  is  generally  said,  that  reco- 
Yeries  were  established  by  TalUrum*s  case,  Year-book  12  ESdw.  IV.  14.  J  9.  5  Cni.  Dig. 
445,  stated.  Pig.  Recov.  9,  10,  in  which,  judgment  was  ior  the  issue ;  but  the  cotirt  ioM^ 
roated,  that  if  the  tenant  in  tail  had  been  actually  seittcd  of  the  same  estate  tail,  and  bad 
come  in  as  vouchee,  it  would  have  been  an  etfectunl  bar  to  the  issue  in  tail.  Hie  old  books 
constantly  dwell  on  the  recovery  in  value,  though  it  has  since  b<ren  said,  Benson  v  Hddson, 
2  Lev.  30.  1  Mod.  1 1 0.  1  Froem.  363,  that  recoveries  arc,  as  it  Were,  excepted  from  the  sta- 
tute de  donis.  Notlung  surely  was  farther  from  the  rjcpretfscd  intention  of  fhht  statute. 
Ratclifie*s  case.  1  Sir.  289.  Martin  d.  Tregunwell  v.  Strachan,  Willes,  450.  **  The  judges 
of  tliis  age  in  England  would  not  have  been  permitted  to  get  rid  of  the  statute  of  RdfU^h 
enuils,  as  the  judjrcs  of  that  age  did,  soon  ailcr  the  psFsing  of  the  statute  de  donis.^  Lord 
Eldon,  in  case  of  the  Qnecnsbcrry  leases,  1  Bli.  P.  C  435. 

(»•)  See  Martin  d.  TrcgonwcU  v.  Strachan,  VVilles.  449.  5  Cru.  Dig.  447,44a  Tit 
XXXVI.  ch.  vii.  W  9. 11. 
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donees,)  so  as  to  be  a  never-failing  bar  to  any  posterior  interest.(A) 
But  on  whatever  technical  principles  recoveries  were  first  introduced 
and  established,  their  operation  in  barring  remaindermen  and  rever- 
sioners, as  well  as  the  issue,  is  now  confirmed  to  us  by  a  long  series 
of  judicial  records;  and  the  practice  has  been  not  only  recognised 
but  favoured  by  the  legislature. 

Fines  and  recoveries  are  the  two  great  legal  engines  by  which  per- 
sons,  having  such  partial  interests  in  settled  estates  as  the  law  allows 
competent  tor  the  purpose,  may  unfetter  their  landed  property,  and 
make  it  a  suhject  of  absolute  alienation,  or  of  a  new  and  different 
settlement.  There  are  many  niceties  on  these  subjects ;  particularly 
in  respect  to  letting  in  charges  and  incumbrances,(/)  which  it  is  not 
consistent  with  my  plan  to  discuss.  But  I  must  observe,  that  it  remains 
maUer  of  uncertainty  at  what  precise  period  a  tenant  in  tail  acquired 
a  complete  power  of  alienation,  not  only  against  his  own  issue,  but  all 
ulterior  claimants.  First,  can  it  reasonably  be  supposed  that  the  extra- 
judicial opinion,  in  Taliarum's  case,  immediately  obtained,  in  a  matter 
of  so  much  consequence,  the  force  of  a  new  law  ?  The  contrary  may 
be  presumed  by  the  passing  of  the  three  statutes  of  fines,  and  by  the 
oblique  pains  taken  to  •countenance  recoveries  by  the  p  ^^ni  1 
4egislature.(m')     Besides,  where  is  the  original  law  or  dec-  ^  J 

laration  to  enforce  them  against  remaindermen  ?  The  rational  cour 
elusion  is,  that  this  complete  powqr  of  alienation,  this  desideratum  of 
forendic  polity  fwhich  eluded  the  efforts  of  the  judges  under  Edward 
III.,  when  the  law  and  lawyers  flourished  most,)(7})  was  rather  a 
gradual  and  imperceptible  attainment,  than  assignable  to  any  certaia 
period  or  the  effect  of  a  determinate  mea8ure.(o) 

A  recovery  suffered  by  tenant  in  tail,  whose  estate  is  determinable 
00  condition  subsequent,  is  nevertheless  a  bar  to  the  remainders.(/7) 
But  there  must  be  an  estate  tail  executed.  A  contingent  remainder- 
man in  tail  has  no  power  to  suffer  a  recovery.((/)  We  have  before 
«een,  that  recoveries  are  no  bar  to  executory  devises,  nor  to  sucb 
future  executory  estates  and  interests  as  are  called  springing  uses^  and 
do  not  fall  within  the  legal  idea  of  reversions  or  remainders.(r)    So 

(k)  TIiU,  Tike  tho  otfior  rraennn  aMigned  by  Pigott,  Roc.  14,  U  combated  byC.  J.  Wiffetf, 
in  hit  jodgmoiit  in  Martin  d.  IVifron^'cll  y.  Btrtichan,  Wtttes,  450  ;  and  see  K  C.  1  Wib. 
93.  In  wiMK  tftntte  (he  cwitiHu^nce  of  the  nroe  ettate  is  supposed,  see  S.  C.  5  T.  R.  110, 
n^  where  a  reason  is  given  for  Uiu  disregard  of  tlie  remainders  and  reversions  in  all  tbeearlj 
cases :  Ibey  were  cenaidered  as  niere  petsibilitief,  and,  therefore,  not  aasots.  But  they  are 
DOW  held  araets;  see  I'yndale  v.  Warre,  Jac.  312. 

(/)  U.  Lfi.  203  b.  BuU.  D.  1.  IV.  PrcaU  Tracts.  §  27.  5  Cru.  Dig.  492.  TiL  XXXVI. 
ch.  IX.  §4  2,  3,  4.  (m)  2  Bl.  (V>mm.  117,  note  a 

(n)  PertingtonV  caee,  10  Co.  37  b.    Co.  Ln.  304  b. 

(o)  The  inconveniences  of  the  statute  de  donis  appear  Btudiously  magnified,  Use  of  the 

Law.    BacoD*sWork8,vol.iv.  114,  ed.  1819.    2BlComm.  116.    MarUn  d.  Tregonwell  ▼. 

'Su^chan,  Willes,452;  and  see  Barr.  Ant  Sut.  129.    1  Watk.  Cop.  152.    If  not,  bow 

many  of  the  same  inconveniences  muft  subsist  at  the  present  day  under  strict  setUements, 

which  are  generally  only  unfettered  for  (ho  purpose  of  new  and  more  complicated  intereeta 

and  chai;ges.    See  Miller's  Civil  Law,  407,  40^    A  power  of  leasing  was  eaaily  provided 

ibr,  at  leaat  after  the  statute  of  uses,  the  want  of  which  would  indeed  have  been  a  aerioaa 

,  grievance.    But  are  debts  more  secure,  or  is  the  duty  of  children  better  enforced,  if  thia 

*  were  the  profier  means  of  enforcing  it,  now,  (ban  when  the  statute  de  donis  was  in  its  vigor? 

See  Fearnc,  Ex.  Dev.  668.  BuU.  n.  IV.  Mill.  Civ.  Uw,  408,  409. 

(p)  Anon.  4  Leon.  84.    Gouldsb.  82.    5  Cru.  Die-  331.    Tit  XXXVI.  ch.  ii.  ^  11. 
(ff)  Pig.  Boeov.  133, 134.    Nor  a  rested  remainderman.      Berrin^ton  v.  Parkhnrst,  13 
Eaat,  489.    18  Vin.  413.  (r)  Sap.  pp.  136, 137. 
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also,  a  recovery  suflered  by  a  mortgagee  will  be  no  bar  against  a 
mortgagor.(5) 

Recoveries  have  a  benign  and  large  construction,  and  every  thing 
incident,  appendant,  and  appurtenant  passes  by  them,  as  in  other  com- 
mon conveyances  :{t)  therefore,  if  a  recovery  be  suflered  of  a  manor, 
and  fifteen  hundred  acres  of  land,  and  the  manor  comprehends  three 
thousand  acres,  all  the  land  passes.  But  if  the  manor  is  left  out,  then 
r  ♦202  1  *"^  n^ore  is  secured  by  the  recovery  than  the  number  of 
I-  ^  acres  contained  in  it.    Yet  in  such  cases  the  judges  will 

give  a  favourable  construction.  And  farther,  a  reputed  manor,  and 
whatever  is  part  of  it,  will  pass  by  a  fine  or  recovery,  though  there 
are  now  no  treeholders,  if  it  was  formerly  a  manor,  and  still  retains 
the  name.(u) 

Fines  and  recoveries  may  be  avoided,  falsified,  and  reversed  by 
writ  of  error  (which  must  be  brought  within  twenty  years,)(v)  or  by 
plea  upon  record ;  as  by  pleading  to  a  fine,  partes  finis  nihil  babuerunt, 
and  to  a  recovery  the  nontenure  of  the  person  against  whom  the  writ 
was  brought,  which  amounts  to  denying  that  there  was  a  eood  tenant 
to  the  prsecipe  :{w)  the  conusor  of  a  fine,  and  the  tenant  to  the  praecipe, 
must  be  seised  of  a  freehold ;  otherwise,  both  are  void. 

Fines  levied,  and  recoveries  suflered,  by  infants  under  the  age  of 
twenty-one  years,  are  erroneous,  and  may  be  reversed ;  but,  regularly, 
the  reversal  should  be  during  the  minority.(a7)  However,  an  infant 
may  eflfectually  sufler  a  recovery,  though  not  by  himself,  nor  by  attor- 
ney, yet  by  guardian  appointed  under  the  privy  seal  :(if)  which  has 
some  resemblance  (says  rigott)(z)  to  the  Roman  civil  law,  where  the 
imperial  authority  supplied  the  defect  of  legal  age.(a)  Coverture  is 
no  disability  to  prevent  a  wife  from  joining  with  her  husband,  in  sufier- 
ing  a  recovery,  any  more  than  in  levying  a  fine :  for,  by  virtue  of  the 
1ving*s  original  writ  in  each  case,  which  supposes  the  pendency  of  an 
f  *203  1^^^^*^"  '*®^'»  ^^^  *5  examined  ♦as  to  her  consent;  and  this 
1-  J  removes  the  presumption,  and  the  danger,  of  her  acting 

by  coercion.(A) 

Fines  and  recoveries  have  frequently  been  amended  and  rectified 
on  motion  to  the  court,  when  mistakes  have  been  made  in  transcribing 
them,  as  by  omitting  the  names  of  some  of  the  estates  intended  to  be 
thus  assured,  or  of  the  parishes  in  which  they  lie.(c)    Divers  prece- 

(«)  Seo  Stanhope  v.  Packer,  Pr.  Ch.  435,  436.    Tig,  Recov.  134, 135. 

(0  Mawey  ▼.  Rice,Cowp.  349. 351. 

(tt)  Tbynne  v.  Tbynne,  1  Lev.  27, 28.  1  Vent  51.  See  Aah  ▼.  Rorle,  I  Vera.  367. 
Show.  P.  'C.  67. 

(«)  After  the  recovery  suffered.  SUt.  10  &  11  Will.  HI.  c  14,  f  1.  Lloyd  ▼.  Vaogbao, 
2  Str.  1257, 125a 

(to)  Lacy  v.  Williams,  1  Ld.  Raym.  229.    Taylor  d.  Atkins  ▼.  Horde,  1  Burr.  92,  vg*    • 

(z)  Co.  Ln.  380  b. 

iy)  See  Blount**  case,  Hob.  196.  Ley,  83.  Mackworth*8  case,  1  Vem.  461.  In  one  case 
permission  was  refased,  St.  Alban^s  case,  2  Salk.  567  ;  and  it  is  said  to  be  always  discro* 
tionary,  Hulbert  v.  Watts,  1  Ld.  R.  113 ;  see  Aylet  v.  WaUess,  Sty.  246.  They  have  been 
disoscd  since  tJie  introduction  of  private  acts  for  thepurpose  (which  is  of  above  a  oeotory^ 
standing,)  but  are  said  to  be  stUl  a  part  of  the  law  of  the  land.  Doe  d.  Baldwin  v.  Rawdiog, 
2  Bsrn.  &,  Aid.  450.  {x)  Fig.  Reoov.  64. 

{a)  Dig.  IV.  iv.  3.    Cod.  II.  xlv.  2. 

(b)  Portington*s  case,  10  Co.  43  a.    Indedon  ▼.  Northcote,  3  Atk.  436. 

(c)  5  Cru.  Dig.  160  168.  436.  440.  TiU  XXXV.  ch.  vii.  &  Tit.  XXXVI.ch.  vi.  and  Index 
to  Term  Reports,  tit  fieoovery.  Such  applications  will  henoefbrward  be  of  rare  occurrence, 
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dents  of  this  practice  are  adduced  by  Pigott,  at  the  end  of  his  treatise, 
to  which  I  have  repeatedly  referred. 

If  there  is  no  consideration,  and  no  declaration  of  uses,  a  recovery 
will  enure  to  the  use  of  him  who  suffers  it,  as  a  fine  does  to  the  use  of 
the  conusor.(rf)  So,  in  the  earlier  aces  of  our  law,  where  a  feoffment 
was  made  without  a  good  or  valuaole  consideration,  the  feoffee  was 
always  considered  as  seised  to  the  use  of  the  feoffor ;  or,  at  least,  the 
feoffor  was  empowered  to  dispose  of  his  right  and  interest :  and  this 
introduced  deeds  to  declare  the  uses  of  leoffments.  In  analogy  to 
which  practice,  more  modern  times  have  fashioned  deeds  to  lead  or 
to  declare  the  uses  of  fines  and  recoveries.  The  new  fee  simple,  which 
the  law  imputes,  when  such  is  the  intention  of  the  parties,  to  the  con- 
uzee  in  a  fine,  and  to  the  recoveror  in  a  recovery,  may  be  modelled, 
subdivided,  and  distributed,  to  persons  in  esse  and  unborn,  in  posses- 
sion and  expectancy,  with  present  and  certain,  and  with  future  vested, 
or  contingent  interests.  These  deeds  have  their  immediate  operation, 
by  force  of  the  statute  of  uses;  which  suffers  the  estate  immediately 
to  vest  in  point  of  actual  and  legal  seisin,  according  to  the  declared 
intent,  so  far  as  the  interests  therein  specified  are  not  executory,  nor 
Itnaited  to  depend  on  a  future  contingency.  Such  deeds,  therefore,  are 
the  part  of  the  conveyance  to  which  ihe  ♦attention  is  chiefly  r  ^4,04  i 
directed.    When  the  fine  and  recovery  have  unfettered  the  ^  J 

estate  from  positive  limitations,  and  conditions  subsequent,  precluded 
the  claim  ofdower,  and  the  like,  it  then  becomes  matter  of  considera- 
tion, in  what  ways  the  power,  so  acquired,  hath  been  exerted ;  and 
the  expressions  in  the  deeds  have  the  same  operation  and  construc- 
tion, as  if  it  had  been  competent  to  the  parties  to  substantiate  the  con- 
veyance without  the  efficacious  solemnities  of  a  fine  or  recovery. 

Besides  deeds  to  lead  and  to  declare  the  uses  of  fines  and  reco- 
veries, we  sometimes  read  of  deeds  of  revocation  of  uses,  which  whollir 
depend  on  a  power  reserved  for  that  purpose.  A  power,  as  here  used, 
signifies  an  authority  to  charge  or  dispose  of  lands;  as,  to  make  a 
jomture,  grant  leases,  and  the  like ;  and  it  may  be  coupled  with  an 
interest,  and  annexed  to  an  estate,  in  the  premises ;  or  it  may  be  a 
naked  power,  as  in  trustees,  to  sell.(e)  The  defective  or  improper 
execution  of  powers  in  matter  of  form  has  been  favoured  ;(/)  but  not 
as  to  matter  of  substance,  in  courts  of  equity,  more  than  those  of 
law.(^)  In  particular,  a  power  of  appointment  to  children  hath,  in 
both  jurisdictions,  been  construed  not  to  extend  to  grandchild ren.(A) 
Powers  of  revocation  (which  is  a  comprehensive  class,)  and  perhaps 

the  right  desoription  in  the  indentores  of  the  6nc,  or  deed  to  meke  the  tenant  to  the  writ  of 
recovery,  being  made  eofficient  to  sopersede  the  necemitj  of  amendment,  by  stat.  3  &.  ,4 
Will  IV.  c.  74,  §i  7,  8.  {d)  Abbot  v.  Burton,  11  Mod.  181.    2  Salk.  591. 

(0  See  I  Sand.  Us.  163, 164,  ed.  3.    Gilb.  Us.  141. 144.  Sugd.  Pew.  oh.  i.  §  4,  pp.  45,46. 

(/)  Tomlinson  v.  D%htoo,  1  P.  W.  14!».  171.  See  Hohnes  ▼.  CogfaUl,  7  Ves.  506, 507. 
Sug.  Pow.  ch.  vi. 

ig)  Bath  &  MontaflDe*s  ease,  3  Ch.  C.  66,  67.  Arundel  ▼.  Philpot,  2  Vem.  69.  2  Freem. 
102.  The  more  usaal  and  perhaps  more  correct  way  of  expressing  the  role  is,  that  equity 
may  supply  the  defective  execution  of  a  power,  but  not  the  non-execution.  Coventry  v. 
Coventry,  2  P.  W.  227.    Attorney.gcneral  v.  Downing,  WUm.  23. 

(A)  Alexander  v.  Alexander,  2  Yes.  642.  Adams  v.  Adams,  Cowp.  651.  Robinson  v. 
HardcaMle,  2  T.  R.  241.  Piu  v.  Jackson,  2  Bro.  C.  C.  22. 51.  2  Ves.  J.  698 ;  and  see  Wy th 
V.  fiUckmuD,  1  Ves.  201. 
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all  powers,  depend  on  the  statute  of  uses,  and  are  confined  to  deeds 
deriving  their  force  from  that  law.(t)  As,  if  a  man,  in  consideration 
of  paternal  affection,  covenants  to  stand  seised  to  the  use  of  himself 
for  life,  and  then  to  the  use  of  any  of  his  issue,  with  a  proviso  that  he 
shall  be  at  libertv  to  revoke  the  old,  and  to  declare  new  uses,  this 
r  •205  1  *'^*""  ^^  disposition  is  good  by  the  statute,  but  not  to  be 
^  ^  efiected  at  common  law.(J)      Deeds,  pursuant  to  such 

powers,  so  far  as  they  are  revocatory,  do  not  convey,  but  abrogate,  a 
title  to  lands  and  tenements ;  and  so  far  as  they  are  declaratory  of 
new  uses,  they  are  hardly  distinguishable  from  the  former  class.(i) 

The  remaining  title  to  landed  property,  that  by  devise,  will  singly 
occupy  the  next  lecture. 


(t)  Ren  T.  Balkeley,  1  Doogr.  293 ;  bat  see  6\ig.  Pow.  1.    Gilb.  Ua.  153.    Sugd.  n.  as  to 
the  existence  of  powers  at  oommoa  law. 

0)  Co.  Ln.237  a.    Shep.  Touch.  535.    1  Sand.  Us.  151,  ed.  3.    See  8v^.  Pow.  2,3. 
(k)  See  Oxford  Bp.  v.  Leighton,  H  Vern.  377.    Sug.  Pow.  303. 209,  ed.  4. 


LECTURE  XXXL 

OF  TITLE  BT  DEVIS8. 

TssTAMBNTARY  dispositions  are,  in  the  laws  of  England,  considered 
in  two  very  distinct  lights,  on  different  occasions,  viz.  when  they  convey 
a  title  to  real  estates,  and  are  called  devises,  and  when  they  bequeatn 
personal  properly  only,  to  which  sort  the  names  of  wills  and  testa- 
ments is  more  peculiarly  allied.  The  latter  are  to  be  administered  by 
the  executor,  or  administrator  with  the  will  annexed ;  but  such  per- 
sonal representative  has  no  interposition  in  regard  to  devises  of  estates 
of  inheritance. 

By  the  common  law,  at  least  as  it  stood  for  a  period  of  about  four 
hundred  and  fifty  years,  I  mean,  from  soon  after  the  introduction  of 
feudal  tenures  till  towards  the  end  of  the  reign  of  Henry  VIII.,  lands 
were  not  devisable.(a)  Yet,  during  that  time  many  cases  are  to  be 
met  with  in  the  year-books,  and  our  ancient  juridical  writers,  concern- 
ing devises  of  lands.  Because,  by  the  custom  of  certain  boroughs 
r  •MG  1  *"^  other  districts,  •socage  lands,  holden  in  fee  simple, 
I  J  might   be  devised.(6)      BSecause,  also,  though   lands  in 

general  could  not  be  devised,  yet,  before  the  statute  of  uses,  cestui  que 
use  might  have  devised  the  use.(c)  But  by  statutes  of  tite  age  alluded 
to,  all  persons  (except  feme  coverts,  infants,  idiots,  and  persons  of 
noosane  memory, ){d)  having  any  lands,  tenements,  rents,  or  heredita- 
ments, holden  in  socage,  and  being  thereof  seised  in  fee,  either  solely^ 
or  in  coparcenary,  or  in  common,  in  possession,  reversion,  or  re- 
mainder, may,  by  their  last  wills  and  testaments,  in  writing,  devise 

(a)  Co.  Ln.  Ill  b.  Hargr.  n.  1.  Powell  Dcv.  ch.  i.  p.  2.  For,  in  the  times  befbie  the 
Conqaest,  and  eren  some  time  after  it,  lands  were  devisable.  Spelm.  Posthuma,  WiOt,  P« 
128.    Halo's  HUt.  C.  L.  252, cd.  Ronn.  (6)  Lilt  s.  167.  Perk.  s.  528. 

(c)  Poet.  ^  Stud.  dial.  I,  ch.  vil  p.  27.  Perk.  s.  52d.  See  Rowe*s  Bacon,  OMii  m^  °^> 
p.  140*  id)  Stat  34  d&  35  Hen.  VXll.  c.  5,  a.  14. 
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the  same  to  any  person,  at  their  free  wil!  and  pfeasore^e)  By  the 
same  law,  two  tnirds  only  of  lands  hoiden  by  knight's  service^ 
whether  in  chief,  that  is,  immediately  under  ibc  king,  or  of  some  inter- 
mediate lord,  could  be  so  disposed  of;  neither  coutd  sucb  lands  be 
given  to  bodies  politic  or  corporate  by  devise-(/)  However,  this 
small  remaining  restraint  on  devising  was  removed  by  the  statute  for 
the  abolition  ol  feudal  tenures,  and  for  the  converting  of  them  into 
free  and  common  socage.(^)  By  which  means,  hereditaments,  cor- 
poreal and  incorporeal,  descendible  to  the  heirs  generaK  and  either  hi 
possession  or  expectancy,  are  transferable  out  of  the  line  eS  socees- 
^ion  by  devise.  But,  by  the  statute  of  frauds,  it  is  required,  that  aU 
devises  of  real  estates,  either  by  force  of  these  acts  of  parliamcat^  or 
by  special  and  local  custom,  shall  be  in  writing,  and  signed  by  the 
^arty  devising,  or  by  some  person  in  his  presence  and  by  bis  direc- 
tion, and  shall  be  attested  and  subscribed  in  the  presence  of  the  devi- 
sor by  three  or  four  credible  witnes8es.(A) 

♦Having  mentioned  these  more  general  preliminaries,  ^  *FUft  i 
I  shall  proceed  to  make  some  observations,  first,  on  the  ^  J 

persons  devising,  and  the  estate  they  have  to  dispose  of;  secondly,' on 
the  devisees ;  and,  thirdly,  on  the  interest  devised. 

I.  We  have  seen,  that  infants  (by  which  word,  used  in  its  legal  sig- 
nification, are  meant  persons  under  the  age  of  twenty-one  years)  are, 
by  the  statutes,  incapable  of  devi8ing.(t)  If  a  devisor,  at  the  time  of 
making  his  will,  is  under  that  age,  it  is  a  void  devise,  though  he  after- 
wards live  to  attain  the  age  of  majority.(j)  But  if  he  fbfKiblish  his 
will  after  the  age  of  majority,  it  will  be  good.(A:)  The  time  is  reck- 
oned exclusively,  as,  if  one  is  born  on  the  fifteenth  day  pf  February, 
on  the  fourteenth  of  that  month,  twenty  one  years  afterwards,  he  is  of 
full  age.(/)  By  special  custom,  an  in^nt  above  the  age  of  fourteen 
years  may  devise  his  lands.(m)  But  if  such  a  power  be  alleged,  by 
virtue  of  a  custom,  in  an  infant  of  eight  or  nine  years,  it  is,  from  its 
unreasonableness,  a  void  U8age.(n) 

Another  incapacity  mentioned  in  the  statutes,  is  that  of  persons 
labouring  under  a  defect  of  their  rational  understanding,  whose  devi- 
ses cannot,  by  force  of  any  custom,  be  substantiated.(o)  This  aflfords 
a  frequent  objection,  and  topic  of  litigation ;  and  whether  the  devisor, 
at  the  time  of  the  devise,(p)  was  of  sound  and  disposing  mind,  mem- 

(«)  Stat  32  Hen.  VIH.  c  1,  •.  1,  explained  by  34  &  35  Hen.  VIIL  o.  5,  i.  4.  Whit- 
«hurcb  V.  Whitchurch,  Gilb.  171. 

(/)  32  lien.  VIU.  c  1,  ee.^  10, 11.    34  &  35  Hen.  VIII.  c5,  n.  5.  7,  8. 

{g)  1-2 Cha.  II.  Q.34. 

(A)  Sut.  29  Cha.  II.  c.  3,8.  5.  Devises  of  estates  poor  autre  vie,  most  be  executed  in  the 
same  manner,  s.  12.  Tliere  are  some  inaccurucies  in  the  penning^  of  this  statute,  Wyndham 
T.  Chetwjnd,  1  Burr.41d.  Dougr.  244,  n.  2,  probably  arising  from  injudicious aharatioos  in 
Hs  progress  through  parliament  See  Ash  ▼.  Abdy,  3  Swan.  664,  665.  WUttchuMh  ▼. 
Wbttchurcl),Gilb.l71. 

(i)  Thellusson  ▼.  Woodford,  13  Yes.  223,  224.    Sug.  Pow.  391,  ed.  4,  stated. 

( j)  Herbert  ▼.  Torball,  1  Sid.  162.    Archer  v.  Bokenham,  11  Mod.  157. 

(ik)  Herbert  v.  Torball,  1  Sid.  162 ;  but  see  Ha  we  v.  Burton,  Comb.  84,  contra. 

(/;  Anon.  1  Salk.  44.    6  Mod.  260.    Herbert  v.  Torball,  1  Sid.  1 62.    Raym.  84. 

(i»)  Jcrmin  v.  Ascot,  2  Anders.  12.    Perk.s.  504.    Shep.  Touch.  403. 

\n)  Jormin  ▼.  Ascot,  2  And.  12.    See  Needier  v.  Winchester,  Hob.  225. 

(0)  Jennin  v.  Ascot,  2  And.  1 2.    Anon.  l>^.  143  b.  pi.  fi^.    Shep.  Touch.  403.^ 

( J))  For  subsequent  insanity  b  no  revocation.    Forse  dL  Hembling*s  case,  4  Co.  61  l».    1 
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ory,  and  underslandingXy)  it  is^he  province  of  a  jury  todeciJe.  Here 
1  may  nul  unopportunely  remark,  thai  the  will  of  a  felo  de  se  (though 
r  ^\r.c.  1  void  as  lo  *liis  personal  estate,  because  that  is  forfeited  lo 
L  J  the  king,)(r)  seems  to  be  effectual  as  to  his  land!j.(«) 

Another  disqualification  is  that  of  coverture.  But  a  wife  may  do 
that  in  eifect,  which  she  cannot  perform  nominally.  Estates  may  be 
settled  lo  trustees  on  the  uses  agreed  upon,  with  power  to  her  to  make 
an  appointment  in  the  nature  of  a  devise,  wnich  will  thus  derive 
vaJidiiy.(/)  As  lo  the  personal  estate  of  the  wife,  the  general  law 
vesting  that  absolutely  in  the  husband,  it  is  reasonable  that  his  cove- 
nant should  enable  her  by  will  to  dispose  of  such  property,  (i^)  On 
the  other  hand,  it  may,  perhaps,  at  first  sight  seem  strange  that  his 
consent  should  be  available  to  substantiate  her  devise  of  lands  to  the 
disinherison,  not  of  himself,  but  of  the  wife's  heir.(tj)  His  agreement, 
however,  not  only  is  necessary  to  bind  himself  to  preclude  tenancy 
by  the  curtesy,  but  if  it  rest  in  agreement  only,  this  will  not  bind  the 
heir.  To  effect  that  purpose,  the  husband  must  part  with  the  legal 
lesiale  to  trustees,  and  then  the  execution  of  the  power  by  the  wife 
(instead  of  being  a  legal  devise  within  the  prohibition  of  the  statute), 
becomes  an  appointment  of  a  trust,  or  equitable  interest.(u?)  If  a 
feme  covert,  having  such  power  of  appointment  by  deed  or  will,  exe- 
cute it  by  an  instrument  purporting  lo  be  her  will,  this  will  have  the 
r  ^209  1  saine  liberal  construction  as  other  •testamentary  dispo- 
»•  J  sitions.(z)    But  it  is  necessary  that  the  appointee,  in  order 

to  convey  any  interest  to  his  heir,  should,  like  other  devisees,  survive 
the  testatrix  ;(y)  though  such  appointee  is  to  take  under  the  power, 
and  though  it  would  be  otherwise,  if  she  had  elected  to  execute  the 
appointment  by  deed.  The  reason  is,  that  a  testamentary  disposition 
is  ambulatory,  that  is,  revocable  and  wholly  inefficacious,  during  the 
life  of  a  testator.(z) 

And.  181,  pi.  217.  See  Sacknlle  ▼.  Aylewoilb,  1  Vera.  106.  liodsdon  ▼.  Uoyd,  9  firo.  C 
C.  644. 

(q)  Sec  Winclie8ter*s  case,  6  Co.  23  a.  Combe*s  case,  Mo.  760.  Cranyell  ▼.  Saonders, 
Oro.  Juc.  4S7.  (r)  8  Inst  54.    Aoon.  Oy.  262,  pU  31. 

(<)  Hales  ▼.  PcUt,  1  Plowd.  261  b.  Swinb.  ii.  s.  20,  p.  180.    2  BL  Comm.  499. 

(0  GibboiM  V.  Moalton,  Finch,  347.  Cotter  v.  Layer,  2  P.  W.  624.  Soaihby  ▼.  Stone* 
house,  8  Vce.  611,  612.  Uwrence  v.  Wallis,  2  Bro.  C.  C.  319.  Hodsden  v.  Lloyd,  2  Bro. 
C.  C.  534.  2  T.  R.  684.  695.  Driver  ▼.  Thompson,  4  T«u.  297 ;  but  a  mere  agreement  is 
not  suffieient  at  law  Uf  enable  a  feme  covert  to  make  a  will  to  the  prejudice  of  her  heir, 
George  ▼.  Dew,  Amb.  627,  628,  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  544,  though  the  husband  is 
bound  in  equity  not  to  disappoint  her  disposiUon.   In  Rich  v.  Beaumont,  2  Ves.  64. 191,  cit. 

3  Bra  P.  C.  3U8  6  Toml.  P.  C.  152.  there  was  an  appeal  to  the  house  of  lords  on  the  validity 
of  a  power  of  this  kind  reserved  to  a  single  woman,  who  afterwards  married,  the  husband 
having  been  no  party  to  the  deed  creating  the  power :  a  case  was  sent  to  the  King*s  Bench, 
instead  of  directing  the  judges  to  attend,  as  is  the  usual  course ;  but  the  event  is  not  reported. 
See  2  Ves.  64,  1  Vee.  .302.  305. 

(•)  See  Fetliplace  v.  Gorges,  3  Bro.  C.  C.  10.    Rich  v.  Cockell,  9  Ves.  375. 

{9)  Peacock  v.  Monk,  2  Ves.  ISl,  192. 

(10)  See  Wright  v.  Cadogan,  Amb.  468.  2  Eden,  239.  1  Toml.  P.C.  466.  Bramhall  T. 
Hall,  Amb.  467.    Rip{iun  v.  Dawding,  Amb.  628. 

{X)  Southby  ▼.  Stonehouse,  2  Ves.  612.  Marlborough  v.  Ooddphin,  2  Ves.  76.  Robin- 
ion  V.  Uardcastle,  2  Bro.  CO. 30,  31. 

(y)  Oke  V.  Heath,  1  Ves.  139.    Southby  v.  Stonehouse,  2  Ves.  612.    Vanderzee  v.  Acloffl, 

4  Ves.  771.  777.  Burnet  v.  Helgrave,  1  £q.  Ab.  296,  pi.  2.  1  Ves.  140,  cit  2  Ves.  80, 81, 
cit  seems  to  the  contrary ;  but  see  the  explanation,  Sug.  Pow.  330,  ed.  4.  Whether  the 
appointment  be  of  real  or  personal  property,  makes  no  difierenoe  in  this  question. 

it)  Hatcher  ?.  Curtis,  2  fVoem.  61.    Oke  t.  HeaUi,  1  Ves.  139.    D.  Marlboroogh  ▼• 
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With  respect  to  the  estate  or  interest  of  the  devisor,  it  ought  to  be 
absolute,  not  determinable  by  his  death,  nor  inheritable  in  a  pecuHar 
line  or  channel  of  descent,  as  estates  tail.  But,  under  the  title  Occu- 
pancy, I  have  before  shown  that  descendible  freeholds  are  devisable. 
Also,  if  a  man  is  immediate  donee  or  purchaser  in  tail,  with  remain- 
der to  himself  in  fee,  and  has  no  issue,  there  is  no  occasion  for  him 
to  destroy  the  estate  tail  in  order  to  substantiate  his  devise:  because 
it  ceases  at  the  time  the  will  takes  efTeet.  But,  if  he  is  tenant  in  tail 
bv  descent,  with  remainder  to  himself  in  fee,  the  case  is  difierent.(a) 
For  here  the  descendant,  who  is  heir  of  the  body  of  the  first  donee  in 
tail,  has  a  title  paramount  the  devise. 

Farther,  the  explanatory  act  of  Henry  VIII.,  above  referred  to, 
which  expressly  empowers  coparceners  and  tenants  in  common  to 
devise,  by  implication  excludes  ioint  tenants,  where  the  right  of  sur- 
vivorship takes  place  of  the  title  under  the  will.  Therefore,  it  has 
been  adjudged,  that  where  there  were  two  joint  tenants  in  fee,  and 
one  devised  his  interest,  and  then  in  his  Ufetime  a  ^sub-  r  %o\(%  i 
sequent  partition  was  actually  made  of  the  premises,  yet  ^  -■ 

nothing  passed  by  the  devise.(6) 

'  Lastly,  landed  estate,  acquired  after  the  time  of  making  the  devise, 
^ill  not  pass  thereby.  Therefore,  it  has  been  determined,  that  if  a 
man  devise  all  the  lands,  tenements,  and  estates,  whereof  he  shall  be 
possessed  at  the  time  of  his  decease,  and  afterwards  purchases  new 
acquisitions,  that  he  had  not  contracted  for  when  he  made  his  will, 
those  so  acquired  will  not  pass.(c)  This  has  sometimes  been  attri- 
buted to  the  words  of  the  former  statute  of  Henry  VIII.,  which  says, 
that  persons,  having  lands,  may  devise.(e/)  It  does  not,  however, 
depend  on  the  force  of  the  literal  expression,  but  on  a  will's  beinff 
considered  as  a  conveyance,  operating  by  way  of  appointnoent,  which 
it  is  necessary  a  man  should  have  a  power  to  make,  at  the  time  of 
making  it.(6)  In  the  case  just  alluded  to,  of  lands  acquired  after  the 
date  of  the  will,  it  was  allowed,  that  if  there  had  been  a  republica- 
tion, the  new  purchases  might  well  have  pa8sed.(/)    And  teases  for 

Godolphin,  3  Vet.  7&  Litle  t.  Lisle,  1  Brown^s  Cbancenr  Caset,  533.  See  Kil>bett  v.  Lee, 
Hob.  313. 

(a)  In  both  caiee  the  deTiee  ie  ?oid  against  the  lesue  in  tell,  Init  is  a  good  deriae  of  the 
revenioo  in  fee.  See  Bedingfield's  case,  10  Co.  81  b.  cit.  Jonea  ▼.  Morgan,  Fearne,  Ex. 
De?.  451,  ch.  Hi.  a.  1.    App.  577. 

(6)  Swift  V.  Roberts,  3  Barr.  14d8.    1  Bl.  476.    Amb.  617. 

(e)  Bunter  v.  Ck>ke,  1  Salk.  337, 338.  1 1  Mod.  131.  Fitz.  33a  3  TomL  P.  C.  19.  Spring 
d.Tileher  ▼.  Biles,  1  T.  R.  435.  438,  n. 

{d)  If  a  man  devise  lands,  and  is  afterwards  disseised,  and  dies,  the  landa  will  not  pasa; 
Ibr  his  estate  was  turned  to  a  right,  and  a  right,  whether  a  ri^ht  of  action,  Baker  ▼.  Hack- 
ing, Cro.  Car.  387. 405.  Ingram  ▼.  Tothill,  1  Mod.  317.  Bonter  ▼.  Coke,  11  Mod.  138. 
Fiti.  330,  or  a  right  of  entry,  Goodright  d.  Fowler  ▼.  Forrester,  8  East,  553.  Attornej. 
ireneral  v.  Vigor,  8  Ves.  383,  is  not  devisable.  From  the  reasoning  of  the  oonrt,  Jones  ▼. 
Roe,  3  T.  R.  93.  98.  Goodright  v.  Forester,  1  Tau.  604,  a  contrar/  decision  might  have 
been  anticipated,  but  the  old  law  was  certainly  as  stated  above;  and  if  it  is  to  be  altered,  it 
should  be  by  an  act  of  the  legislature.    See  also  Cave  v.  Holfbrd,  3  Vea.  669. 

(e)  Began  v.  Johnson,  Cowp.  305,  306.  Brydges  v.  Chandos,  3  Vea.  J.  437.  It  oer. 
tainly  could  not  be  from  a  literal  and  rigid  construction  of  the  statute,  for  the  aame  n\% 
prevailed  before  the  statute  was  passed.    Harward  v.  Goodright,  Cowp.  90. 

(/;  Bunter  y.  Coke,  1  Selk.  338.  See  Acherley  v.  Vernon,  9  Mod.  78.  3  Toml.  P.  C. 
8,  r.  Pigott  V.  Waller,  7  Vea.  98.  130.  Goodtitle  d.  Woodhonse  r.  Meredith,  2  Man.  & 
Sclw.  5. 13. 
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years,  it  is  said»  ^ill  pass  by  a  will,  made  before  the  pwohas'mg 
thereof  ;(g')  but  not  copyh()lds,(A) 

r  *2n  1  *^^'  ^  proceed  now  to  some  considerations  on  the  per- 
^  J  sons  taking  by  devise ;  which  topic,  as  well  as  others 

relating  to  thb  subject,  has  been  partly  anticipated  in  our  forcner 
disquisitions.  A  devise  is  good  to  a  person,  described  with  sufficient 
certainty,  though  he  does  ncU  take  immediately  upon  the  death  of  the 
devisor ;  as  to  such  of  the  daughters  of  a  kinsman,  who  should  witbio 
fifteen  years  marry  with  one  of  the  devisor's  name.(i)  Where  a 
devise  was  to  the  issue  of  J.  S.,  who  had  then  a  danghtor,  and  after- 
wards had  a  son  born,  it  was  decreed  that  both  the  children  should 
take  estates  ibr  life.(^*)  Here  also  we  may  note,  that  a  devise  to  a 
person  by  a  wrong  appellatioot  if  the  devisee  is  known  by  it,  will 
be  sufficient,  as  a  good  nan>e  of  purchase.(it)  It  is  a  position  of  Sir 
Edward  Coke,  that  to  entitle  a  person  to  take  by  purchase  under  the 
description  of  heir  ^cial,  such  person  must  be  heir  general  also: 
as,  if  the  limitation  be  to  the  heir  male  of  A.,  a  graodsoo  could  not 
take,  rn  case  there  was  living  a  grand-dnughter,  whose  father  was  ao 
elder  brother  of  the  claimant's  father;  for  then  the  grandson,  though 
he  might  be  heir  male,  would  not  be  the  very  and  perfect  heir  gen- 
eral, would  not  answer  both  the  necessary  descriptionsj(/)  The 
reasonableness  of  this  scrupulous  precision  has  been  justly  questioned 
by  one  of  the  greatest  judges  that  ever  presided  in  a  court  of  equity^m) 
But  principles  of  general  reason  are  not  always  the  criterion  to  try 
technical  and  traditional  rules  of  established  law.(n)  And  this  rule  I 
take  to  be  so  far  established*  as  to  devises,  4hat  a  devisee  in  fee  claim- 
f  ^12  1  ^"S  ^^  special  heir  must  also  be  heir  general  ;(o)  but,  if 
^  ^  the  ^limitation  be  to  a  special  heir  in  tail,  as  to  the  heir# 

male  of  the  body  of  J.  S.,  the  devise  shall  prevail,  though  such  deviseo 
be  not  also  general  heir.(p) 

I  shall  next  mention  a  rule,  which  has  also,  in  vain,  been  attempted 
to  be  invalidated,  viz.  that  where  lands  are  devised  to  J.  S.  and  his 
heirs,  or  to  J.  S.,  and  the  heirs  of  his  body,  and  the  devisee  dies  la 

(g)  AbncT  V,  Miller.  2  Atk.  597.  Ckrte  v.  Ctrto,  3  Atk.  176.  Stirling  ▼.  Lydiard,  3 
Atk.  199, 900.  But,  liy  tbe  mrrender  ^f  a  leiMe  for  yaajt  ^  lU^t,  tbe  beqoeit  m  ret okei 
Marwood  ▼.  Tamer,  3  P.  W.  170.  Abne/  ▼.  Miller,  3  Atk.  593.  Hone  ▼.  Medcraft,  1  Brf. 
C.C.a64  I>iffb)rv.Lmrd,fi  Dick,  501.  See  Jainea  T.Deaa,11  Vet.  383.  15Vee.936. 
Cbleijrrave  ? ,  Manby,  6  Mad.  72. 

(A)  Sprinff  d.  Titcher  v.  fillet,  1  T.  R.  438,  n.  Dena  d.  Uarria  v.  CuUei:,  ib.  pit  Cofrf . 
131,  cit 

(t)  9ate  ▼.  Ambemt,  Rayqi.  83.    6 Cro.  IH|r.  208.  Tit  XXXVItl.  oh.  x. «.  98. 

ij)  Cook  V,  Cook.  2  Vem.  546.    See  Mogg  v.  Mogg,  1  Mcr.  654.    3  Preat  Ow.  {^« 

(k)  Anon.  Oiidb.  1 7.    See  Gj9rm  ▼.  Kbnersley,  1  Freem.  293.    Rivwa*  oaae,  1  Atk.  419. 

(/}  Co.  Lb.  24  b.;  and  aee  Hai^.  n.  3,  ibid. 

(at)  Newooraen  v.  Barkbam,9  Weru.  733.  Pr.  Ch.  46*2,  463 ;  and  aee  WiUa  v.  ?^Um^ 
$  Ban.  26J5.  Fearne,  C.  R.  45.  48,  cit  Fearne,  214.  Co.  Ln.  164  a.  HarjMi.t 
Ooodtitlo  d.  WealoD  ▼.  Bqrteoshaw,  Fearne,  C.  R.  App.  570,  ed.  6.  E^m  ▼.  Bifileoshair, 
Co,  Ln.  164  a.  Harg.  n.2,  cit 

(n)  See  Newoomen  v.  Bethlem  Hospital,  AmHI.  10, 11. 

<o)  Dawea  f.  Ferrara,  Fr.  Cb.  569.  2  P.  W.  I.  Gwyone  v.  Hooka,  8  Vin.  Ab.  317, 
BMrg.2P.  W.  3,ii.oit 

(j>)  Wills  ▼.  Palmer,  5  Burr.  2615.  262a  Goodtitle  d.  Weaton  ▼.  Burtenahaw,  top.  211, 
note  m.  4  Cru.  D.  316,  cit  See  Bro.  Ab.  Noeme,  pi.  40.  A  devise  to  the  right  heirs  of 
husband  and  wife  means  the  heirs  of  both,  and  not  the  heirs  of  the  surriror.  Roe  d.  Nigbl- 
ingale  ▼.  Qulirterlej,  1  T.  R.  630.  635. 
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the  fifetkne  of  the  devisor,  the  heir  general  or  in  tinil  of  the  devisee, 
will  have  nothing  by  the  will ;  because  nothing  vested  in  the  ances- 
tor, from  whom  be  is  to  claim  by  descent,  but  it  is  a  lapsed  devise.(9) 
The  rigid  adherence  to  this  rule  is  very  striking  in  the  following  case* 
A  devise  was  to  A.  and  his  issue,  remainder  to  B.  and  his  iseue, 
remainder  to  the  heir  uf  A. :  A.  died  without  issue  in  the  life  of  the 
devisor,  and  B.  died  in  the  life  of  the  devisor,  leaving  issue,  the  defend- 
ant in  the  cause,  who  was  also  the  heir  of  A.,  and  the  plaintiff  was 
the  heir  of  the  devisor :  it  was  adjudged,  that  the  defendant  could 
neither  take  the  estate  tail,  as  heir  of  the  body  of  B.,  nor  an  estate  in 
fee,  as  heir  of  A.;  and  that  the  interposition  of  the  estate  tail  to  B., 
betwixt  the  estate  tail,  limited  to  A.,  and  the  remainder  in  fee,  limited 
to  hie  right  heirs,  made  no  difference ;  because,  notwithstanding  such 
mean  remainder,  the  word  **  heirs*'  is  properly  a  word  of  limitation 
of  eslate,  and  the  fee  simple  ought  to  have  vested,  if  at  all,  in  the 
ancestor,  to  whom  a  freehold  interest  was  appointed  by  the  same 
devJ8e.(r)  But  it  is  not  necessary  ihrtt  the  ancestor,  if  he  survive  the 
devisor,  should  enter  into  the  lands  devised.  For  the  use  is  executed 
in  him  without  entry,  and  so  *ihe  estate  is  transmissible  r  ^oio  n 
to  his  heir.(«)    Moreover,  if  lands  be  devised  to  A.  and  ^  -I 

his  heirs,  rn  trust  for  B.,  and  A.,  the  devisee  in  trust,  die  in  the  life 
of  the  devisor,  the  eourts  of  equity  will  support  the  interest  of  B.,  and 
will  consider  A.'s  heir  as  a  trustee  in  his  room.(0  Or,  if  a  devise  be 
to  A.  and  B*,  and  their  heirs,  which  is  a  devise  in  joint  tenancy,  and 
A.  die  in  the  devisor's  lifetime,  B.  shall  take  the  whole.(ti)  Also,  if  a 
man  devise  to  A*  for  life  or  in  tail,  remainder  to  B.,  and  A.  die  in  the 
devisor's  lifetime,  or  renounce  the  devise,  or  the  prior  devise  is  voidi 
the  retnainder  shaH  take  immediate  efrect.(v) 

It  has  been  determined,  that  a  devise  to  A,  and  his  brothers  suc- 
cessively, but  not  to  be  entered  upon  or  enjoyed  by  any  of  them,  until 
after  n>erriaee,  was  good ;  and  that  A.  should  after  his  marriage 
enjoy  it  first  tor  his  life,  then  the  second  brother,  and  then  the  third.(t/) 
For,  being  between  brothers,  the  common  law  was  a  guide  to  the 
exposition  of  the  word  ^  successively,"  especially  as  it  was  found  by 
verdict,  that  Av  was  the  eldest  brother.(ii>)  But  it  was  said,  that  a 
devise  to  A.,  B.,  and  C,  to  take  successively,  would  be  void  for  the 
uncertainty*(2) 

Another  general  question  of  uncertainty,  affecting  the  whole  interest 
of  the  deviiiee,  arises,  where  an  estate  is  limited  over  on  a  contin- 

iq)  Brelt  ▼.  Riirden,  I  PlowcL  341.  315.  Ilartop's  cate,  Cm.  El.  943.  1  Leon.  253.  Hut. 
toD  f.  Simpron,  2  Vera.  702.  Pr.  Cti.  439.  Warner  t.  While,  3  Toml.  P.  C.  435.  II 
East;  551,  n.  1  Doug".  344,  n.  4,  eit,  in  which  case  it  was  ruled,  that  if  there  be  a  devise 
to  A.  and  the  heirs  of  his  body,  remainder  over  to  a  stran^r ;  if*  A.  die,  leaving  issue,  in 
the  testator's  lifeliroe,  the  strangrer  shall  take,  thoug^li  A.*b  issue  is  tlie  testator's  htiir.  Hodg* 
son  V.  Ambrose,  1  Doug.  344.    3  Toinl.  P.  C.  41U. 

(r)  Goodrijrht  V.  Wright,  1  P.  W.  397. 

(«)  Anon.  Jenk.  227,  pi.  92.    Co.  Ln.  Ill  a. 

(0  Ealcsy.  England,  Pr.Ch.  200.    2Vern.468.    Moggridge  f .  Thackwell,  1  Ves.  J.  475. 

(If)  I>aties  T.  Kemp,  Cnrt  41.    Fitzg.  231,  eit.     Hunter  v.  Coke,  1  Sulk.  23a 

(c)  Brett  V.  Rigden,  I  Plowd.  344  a.  point  2.  Fuller  ?.  Fuller,  Cro.  Kl.  423.  Hutton  t. 
Simpson,  2  Vern.  723.   Pr.  Ch.  440.   Hodgson  v.  Ambrose,  I  Doug.  337.  3  Toml. P. C. 4 1 6. 

(tr)  Oiigley  v.  Peale,  2  Ld.  Rayro.  1313.  10  Mod.  103.  2  Eq.  Ab.  358,  pi.  a  See  Eysiis 
t.  Astley,  3  Burr.  1579. 1581. 

(X)  Ongley  v.  Peed,  10  Mod.  104.    See  Wins  norc  v.  Hobart,  Hob.  313. 
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geacvy  depending  on»  and  described  as  subsequent  to»  a  supposed  fieusty 
which  nevei^  takes  place.  Such  a  cause  (as  Lord  Mansfield  onoe 
expressed  himself )  was  pleaded  in  the  days  of  ancient  Hoin«>  by 
Scsevola  and  Crassus,  between  Curius  and  Coponius,(y)  and  much 
r  #214  1  ^S'^^^^^  '"  modern  times  in  the  *cdurts  of  WestmuMter- 
L  -I  hall  in  the  case  of  Jones  and  Westcomb.(a()     A  man^ 

believing,  when  he  made  his  will,  that  his  wife  was  pregnant,  devised 
his  estate  to  the  child  she  was  pregnant  with,  and  if  su(^  child  abould 
die  under  age,  then  he  devised  it  over.  The  woman  was  not  with, 
child.  The  question  was,  whether  the  devisee  over  should  take :  and 
it  is  so  much  of  the  same  kind  with  the  simple  and  uncomplicated 
case,  just  noticed  (that,  a  prior  devise  failing,  a  remainder  shall  take 
effect),  that,  one  may  reasonably  wonder,  so  much  doubt  should  have 
been  entertained.(a)  The  Roman  centumviri  at  once,  and  the  English 
tribunals  finally,  decided,  that  the  intent,  though  not  expressed,  must 
be  construed  to  give  the  estate  to  the  substitute,  unless  a  posthumous 
child  lived  to  be  of  age  to  dispose  of  it.  Consequently,  no  posthumous 
child  having  ever  existed,  the  substitute  was  entitled.(6)  This  matter 
the  more  properly  falls  in  among  considerations  concerning  the  per- 
sons taking  by  devise,  because  it  seems  to  have  been  an  argument  of 
ScsBVola,  that  he  was  a  distant  object  of  the  devisor's  bounty,  **  qui 
esset  secundum  posthumum  et  natum  et  moriuum  bsres  institutus."(€) 
Corporations  in  general,  sole  and  aggregate,  ecclesiastical  and  tem- 
poral, are  incapable  of  being  devisees  of  lands  (and  indeed  of  acquir- 
ing them  by  any  means),  unless  they  have  a  license  to  purchase  m 
mortmain,((/)  which  it  is,  universally, the  king's  prerogative  to  grant,- 
r  *215  1  ^^^  ^^  ^^  lands  iiolden  of  an  intermediate  lord,  bis  *cod- 
>-  -I  sent  also  is  required.(€)    But  devises,  falling  within  the 

idea  of  charitable  uses,  are  valid ;  and  the  due  application  of  sucJi 
bounty  has  been  long  ago  provided  for  by  the  legislature.(/)  The 
last  mortmain  act,  as  it  is  called,  lays  a  restraint  on  the  alieoalion  of 

iy)  Cic  dc  Orat  i.  39.  57.    Pro  A.  C«cina,  18. 

(X)  Pr.Ch.316.  1  l!k).  Ab.  345«  pi.  10.  GUb.  74.  Andrawa  t.  Folham,  9  8Cr.  1099. 
Roe  d.  Folbam  t.  Wicket^  WUle«,  303.  GulUver  v.  Wicket,  1  Wila.  105,  oaiee  all  ariaios 
on  the  aame  deviae.  In  Graacott  ▼.  Warren,  12  Mod.  128.  Oonib.  437.  Roe  d.  Fulham 
T.  Wickett,  Willea,  305,  it  was  held,  that  the  firat  deviae  waa  in  the  natore  of  a  condition, 
and  on  ita  failore  the  aeoond  oould  not  take  effect. 

(•)  The  principle,  that  where  a  prior  deviae  &ila,  a  aecond  aball  take  effect,  waa  Mrl/ 
recognised  by  our  law ;  aa  a  devise  to  a  monk,  or  person  not  in  eziatence,  for  iii^  remain- 
der over,  the  remainder  is  gfood.  Year-book  9  Hen.  VI.  24  b.  Other  caaea,  similar  in  cir- 
cumatancea  to  Jonea  v.  Weatcumbe,  have  been  aimilarly  determined.  8tatham  v.  Bell, 
Cowp.  40. 43.    Foster  v.  Cook,  3  Bro.  C.  C.  347. 

(b)  Fro^morton  d.  Bramstonc  v.  Uolliday,  3  Burr.  1623, 1624. 

(e)  Cic.  de  Orat  i.  39 ;  and  aee  c  57.  (d)  Co.  Ln.  2  b.  2  Inst  75. 

(e)  Fitz.  N.  B.  [211.]  I.  Co.  Ln.  99  a.  This  license,  being  thought  to  savour  of  a  dis- 
pensing power,  waa  sanctioned  by  the  legislature  at  the  Revdution.  Stat  7  &.  8  WiU-Ilt« 
c.  37.    Co.  Ln.  99  a.    Harg.  n.  1. 

(/)  Stat  43  Eliz.  c.  4,  fblly  commented  upon,  with  adjudged  cases,  in  a  book  of  high 
Authority,  Dake*s  Charitable  Uses,  containing  Sir  Francia  Moore*s  reoding  on  the  statute, 
wliicb  is  supposed  to  have  been  penned  by  him.  Duke,  Pref.  Attorney-general  v.  Brown, 
1  Swan.  307.  Tenant  in  tail  may  devise  to  a  charitable  use  without  fine  or  recovery,  the 
statute  supplying  all  defects  of  assurance,  which  the  testator,  if  living,  could  have  suppliw*' 
liawcs  V.  Chrif^t's  Hospital,  Duke,  64.  370,  ed  Bridg.  1  ay  v.  Slaughter,  Pr.  Ch.  16.  Attor- 
ney-general V.  Burdett,  2  Vcrn.  755.  Attorney -general  v.  Rye,  2  Vern.  453.  Duke,  382,  ed. 
Bridg. ;  and  the  cases  collected  in  the  note.  But  this  deserves  mention,  mere  to  illustrate 
Uie  bent  of  the  statute  tiian  lor  its  prc-»ciii  use,  all  deviiies  of  land  ta  a  charitable  use  1  ' 
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UmiSi  or  ifiondy  ta  be  mrested  in  lands,  to  bodies  polIt1c,(^)  except  the' 
nnivemues  and  eoHeges  thereia,  and  the  foan<hitiond  of  Etoth  Win- 
diettctt^,  and  WeBtm1n8ter,(A)  with  a  proviso,  however,  limiting  the 
the  number  of  advowaons  allowed  to  be  parchased  by  any  such  house 
of  toftroing.(i) 

III.  I  proceed  now,  thirdly,  to  the  interest  devised.  It  has  been 
before  remarked^  that  a  will  has  a  more  favourable  constructi<on  than' 
a  deed,  so  as  to  effectuate  the  intention  of  the  devisor. 

K  This  appears  very  conspicuously  in  the  modes  of  expression,  by 
which  Ike  courts  have  allowed  a  fee  simple  to  pass  in  a  devise,  abit- 
ittg  of  that  striotness  which  is  requisite  in  deeds,  where  it  is  generally 
necessary  to  inseit  words  of  inheritance.  Thos  if  a  man  devise 
twenty  acres  to  another,  and  that  he  shall  pay  to  his  executors  fbr  the 
saoEie  ten  pounds,  hereby  the  ^devisee  hath  a  fee  simple  r  ^(..  a  -i 
by  tlie  intent  of  the  devisor,  thoagh  such  sum  amount  not  ^  J 

to  the  vahie  of  the  land.(j>  The  reason  is  because  the  devisee  is  to' 
pay  at  ati  eventar  &nd  he  may  die,  before  he  repays  himself  out  of  the 
estate;  in  which  case  he  would  be  a  loser  by  the  devise,  if  he  Was* 
DOt  to  have  a  fee.  If  therefore,  the  will  direct  the  payment  to  be  out 
of  the  profits  of  the  land,  then  the  devisee  cannot  lose  by  the  will,  and 
therefore  ooly  an  estate  for  life  |Kisses.(A:)  In  like  manner,  a  devise, 
aobiect  to  the  payment  of  an  annuity,  will  amount  by  construction  to 
a  ree.(/)  Aaother  expresMon  creating  a  fee,  without  any  words  of 
inheritance,  is  the  term  '« estate  :''(m)  And  afterwards  the  rule  was 
aneoded*  to  cases  where  words  of  locality  were  added.(n)     The 

mohUiilad  by  itet.  9  Geo.  II.  c.  36.  And  this  enoooragoment  ofchftrity  did  not  prooeed  nr 
%r  a»  fo  ^fMOM  with  a  d«e  ezeouUon  of  the  will,  aooordinr  to  Uie  tiatale  of  fraud** 
Attorney-geDeral  ▼.  Baroea,  2  Vern.  57a  Pr.  Ub.  370.  2  P.  W.  S59,  eit.  AddioctoB  v. 
CaiimdAU(.150. 

{g)  Stat  9  Geo.  II.  a  36,  m*  1. 3,  regulating  tlie  alienation  and  prohibiting  the  devise  of 
laoSa  lo  cbaritoible4Mce.  The  object  of  the  act  waa  to  prevent  death-bed  diapwitiont  of  real 
property,  Altorney.general  v,  Weyinouth,  Amb.  23,  and  reaembljBa  the  Lex  Fusia  Caniniav 
Jnat^  L  vii«  Gravin.  Urig.  Jar.  Civ.  81 1,  c.  xviii.  The  purview  of  the  act  extends  to  every 
i|ieoiea  of  realty  and  peraonal  eatate  to  bo  converted  into  land.  (A)  Secu  4. 

(s)  Sect.  5.    Thia  reatrietion  b  repealed  by  aUt  45  Geo.  III.  c  101. 

ij)  Co.  Lo.  9  b  and  Harg .  n.  9.  Analey  v.  ChapuNOi,  Cra  Car.  157.  Lee  v.  Withen*,, 
T.  Jon.  107.  Smith  v.  Tyndail,  3  Salk.  6d5.  Badddey  v.  Leppingwell,  Wilm.  232.3  Burr. 
1^1, 1542.  Goodrigbt  d.  Baker  v.  Stocker,  5  T.  R.  13.  Andrew  v.  Soothoiiae,  5  T.  R. 
S92.    Deon  d.  Mellor  v.  Moor,  5  T.  R.  65H.  1  Boa.  &,  P.  558.  7  Tumi.  P.  C.  557. 

(k)  Analey  v.  Chapman,  Cro.  Car.  157.  Hawker  v.  BockUnd,  2  Vem  106.  See  Due  d. 
Palmer  v.  Richarda,  3  T.  R.  356.    2  Bob.  &.  P.  252.    5  Eaat,  93,  oit 

(/)  Leev.Withera,T.Joo.l07.    Poll.  539.    Jentina  v.  Jenkina,  Willea,  652. 

(m)  WiikinaoB  v.  Marwim,  1  Roll  Ab.  835,  pi.  16.  Bridgwater  v.  Bolton,  6  Mf»d.  107. 
1  Salk.  237.  Barry  v.  £dgworth,  2  P.  W.  523.  Tuffhell  v.  Page,  2  Atk.  38.  Denii  v., 
Gaakin,  Cowp.  65IK  Doe  d.  Dacre  v.  Roper,  1 1  Eaat,  518.  Doe  d.  Penwarden  v.  Gilbert,  3 
Brodb  dc.  B.  85.  The  word  *'  interent"  ia  equivalent  Right  v.  Sidebolham,  2  Doug.  763. 
Andrew  v.  Southouae,5  T.  R.  295.  The  word  ^eatatea,**  in  tlie  plural  number,  ia  equally 
operative,  and  will  carry  a  fee.  Hetcher  v.  Smitoo,  2  T.  R.  656.  Mucaree  v.  Tall,  Amb. 
182;  though  Lord  Ilardwicke  ihought  that  the  plural  might  bear  a  ditferent  eigiiificuliou. 
Gpodwyn  v.  Goodwyn,  1  Vea.  228.  ftiotli  the  one  and.  the  other  may  bo  controlled  by  other, 
worda,  indicative  of  a  different  intention.  Tilley  v.  Simpaon,  2  T.  R.  65^,  n.  Fletclier  v. 
Smiton,  2  T.  R.  656.  Doe  d.  Spearing  v.  Buckner,  6  T.  R.  610.  Bamea  v.  Patch,  8  Vea. 
604.    WooUam  V.  KeaworUiy,  9  Vea.  143.    Roe  d.  Child  v.  Wright,  7  Eaat,  266. 

(n)  Barry  v.  Cdgworth,  2  P.  W.  524, 525.    ibbetaon  v.  Beckwith,  Caa.  temp.  Talb.  161. 

Southby  V.  Stonehouae,  2  Vea.  614.    Ualdfaat  d.Cowper  v.  Marten,  1  T.  R.  411.    Roe  d. 

Child  V.  Wright,  7  Eaat,  267,  268.   Doe  d.  Chicheater  v.  Oxendon,  4  Tau.  176.   Chorhon  v. 

Taylor,  3  Vos.  &  a  160.    Randall  v.  Tuchio,  6  Tdu.  416,  overruling  the  doubta  expreaaed 
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words  **  whole  remainder"  have  also  been  construed  to  convey  ibe 
r  ^2ij  1  inheritance. (o)  So  if  lands  be  Revised  to  J.  &  in  per- 
^  ^  petuum,(p)  or  to  give  and  to  seII,(9)or  in  fee  8ifnple9(r)  or 

to  him  and  nis  assigns  forever,(«)  or  to  him  et  sanguioi  sii09(^>  or  to 
him  and  his  successors  :(u)  the  inheritance  in  fee  passes.  And  in 
general,  where  it  distinctly  appears <to  be  the  intention  of  the  devisor 
to  give  a  greater  estate  than  for  life,  and  at  the  same  time  not  to  limit  an 
estate  tail,  the  devisee  will  have  a  fee.(i;)  But  there  must  be  a  special 
ground ;  for  where  the  expressions  denotes  the  substance  of  the  thing 
(as  the  words,  **  lands,  houses,  messuages,  tenefl9eDts,"(ic)  and  ttie 
like,)(2;)  and  not  the  devisor's  interest  therein,  there  ought  lo  be  words 
of  limitation  used  to  constitute  a  fee,  though  that  probably  in  most 
cases  was  the  intention,  but  still  the  general  rule  of  law  must  here  pre- 
vail. 

2.  The  intention  of  the  devisor  is  equally  favoured  in  creating  an 
estate  tail ;  which  may  be  effected  in  a  devise  without  those  appro* 
priated  expressions  requisite  in  deeds^  Thus,  a  devise  to  a  man  and 
nis  heirs  male,  without  adding  **  of  his  body,"  forms  an  estate  tail  in 
r  •218  1  ^  *^^^^(y)  ^  ^  devise  to  J.  S.  and  his  is6ue»or  the  liket 
^  -I  without  using  the  word  *'  heirs,"  will  pass  a  fee  in  tail  in 

II  will.(z)  If  it  be  to  J.  S.  and  his  children,  and  he  hath  none  born  at 
the  time  of  the  devise,  it  is  an  estate  taiL(ii)  But  if  there  be  ohildreo 
then  born,  they  take  jointly  with  their  father  for  life  only.(6)    Some* 


in  Guodwin  ▼.  Lfster»  1  Vet.  938,    Right  ▼.  Sidebottmn,  9  Doof.  763,  and  evea  tbe  / 
parattvel/  recent  caee,  Pettiward  ▼.  PrcftOoU,  7  Ve*.  546. 

(o)  Norton  v.  Ladd,  1  Lutw.  755.  1  Ld.  lUyin.  187,  ciL  So  will  tbe  synonyms,  residue, 
Murray  v.  Wi«s,  Pr.  Ch.  264.  2  Vem.  5«4.  Tanner  r.  Wise,  3  P.  W.  99a  Gmyson  ▼. 
Atkinson,  I  Wils.  334;  rest  and  remainder,  Ridout  v.  Paine,  1  Vet.  10. 3  Atlb  466;  revere 
■iofi,  Ridout  V.  Paynes  9  Ves«  48i  51,  overruling  Peyton  v.  Banks,  1  Vein.  65. 

ip)  Chamberlain  v.  Turner,  Cro.  Car.  199,  130.  Co.  Lo.  9  b.  See  Wilkins  v.  Wbiltng, 
t  Bals.  919.  1  Roll.  Ab.  836,  pi.  1 1 .    Heath  v.  Heath,  1  Bro.  C.  C  14a 

(q)  Co.  Ln.  9  b.  Whiskon  (k,  Qeyton's  case,  1  Leon.  156.  See  Jennor  k,  Bardie's  Cise^ 
lLeon.98S. 

(r)  Bro.  Ab.  Devise,  pi.  99.    See  Baker  v.  Raymond,  1  And.  51.  Oy.  357.  Co.  Ln.  9  b. 

(f )  Co.  Ln.  9  b.  Jennor  &  Hardie's  case,  I  Loon.  983.  But  a  devise  to  a  man  and  his 
assigns  would  only  carry  an  estate  for  life.  Co.  Ln.  9  b.  But  worda  of  perpcliMty  are 
•qaivalent  to  words  of  liniilatioa.    Hogan  v.  Jackson,  Cowp.  306. 

(0  Downhall  v.  C«t«-sby,  t  Roll.  Ab.  a34,  pi.  lU.    8  Vin.906.  pi.  10.    Ca  Ln.  9  b.  dt 

(«)  Webb  V.  Herring,  1  Roll.  R.  399.  Cro.  Jac.  416.  1  Roll.  Ab.  835,  pi.  lU.  8o  wiHa 
devise  to  him  and  his  executors.  Rose  v.  Hill,  3  Burr.  1885,  approved  and  fbltowed  in  a 
MS.  opinion  of  Fearne. 

(o)  See  Doe  d.  Wood  v.  Wood,  1  Bsrn.  &.  Aid.  5ia 

(it)  Bowes  V.  Blacketf,  Cowp.  935.  ^oe  d.  Kirby  v.  Holme^  9  Wils.  80.  Right  v.  Side, 
botham,  9  Duug.  759.  763.  Doe  d.  Cnild.  v.  Wright,  8  T.  R.  64.  I  New  R.  344, 345. 
Doe  d.  Crutchfield  v.  Pearce,  I  Price,  353;  and  see  Fawcett's  case,  I  Roll.  Ab.  834,  p(.  11. 
Anon.  ib.  pi.  13.    Hogan  v.  Jackson,  Cowp.  307.    Dcnn  v.  6aBkin,Oowp.  657. 

(x)  It  has  been  held  that  the  word  **  hereditamentH"  would  carry  a  fee,  Lydcutt  v.  WiU 
lowK,  9  Vent.  985.  3  Mod.  999.  Smith  v.  Tindiill,  1 1  Mod.  103 ;  but  it  is  now  settled,  that, 
like  other  words  descriptive  ut  the  substsnce  of  the  thing  devised,  it  cnnnot  of  itself  denote 
sudi  an  intention.  Hope  v.  AckUnd,  I  Salk.  939.  Ciuining  v.  Canning,  Mob.  949.  Denn 
d.  Moor  V.  Mellor,  5  T.  R.  t56,  9  Bos.  dL  P.  947.  7  Touil.  P.  C.  607.  Doe  d.  Small  v. 
Allen,  8  T.  R.  497.  503. 

(y;  Co.  Ln.  97  a.     Baker  v  Wall,  1  I^.  Raym.  1R6. 

(«)  King  V.  Mrlling,  I  Vent.  29!J.  Dod^on  v.  Grew,  Wilm.  97a  978.  9  Wils.  394. 
Leigh  V.  Thornhury,  13  Vra.  314.     Lyon  v  Mitchell,  1  Mad  47.S. 

(«)  Wild's  ca^e,  6  Co.  17  a.  Duvie  v.  Stevens,  1  Doug.  391 .  394.  Scale  v.  Barter,  9  Bos. 
Sl  p.  485.  and  t^ee  Cnme  v.  Odell,  I  Ball  Sl  B.  484.    3  Dow.  74. 

(6)  WildV  cai-e,  6  Co.  17  b.  Cook  ?.  Cook,  2  Vern.  545.  BuiRir  v.  Bradford.  9  Atk.  990; 
but  if  there  arc  superadded  words  of  limitaticn,  the  parent  and  children  take  a  joint  lee. 
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Urttes  also  an  estate  tail  will  arise  in  a  devise,  by  what  seems  a  more 
distant  implication.  As  if  lands  be  devised  to  A.,  and,  if  he  die  with- 
out issue,  then  to  remain  over  to  another,  A.  will  take  an  estate 
tail,(c)  and  that,  according  to  Sir  Matthew  Hale,  although  the  words 
"for  life"  are  added  after  the  devise  to  him.(rf)  So  also  where  the 
testator  devised,  that  if  William  (who  was  his  eldest  son  and  heir) 
should  happen  to  die,  and  leave  no  issue  of  his  body  lawfully  begot- 
ten, then  he  gave  and  bequeathed  all  his  lands  of  inheritance  (locally 
described)  to  his  younger  son,  it  was  the  opinion  of  the  judge  of 
assize  that  the  eldest  son  and  heir  took  an  estate  tail,  by  implication* 
under  the  will,  though  there  was  jno  express  devise  of  any  kind  to 
him.(e)  On  the  other  hand,  words  peculiarly  appropriated  to  convey 
a  fee  simple,  have,  by  the  construction  given  to  subsequent  expressions, 
been  abridged,  and  the  devise  has  been  holden  to  convey  an  estate  tail. 
A  testator  devised  his  lands  to  his  wife  for  life,  remainder  to  his  son 
Henry  for  life,  remainder  to  his  son  George  and  his  heirs  forevert 
and  if  he  died  without  heirs,  then  to  his  daughters  Catharine  and  Jane. 
The  question  was  whether  Greorge  took  a  lee  ♦simple,  or  r  ^nia  i 
only  an  estate  tail.    It  was  urged,  that  where  a  devise  \n^  -I 

to  a  man  and  his  heirs,  and  if  he  die  withort  heirs,  remainder  over  to 
another,  who  is  or  may  be  the  devisee's  (collateral)  heir  at  law,  the 
first  limitation  shall  be  construed  an  entail  and  not  a  fee ;  but  where 
the  second  limitation  is  to  a  stranger,  it  is  merely  void,  and  the  first 
limitation  is  a  fee  simple.  And  in  this  case  it  was  determined  that 
(George  took  only  an  estate  tail.(/)  The  court  approved  of  the  dif- 
ference taken,  and  said  the  reason  of  it  is,  that  in  the  latter  case  there 
is  DO  intent  appearinjr  to  make  the  words  carry  any  other  sense  than 
what  thev  import  at  Taw;  but  in  the  former,  it  is  impossible  that  the 
devisee  should  die  without  an  heir,  while  the  remainderman  or  his  issue 
continue:  and  therefore  the  generality  of  the  word  '^  heirs"  should  be 
restrained  to  heirs  of  the  body ;  since  the  testator  must  know,  that  the 
devisee  could  not  die  without  an  heir,  while  the  remainderman  or  any 
of  his  posterity  survived. 

On  this  third  head  of  the  interest  devised,  I  must  advert  to  the  judi- 
cial construction  put  on  the  familiar  expression,  '*  all  I  am  worth  ;** 
which  was  determined  to  pass  real  as  well  as  personal  estate.(f ) 

It  is  laid  down  in  a  reporter,  whose  authority  has  of  late  been  often 
questioned,  that  if  one  devise  all  his  lands  and  tenements,  only  fre^ 
holds  and  not  copyholds,  shall  pass.(A)    Certainly,  if  there  were 

Oitet  V.  JaokfOD,  9  SU*.  1 172.  Co.  Ln.  9  a.  &  n.  3 ;  but  aee  Jeffery  ▼.  Honeywood,  4  Mad. 
398 

(€)  RobiBMm  y.  Miller,  1  Roll.  Ab.  837,  pi.  V2,  Blaxton  y.  Stone,  3  Mod.  123.  Daintry  v. 
Dabitry,  6  T.  R.  314. 

(d)  Robinaon*8  case,  1  Vent.  230,  cit  Blackborne  y.  Edglej,  1  P.  W.  605.  Robinion  T. 
Robinson,  1  Burr.  38.    Doe  d.  Cock  ▼.  Cooper.  1  East,  229. 

(<>  Walter?.  Drew, Com.  372.  374. 

(/)  'Tyte  ▼.  Willis,  Cos.  tempt  Talb.  1, 2.  There  are  many  similar  instances  in  modem 
reporters  in  which  the  word  ^heirs**  has  been  onalified  by  sobseqaent  words,  so  as  to  create 
an  esUte  tail  Doe  d.  Barnard  v.  Reason,  3  Wils.  244,  cit.  Fearne,  C.  R.  379.  Pickering 
y.  Towers,  Amb.  363.  1  Eden,  142 ;  and  the  cases  collected  in  the  note  145,  Doe  d.  fillie 
y.  Ellis,  9  East,  382. 

(g)  Huxtep  V.  Brooman,  1  Bra  C.  C.  437;  and  see  Bowman  ▼.  Milbanke,  1  Lev.  130,  1 
Sid.  191.  Thruzton  y.  Attorney -General,  1  Vern.  34t.  Doo  d.  Bunny  f.  Rout,  7  Tau.  79. 
Mohan  y.  Mohun,  1  Swan.  20 1 .  203.    Noel  ?.  Hoy,  5  Mad.  38. 

(A)  Ex  parte  Caswall,  1  Atk.  560. 
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DO  surrender  of  the  copyholds,  the  court  will  not,  without  reason  sup- 
ply that  derect.(i)     But  if  they  were  surrendered,  it  seems  highly 

r  *220  1  ^"I'^QSO^^^I^  ^^  s^y>  ^'*^y  ^"  ^^^  ^  included  *in  such  a 
^  J  devise.(^')     In  another  book  of  more  approved  credit,  we 

find,  that  if  one  having  freehold  estates  and  terms  for  years  devise  all 
his  lands,  the  freehold  estates  only  will  pass.(/c)  But  this  oj^oioD  is 
invalidated  by  the  reasoning  and  decision  in  iQore  recent  autho- 
rities. (/) 

In  this  copious  subject  of  title  by  devise,  there  are  too  maxiy  partic- 
ulars to  be  all  distinctly  touched  upon :  some  others  of  which,  however, 
I  shall  select  for  cursory  observation. 

We  have  before  seen,  that  feoffments,  fines  and  recoveries,  made, 
levied,  and  suffered,  without  consideration,  enure  to  the  use  of  him 
from  whom  the  estate  proceeds,  and  enable  him  to  declare  the  use  tp 
pthers,  at  his  will  and  pleasure,  within  the  rules  prescribed  by  law* 
But  a  devise  imports  a  consideration  ;{m)  or  rather,  the  defect  is  in 
this  case  immaterial :  it  cannot  be  averrecl  to  be  to  the  use  of  any  per-  ^ 
^n  not  named,  but  enures  to  the  proper  use  and  behoof  of  the 
devisee.(n) 

By  the  statute  of  frauds,  as  I  have  already  mentioped,  a  devise  of 
land  must  be  attested  by  three  witnesses,  at  the  least ;  that  is*  the/ 
must,  in  the  presence  of  the  devisor,  subscribe  their  attestation,  that 
it  was  executed  by  him  as  his  will.  If  he  was  in  a  situation  to  be 
able  \o  see  them  subscribe,  it  is  sufficient,  without  proof  that  he  actually 
saw  it  :{o)  but  if  he  wi^s  in  a  state  of  insensibility  at  the  time  of  their 
r  •221  1  ^"''^^^''^i''g»  (hough  corporeally  ^present,  .the  will  is  not 
y  J  executed  pursuant  to  tne  statute.(p)     Such  prescribed 

authentication  is  requisite,  not  only  to  pass  a  freehold  or  inheritable 
^ate,  but  ajsp  eflfectually  to  bring  a  charge  upon  lands,  descending 
in  fee  simple.(7)    For  a  will,  not  attested  as  the  statute  of  fraud3 

(i)  Milbourne  ▼.  Milbonrne,  1  Cox,  247.  2  Bro.  C.  C.  64.  Judd  v.  Pratt,  13  Vm.  168* 
16  Vm.  39S. 

(j)  TendrU  v.  Smith,  2  Atk.  85.  Goodwjn  v.  Goodwyn,  I  Vm.  826.  ChtpmaD  ▼.  Htit, 
1  Ve«.  273.  Joogvma  ▼.  Jonsfinf,  1  Cqz,  362.  See  55  Gea  III.  e.  192.  White  ? .  Vlttj, 
'^Rufls.493.499. 

(k)  Rom  t.  Bartlett,  Cro.  Car.  293.  See  Thorapmn  ▼.  Lawlej,  2  Bos.  Sc  P.  312.  Wtt- 
ktiM  T.  Lea,  6  Vee.  683,  maiataininff  the  authority  of  Rose  ▼.  Bartlett,  and  the  potitkn  m 
Abe  tezi,  against  the  eaaea  cited  in  we  next  note. 

{I)  Lowther  ▼.  CaTODdish,  Amb.  356.  1  Eden,  99.  Turner  v.  Hosier,  1  Bro.  C.  C.  7B. 
'See  Lane  y.  Stanhope,  6  T.  R.  345.  6  Ves.  641,  642,  cit  Dixon  ▼.  Davrson,  2  Sim.  Sl  iSt. 
837. 

(m)  Leake  ▼.  Randall,  4  Ca  4  a.  cit ;  but  this  proposition  is  very  properly  qualified  io  the 
text,  a  devisee  bein^geoeraUv  considered  as  a  volunteer.    Powell  v.  Mouchett,  6  Mad*  216. 

(n)  Lawrence  v.  Dodwell,  1  Ld.  Raym.  43a    Lutw.  734.    See  Cheoey^s  case,  5  Co.  69  a. 

(41)  Shires  v.  GUssoock,  2  Salk.  68a  Davy  v.  SmiUi,  3  Salk.  395.  Cassoo  v.  Dade,  1 
Bro.  C.  C.  99.    2  Dick.  586.    Winchelsea  v.  Wauchope,  3  Ross.  441. 

(  p)  Ri^t  V.  Price,  1  Doug.  241 .  243.    Doe  d.  Soeyd  ▼•  Evans,  Carm.  Aut  Ass. )  827. 

{q)  Coppin  V.  Coppin,  2  P.  W.  291. 295^  See  I'iffin  v.  Tiffin,  2  Ch.  C.  49. 55.  2  Freem. 
66.  But  by  way  of  power,  land  may  be  charged  by  mere  writing,  pursuant  to  the  power. 
Brodenell  v.  Boogbton,  2  Atk.  274;  but  see  GeodiU  v.  firigham,  1  Bos,  &  P.  19a  In 
Habergham  t.  Vincent,  2  Ves.  J.  204. 227, 228. 232.  4  Bro.  C.  C.  353, 2d  point,  it  was  beU, 
that  no  one  can  reserve  such  a  power  to  himaelf  by  his  own  will ;  and  see  Sag.  Pow.  131« 
4tb  ed.  ace  But  in  Dye  v.  Th waites,  2  Vern.  80.  3  Ch.  C.  69,  cit  Arab.  393,  cit,  soch 
a  power  reserved  to  the  testator  himself  was  held  good.  See  the  decree,  ed.  Raith.  If  1^ 
a  will,  duly  attested,  land  is  generally  charged  with  legacies  in  aid  of  the  personal  estate, 
the  legacies  or  shares  of  the  fund  may  be  varied  by  an  unattested  codicil  Masters  v.  Mas* 
ters,  1  P.  W.  423.  Brudenell  v.  Boiwhton,  2  Atk.  268.  274.  Inchiquin  v.  Freuch,  Aoib. 
41.    Hannis  T.  Packer,  Amb.  556.    Habergham  v.  Vincent,  2  Ves.  J.  236, 237.    iDto.C. 


Digitized  by 


Google 


TITLE  BY  DEVISE.  418 

ordains,  shall  not  pass  any  interest  in  freehold  lands,  of  which  the  heir, 
as  heir,  would  otherwise  have  had  the  benefit.  Therefore,  though  a 
term  of  years  is  part  of  the  personal  estate,  and  a  bequest  of  it  need 
not,  generally,  be  attested  by  witnesses,  yet,  where  a  nnan  was  pos- 
sessed of  a  long  term  of  years,  and  afterwards  purchased  the  inherit- 
ance of  the  same  premises,  and  then  by  a  will  unattested  devised  the 
estate,  it  was  holden  not  to  be  a  good  devise  to  pass  even  the  term  ; 
because  this  was  not  a  term  in  gross,  but  such  as  would  attend  the 
inheriiance.(r)  A  will,  made  beyond  sea,  of  lands  in  England,  must 
be  attested  as  the  statute  directs ;(«)  and  an  opinion  seems  to  prevail, 
that  the  same  attestation  is  necessary,  if  the  lands  lie  beyond  sea,  in 
the  Asiatic  territories  dependent  on  the  British  crown,  by  reason  of 
the  general  reception  of  our  laws,  in  regard  to  *natural-  r  ^oo  i 
bom  subjects,  in  those  distant  provinces.(/)     If  a  cestui  ^  -■ 

que  trusi  in  fee  (who,  as  we  have  before  seen,(M)  has  such  an  interest 
in  lands  as  is  unexecuted  by  the  statute  of  uses)  devise  this  trust  estate 
by  a  will  attested  only  by  two  witnesses,  it  is  void  as  a  devise,  and 
cannot  operate  as  an  appointment ;(«)  and  by  analogy,  an  equity  of 
redemption  seems  equally  within  the  regulating  force  of  the  statute  of 
frauds  ;{w)  but  not  the  estate  of  a  mortgagee  m  fee,  after  forfeiture  and 
before  foreclosure.(r) 

Lastly,  a  copyholder  in  fee,  having  surrendered  his  estate  to  the  use 
of  his  will,  may  effectually  devise  it,  thou^  there  is  not  the  attesta- 
tion of  three  witnesses  to  such  devise.(y)  Because  here  the  lands  pass 
by  the  surrender,  and  not  by  the  will;  and  the  statute  is  restricted  to 
freehold  estates  only.      A  will,  therefore,  received  as  such  by  the 


d  S8S.  Bockeridge  ▼.  Inirram,  9  Ves.  J.  665.  Cox  v.  Baaiett,  3  Yet.  163.  Attorn^.freneral 
V.  W«rd,  3  Ves.  331.  Sheddon  ▼.  Goodrich,  8  Vee.  495.  Roee  ▼.  CunyDghamo,  12  Ves.  36, 
37.  Wilkinson  v.  Adam,  1  Ves.  6l  B.  446 ;  but  this  is  a  solitary  rule,  and  cannot  be  ex. 
tended  to  the  kindred  case  of  an  estate  devised  for  sale  bj  the  will,  and  le^cios  gWtn  oiit 
of  the  prodace  by  a  codicil,  not  executed  according  to  the  statute.  Hooper  ▼.  Goodwin,  18 
Yes.  167.    Wilkinson  ▼.  Adam,  1  Yes.  &  a  446.    GaUini  v.  Noble,  3  Mer.  691. 

(r)  Whitchurch  v.  Whitchurch,  2  P.  W.  236. 238.  9  Mod.  126.  Gilb.  168.  Yillien  ▼. 
Yilliers,  2  Atk.  72.    Goodrij^ht  v.  Sales,  2  Wils.  331 . 

{$)  Coppin  ▼.  Coppin,  2  P.  W.  293.    See  Brodie  ▼.  Barry,  2  Yee.  &  B.  131. 

(0  Gardiner  v.  Fell,  1  Jao.  Sl  W.  22. 27.  Freeman  ▼.  FairUe,  Cb.  1826. 1830.  In  the 
West  Indies  or  elsewhere,  colonies  founded  by  this  country  since  the  passing  of  the  statute 
of  frauds  would  be  bound  by  it.  See  Dwarris,  SUt  997.  The  countries  planted  before,  and 
oooquored  since,  have  generalhr  passed  acts  to  the  same  effect,  as  Barbadoes,  Anon.  2  P. 
W.  75.  1  How.  Col.  L.  134.  Jamaica,  on  which  a  doubt  was  entertained,  Spraag  ▼.  Stone, 
1  Douff.  38.  16  Geo.  IH.  c.  14,  colonial  act  Nova  Scotia,  32  Geo.  II.  c  10.  Antigua,  26 
Geo.  III.  cobn.  act  2  Byth.  Con  v.  235.  Grenada,  Attorney-general  v.  Stewart,  2  Mer.  146, 
fit  Christopher,  Beckett  v.  Harden,  4  Mau.  6l  S.  1.  Trinidad,  1  How.  Col.  L.  560.  Mont* 
■errat,  1  How.  Col.  L.  452 ;  but  not  Bermuda.  Sheddon  ▼.  Goodrich,  8  Ves.  501.  How.  CoL 
L.  Introd.  xiii.    See  Stat  25  Geo.  II.  o.  6,  ^  10.  (u)  Sup.  p.  179. 

(9)  Attorney.general  v.  Barnes,  2  Vern.  598.  WagsUff  v.  Wagstaff,  2  P.  W.  258.  Adling 
ton  T.  Cann,  3  Atk.  151. 

.  (10)  See  Perry  ▼.  Phelipe,  1  Yes.  J.  254, 255 ;  and  the  sUtute  of  fhiods  is  incorporated 
into  the  statute  of  wills. 

(4f)  Strode  V.  Russell,  2  Yem.  625.  Cholmondeley  v.  abton,  2  Joe.  dt  W.  1 79.  In  an 
old  case.  Anon.  2  Ch.  C  8,  it  was  held  not  to  be  a  devisable  interest  before  forfeiture.  But 
this  is  now  untenable  doctrine.    See  1  Pow.  Mort  149,  n. 

(y)  Tuffnell  v.  Page,  2  Atk.  37,  38.  1  Dick.  76.  Attorney-general  v.  Addrews,  1  Ye^. 
225.  Habergham  v.  Yincent,  2  Yes.  J.  232.  4  Bro.  C.  C.  383.  386.  But  customary  free- 
holds are  within  the  sUtule.  Doc  d.  Cook  t.  Danvens  7  East,  W,  WiIUq  ?.  Lapcaster, 
3Rttai.l0& 
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ecclesiastioal  coart>  wHl  direct  the  surrender  oracopyholder.(z)  And 
if  the  copyhold  be  in  trust,  and  the  cestui  que  trust  canoot,  coose- 
quently,  surrender  it,  yet  his  interest  may  be  devised.(a) 

^223  1  *^  ^^^^  before  mentioned  the  republication  of  a  will. 
•I  This  is  necessary  to  pass  estates  acquired  after  the  date  of 
the  will,(^)  or  where  an  infant  attains  his  age  of  majority  after  the 
time  of  devising,(c)  or  where  there  has  been  an  implied  revocatioD.(c() 
A  proper  republication  is  by  executing  the  will  anew  ;{e)  and  to  reo<- 
der  this  available,  the  same  solemnities  required  by  the  statute  of 
frauds  at  the  original  execution  ought  to  be  observed.(/)  There  are 
also  indirect  or  virtual  republications.  Thus,  a  codicil  not  indoraed 
on  the  original  will,  but  altering  parts,  and  ratifying  other  parts  thercui^ 
has  been  neld  to  amount  to  a  republication,  such  codicil  having  been 
made  in  the  presence  of  three  witnesses. (^)  And  a  codicil,  executed 
according  to  the  statute  of  frauds,  though  it  relate  only  to  personalty, 
and  do  not  contain  an  express  ratification  of  the  will,  nor  affect  the 
dispositions  of  the  real  property,  will  amount  to  a  republicatioia»  so  aa 
to  pass  after-purchased  lands.(A)  It  appears,  also,  that  a  reference  tp 
a  will  in  an  explanatory  writing,  not  called  a  codicil,  but  executed 
according  to  the  statute  of  frauds,  will  be  considered  as  a  republica- 
tion.(t)  So,  where  a  testator  devised  all  his  freehold  and  copyhold 
lands,  and  afterwards  acquired  other  copyholds,  which  be  surrender- 
ed "  to  the  uses  declared  or  to  be  declared  in  and  by  his  last  will  aad 
testament,"  this  surrender  was  a  republication,  for  the  effect  of  con- 
veying such  new  acquisitions.^)  In  which  case,  this  general  doctrine 
r  '*224  1  ^^  '^^^  *down  concerning  republications,  that  *•  when  a 
I-  -I  man  republishes  his  will,  the  enect  is,  that  the  terms  and 

words  of  the  will  should  be  construed  to  speak,  with  regard  to  ibe 
property  he  is  seised  of  at  the  dale  of  the  republication,  just  the  same 
as  if  he  had  had  such  additional  property  at  the  time  of  making  his 
will.(*) 

It  is  proper,  in  the  last  place,  to  say  something  of  the  revocations 
of  devises,  which  are  either  express  or  implied. 

1 .  As  to  express  revocations,  it  is  enacted  by  the  statute  offraudsi 
that  no  devise  shall  be  revocable,  otherwise  than  by  some  other  will* 
or  by  burning,  cancelling,  tearing,  or  obliterating  the  same,  by  the  tes- 
tator  himself,  or  in  his  presence,  and  by  his  direction  and  consent(i) 

(«)  Gary  ▼.  Askew,  2  Bra  C.  C.  59.  1  Cox,  244.  See  Jenroiee  ▼.  D.  Northomberlaiid,  1 
Jac.  Sl  W.  570.    Hume  v.  Rundell,  6  Mad.  338, 339. 

(a)  Alacey  v.  Sbarioer,  1  Atk.  390.  Tufihell  ▼.  Pa^  2  Atk.  38.  Attorney^gtveral  i^ 
Aodrews,  1  Ves.  2v5.  (6)  Acherley  v.  Vernon,  Com.  381.    3  Toml.  P.  C  85^ 

(c)  Herbert  v.  Torball,  1  Sid.  162 ;  but  see  Ha  we  ▼.  Burton,  Comb.  84. 

id)  See  1  San.  277  f.  n.    Parsons  t.  Freeman,  2  Yes.  J.  431,  sUted. 

(«)  See  Barnes  v.  Crow,  1  Ves.  J.  497.    Pifgot  ▼.  Waller,  7  Yes.  lia 

(/)  Acherley  ▼.  Vernon,  9  Mod.  78.    Jackson  v.  Hurlock,  2  Eden,  272.    AmK494. 

ig)  Rider  v.  Wager,  2  P.  W.  334.  Potter  ▼.  Potter,  1  Ves.  442.  Doe  d.  Pais  «.  DirTt 
Cowp.  158.    Go<idtitle  d.  Woodbouse  ▼.  Meredith,  2  >Mau.  <&  Sel.  5. 

(A)  An  attested  codicil  republishes  the  will  and  makes  it  speak  from  tbe  date  of  the  eodi- 
cil,  though  relating  to  personalty  cxclosively.  Jackson  v.  Hurlock,  2  Ed.  263.  271,272. 
Arab.  4^4.  Barnes  v.  Crow,  1  Yes.  J.  486.  497.  4  Bro.  C.  C.  2.  10.  PigoU  v.  Waller,  7 
Ves.  98.  Hulme  v.  Heygate,  1  Mer.  294,  overruling  the  doubu  expressed  in  Gibson  v. 
Montfbrt,  1  Yes.  492,  493.  (t)  Brady  ▼.  Cubit,  1  tkmg.  31. 40. 

( j)  Heylyn  v.  Heylyn,  Cowp.  130.    Loflft,  604. 

Ik)  lA>rd  Mansfield  in  Heylyn  v.  Heylyn,  Cowp.  132.    See  Rowley  ▼.  Eytoo,.2  Mer.  m 

(/)St*t29Cha.lI.c.3,§6. 
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Oo  this  clause,  it  has  been  determined,  that  a  subsequent  will  is  not  a 
revocation  of  a  former,  unless  the  second  is  a  good  and  perfect  will 
in  all  circumstances.(w)  This  is  exactly  agreeable  to  the  Roman 
idea  of  jurisprudence,  **  tunc  autem  prius  tesiamentum  rumpiiur,  cum 
posterius  rite  perfectum  est."('>)  In  a  lale  case,  which  very  much 
engaged  the  attention  of  Westminster  Hall,  the  jury  by  iheir  verdjct 
found,  that  after  making  one  will,  the  devisor  made  a  subsequent  one, 
in  which  the  disposition  was  difierent  from  that  made  in  the  former, 
but  in  what  particulars  was  to  them  unknown  :  the  jury  did  not  find 
that  he  cancelled  or  destroyed  the  subsequent  will,  but  what  is  become 
thereof  they  were  altogether  ignorant.  The  court  of  Common  Pleas 
were  of  opinion  *in  favour  of  the  heir  at  law,(o)  except  r  ^225  1 
&ir  William  Blackstone,  who  expressed  his  dissent.(^)  ^  -' 

This  judgment,  however,  was  reversed  in  the  King's  Bench,(9)  and 
that  reversal  affirmed  by  the  lords  in  parliament,(r)  and  the  devisee 
was  holden  to  be  entitled  under  the  former  will,  of  which  there  did 
not  appear  any  sufficient  rev6cation.(s)  But  where  there  are  dupli- 
cates of  a  wilC  one  in  the  testator's  custody,  the  other  not,  the  can- 
celling of  that  in  his  custody  is  an  efiectual  cancelling  of^  both.(0  A 
second  will  was  made,  revoking  all  former,  and  that  also  was  found 
cancelled,  but  such  cancelling  was  in  this  case  holden  not  to  set  up 
and  revive  the  uncancelled  duplicate  of  the  original  will.(u) 

2,  As  to  tacit  or  implied  revocations,  to  which  the  statute  of  frauds 
is  said  not  to  extend,(t;) 

1.  It  seems  to  be  fully  settled,  that  if  a  man  seised  in  fee  devise 
lands,  and  afterwards  convey  them  by  recovery,  fine,  feoffment^  or 
other  means,  and  take  back  the  same  or  a  difierent  quantity  of  inter- 
est in  the  premises,  it  shall  amount  to  a  revocation.(t£7)  The  principle, 

(m)  Efffflestoo  ▼.  Speke,  3  Mod.  261.  Garth.  79.  Hyde  v.  Hyde,  1  Eq.  Ab.  409.  3  Ch. 
R.  155.  Onions  v.  Tyrcr,  1  P.  W.  345.  Ex  parte  Ilchester,  7  Ves.  379.  But  if  a  accoud 
will,  valid  as  to  the  maaoer  of  tta  execution,  be  void  from  some  extrinsic  circarostanoe,  as, 
if  it  devise  to  the  poor  of  a  parish  (before  the  aUtute  of  charitable  uses,  43  Bliz.  c.  4,) 
Frenche*8  case,  1  RoU.  Ab.  614,  pi.  4,  or  to  a  corporation  incapable  of  taking,  1  Roll.  Ab« 
614,  pi.  5,  or  to  the  dev!sor*a  heir,  which  is  inoperative,  Ellis  v.  Smith,  1  Vee.  J.  17,  it  is  a 
good  revocation.  Roper  v.  ConsUble,  2  Eq.  Ab.  359,  pi.  9.  5  Toml.  P.  C.  360.  So  a  void 
deed  may  revoke.  Montague  v.  Jefibries,  Ma  4^29.  Poph.  108.  Beard  ▼.  Beard,  3  Atk. 
73;  but  see  Hawea  v.  Wyatt,  2  Cox,  963.  3  Bra  C.  C.  156.  7  Vea.  373,  cit  8  Vet.  283,  oit; 
tad  aee  fieooeU  v.  Taakarville,  19  Yea  170^  17a 

(n)  Dig.  XXVIII.  lit.  2,  cited  in  Ex  parte  Ilchestcr,  7  Vea.  380,  and  see  last  II.  zvii9b 

(0)  Goodright  v.  Harwood,  3  Wils.  497.    2  Bl.  937. 

(p)  S  e.  3  Wils.  511.    2  Bl.  937.         (9)  Harwood  v.  Goodright,  Cowik  87.  Lofll,558. 

(r)  Goodright  v.  Harwood,  7  Toml.  P.  C  489. 

(f )  So,  when  two  wills  are  of  the  same  date,  or  there  is  no  evidence  of  thefr  dates,  the 
•oarta  wiQ  eodeavour  to  support  both  as  one,  uiUess  there  ia  a  laaBiiest  and  irraconcil&ble 
inconsistency.    Phipps  v.  Anglesea,  7  Toml.  P.  C.  443. 

it)  fi^mour*a  case,  C6m.  453,  cit  1  P.  W.  346,  cit  9  Yenu  742,  ck.  Bortonahaw  ▼. 
Gilbert,  Cowp.  49. 54.    1  Doug.  40,  cit.    Peraberton  v.  Pemberton,  13  Yes.  310. 

(tt)  Bortonshaw  v.  Gilbert,  Cowp.  49.  See  Short  d.  Gastrell  v.  Smith,  4  East,  419.  UttcN 
son  V.  Utterson,  3  Yes.  &  B.  122.  In  Bortonshaw  v.  Gilbert,  Cewp.  52,  Lord  ManK6eld 
argoea  that  there  may  be  accidental  cancellationa,  which  will  not  amount  to  revocations. 
The  answer  to  which  reasoning  seems  to  be,  ad  ea  que  frequentios  aeciduut,  jura  ada^antur. 
A  man  roust  be  presumed  to  intend  the  natural  and  neeessary  consequences  of  his  own  acts. 
But  there  must  be  animus  cancellandi.  Doe  d.  Perkes  v.  Perkes,  3  Barn.  Sl  Aid.  489. 
Winsor  v.  Pratt,  2  Brod.  6l  E  655. 

(v)  Brown  v.  Thompson,  1  Eq.  Ab.  413,  pi.  15.    Eccleston  v.  Speke,  Carth.  81. 
.  iw)  Darley  v.  Darley,  1  Di«k.  397.  3  Wils.  6.  Amb.  653.  3  Toml.  P.  C.  365.  Brudenell 
V.  Booghton,  2  Atk.  273.  Harmood  v.  Oghinder,  6  Yes.  199.  8  Yea.  106;  though  the  pur. 
poae  apparently  be  to  give  effect  to  his  wul,  Pollaa  v.  Hoband,  1  Eq.  Ab.  412,  pi.  12.  7  Toml 
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r  •226  1  *^"  which  this  established  doctrine  is  grounded,  is,  that 
*•  -'  devises  are  by  our  law  considered  as  conveyances  by  way 

of  appointment.  The  acts  spoken  of  are  new  appointments,  and 
therefore  revoke  the  former.(x)  The  principle  has  perhaps  been 
carried  to  an  unreasonable  lengih.(y)  But  artifical  reasoning,  in  pro- 
cess of  time,  must  have  great  prevalence  in  merely  positive  institutions, 
and  it  is  better  they  should  remain  undisturl)ed,  than  to  introduce 
uncertainty  and  insecurity  into  the  title  to  possessions.  Revocations 
of  legacies  charged  on  land,  must  be  effected  in  the  same  manner  as 
devises  of  the  land  itself  are  revoked. (x)  To  this  head  may  also  be 
referred  the  case  of  the  college  leases  (though  as  personal  property 
hoi  falling  strictly  within  the  scope  of  this  discourse,)  which  were 
surrendered,  and  new  leases  accepted,  after  the  date  of  the  will ;  and 
it  was  holden,  that,  as  to  the  leases  actually  renewed,  it  was  a  revo- 
cation, but  otherwise  as  to  the  lease  which  was  not  perfected  by  the 
college  seal.(a)  Lastly,  if  a  man  seised  in  fee  devise  in  fee,  and  Then 
make  a  lease  for  life,  this  is  only  a  revocation,  even  at  law,  during 
the  life  of  the  lessee  ;{b)  and  if,  subsequent  to  his  will,  he  mortgage  in 
fee,  this  also  is  only  a  revocation  pro  tanto,  in  the  consideration  of 
courts  of  equity.(c) 

2.  ^s  to  devises  of  equitable  or  trust  estates,  it  s^ms  to  have  been 
formerly  holden,  that  where  the  testator  directed  the  trustees  to  con- 
vey the  legal  seisin  to  new  trustees,  this  would  revoke  a  devise  of  the 
r  ♦227  1  ^^^^^  estate,  •as  affording  a  presumption  that  the  testator 
^  J  had  altered  his  intention,  unless  there  was  a  new  publica- 

tion.(<f)  But  the  contrary  doctrine  hath  since  prevailed,  that  a  mere 
change  of  a  trustee  is  not  a  revocation  of  a  devise  of  a  trust  e8tate.(e) 
And  where  a  man  contracted  for  an  estate,  and,  before  he  completed 
the  contract, devised  the  estate,and  then  took  a  conveyance  to  trustees 
in  trust  for  himself  and  his  heirs,  this  was  holden  to  be  no  implied 
revocation.  (/) 

2.  A  will  of  lands  may  be  impliedly  revoked  by  a  change  of  cir- 
cumstance in  the  devisor.    For  if  a  man  make  his  will,^and  after- 

P.C.433.  Marwood  v.Tumcr,3P.  W.165;  or  be  expressed  to  be  to  Uwost  of  the  wiD, 
Hut8sy*s  case,  1  RolL  Ab.  614,  pi.  2 ;  or  Uie  feoffVneDt  be  void  for  went  of  litery  of  seisin! 
Montague  ▼.  Jefferies,  1  Roll  Ab.  614,  pi.  4.  Mo.  499.  Anoo.  1  RolL  Ab.  6i5,  pL  6.  fiewd 
T.  fistrd,  3  Atk.  73.    £x  parte  Ilchester,  7  Ves.  37U. 

(X)  Harwood  v.  Goodrieht,  Cowp.  90. 

(y)  Roe  V.  GriffiUis,  4  Burr.  1960.  Doe  d.  Gibbons  v.  Pott,  2  Doa^.  722.  Doe  d.  Lash- 
iogton  ▼.  Llandaff,  3  New  R.  502, 503.    Cave  v.  Holfbrd,  3  Ves.  654,  655. 

{z)  Bradenell  ▼.  Booffbton,  2  Atk.  272 ;  bat  see  sop.  p.  221,  note  q. 

(«)  Abney  v.  Miller,  2  Atk.  593.  599.  Howe  ▼.  Medcroft,  1  Bro.  C.  C.  264,  and  the  odm 
eases  cited,  sap.  p.  210,  note  g. 

(h)  Montague  t.  Jcfferies,  I  Roll.  Ab.  616,  U.  pL  2.  3  Ves.  653. 671,  cit ;  bat  see  Caro 
T.  Holford,  2  Ves.  J.  604,  n.  1  Bos.  &  P.  576,  n.  7  T.  R.  399.  3  Ves.  650.  Vawaer  y. 
Jefifery,  2  Swan.  273,  that  a  con?ejance  in  fee  apun  trusts  not  extending  beyond  a  life 
interest  i^  a  total  revocation. 

(c)  Tborne  v.  Thorne,  1  Vem.  141. 182.  HaUv.  Dunch,  1  Vem.  329, 330.  2  Ch.  R.  297. 
Rider  v.  Wager,  2  P.  W.  334.  Sparrow  ▼.  HardcasUe,  3  Atk.  805.  Keny,  70.  So  trosU  for 
sale  to  pay  debts.  Vernon  ▼,  Jones,  Pr.  Ch.  32.  2  Freero.  117.  Ogle  ▼.  Cook,  2  Bro.  a  C.  592, 
dt  Baxter  v.  Dyer,  5  Ves.  656.  Tucker  v.  Thurston,  17  Ves.  133 :  but  see  Hannood  w. 
Oglander,  6  Ves.  199.    8  Ves.  106. 

(d)  Ellon  ▼.  Harrison,  26  Cba.  II.    2  Swan.  276,  n. 

(6)  Parsons  v.  Freeman,  Amb.  119.  3  Atk.  749.  Sparrow  v.  Hardcastle,  1  Kenv.  69.  7 
T.  R.  417,  n.    Harmood  v.  Oglander,  6  Ves.  220, 221.  ^^  ' 

if)  WatXs  V.  Fullaj-ton,  Um,  609.    2  Doug.  716,  cit. 
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wards  marry  and  have  iisue,  this  amounts  lo  a  revocation,  at  least  if 
it  be  a  devise  of  all  his  landfl.(g)  Here  is  another  insUace  of  confor- 
mity between  our  testamentary  Jaws  and  the  civil  institutions  of 
anctent  Bome.(A)  But  the  birth  of  a  child  is  not  of  itself  a  revoca- 
tion ;(i')  and  in  the  case  of  a  marriage  and  issue  had,  the  impKed  revo- 
cation may  be  rebutted,  as  it  is  expressed,  by  parol  evidence.(^')  As 
to  a  feme  sole,  who  makes  a  will  of  lands,  then  marries,  aod  is  under 
ooverture  at  the  time  of  her  deaxh^k)  the  devise  is  hereby  revoked , 
or,  as  it  was  said,  countermandcd.(/)  But  I  believe  there  r  ^nofi  1 
10  no  ease,  where  a  man's  marriage,  wtihout  the  birth  ot*-  ^ 

isMe,  has  been  bolden  a  revocation.(m) 

The  last  point  I  shall  take  notice  of  oa  this  aiiiltifarioiis  subject  is, 
that  by  canceliing  a  second  will  a  testator  may  revive  his  forniar 
devise,  or,  if  I  raay  so  speak,  revoko  his  revocation  of  it.  Thus, 
where  two  wills  were  found  in  the  testator's  custody  at  the  time  of 
bis  death,  the  latter  (which  revoked  the  former)  cancelled,  the  former 
uocanceUed,  the  court  held  such  former  will  to  be  a  good  and  effec- 
tual devise.(a) 

Having  in  this  and  the  twelve  preceding  lectures  discoursed  (so 
far  as  I  thought  nrKwt  advisable,  and  most  consisteni  with  my  general 
plan)  oo  real  estates,  I  shall,  in  the  next  lecture*  begin  our  inquiries 
lalo  the  means  of  acquiring  personal  property. 

(f  >  Eym  V.  EjM,  1  P.  W.  304,  cit  Chriatopber  ▼.  Christoplier,  2  Dick,  446.  4  Burr.  2171. 
21^  cit  Sprang  ▼.  Stone,  Amb.  721.  1  Dous*  ^^*  ^^>  ^it.  Doe  d.  Ltaocttiibire  t.  Linca*hire, 
5  T.  R.  49. 58.    Kcnoebel  ▼.  Scrafton,  2  East,  530.  541. 

ik)  Cook  ▼.  Oakley,  I  P.  W.  304.  Cie.de  Orat  lib.  I.  o.  ninH.  a.  17fi»  and  Dig.XXVlIL 
T.  01^,  tlwre  eited  in  the  mafgi* ;  and  aee  a  aoiaewliaft  aimikr  caae,  Fitz.  Subpctaa,  18.  i 
Co.  100,  cit.    Nurae  ▼.  Yerworth,  3  Swan.  621. 

(t)  Both  circumstancea  muat  concur ;  marriasfe,  and  the  birth  of  imue.  Shepherd  ▼. 
Shepherd,  5  T.  R.  52«  n.  Wilkineon  v.  Adam,  1  Yea.  Sl  B.  4t>5.  Dee  d.  White  ▼.  Bedford, 
4  Mian.  Sl  fiei.  10.  Nor  does  Uie  rule  extend  to  a  Moond  marriafe,  when  there  Are  children 
oTUiefirat  Rz  parte  llchealer,  7  Ve4.  360.  SbeaUi  ▼.  YorJ(t%  1  Vea.  &  a  398;  but  il  is  a 
revocation  ofa  will  of  personalty. 

(;)  Lugg  ▼.  Lugg,  1  Ixl  Ravm.44].  12  Mod.  236.  Brady  ▼. Cubitf ,  1  Doug.  39.  Wright 
Y.  Samuda,  1  PhitL  472,  cit  Johnaloti  ▼.  Johnaton,  1  PhilL  473 ;  hot  aee  Goodtitle  ▼  Oiway, 
3il.  fiL  5.22.  Doe  d.  Unoaahire  ?.  Uncaahire,  5  T.  ft.  60, 61.  Gibbooa  t*  Oaoot,  4  Vca. 
b48. 

{k)  Even  if  ahe  survtvea,  the  will  is  not  good  without  republication.  Ijewia*8  case,  4 
Bum.  Bee.  L.  51.    hong  v.  Aldred,  3  Add.  48 ;  but  aee  Brett  v.  Rigden,  1  Pbw.  343. 

(Z)  Forie  and  Hembiing*fl  caae,  4  Co.  61  b.  1  And.  181.  Hodaden  f.  Lloyd,  2  Bro.  C  C. 
^44.    2  T.  R.  684.    Tborobury  ? .  Dew,  Amb.  628. 

(m)  See  the  canea  cited,  aup.  p.  227,  note  i.  But  it  ia  ao  laid  down  by  De  Grey,  C.  J. 
Goodright  v.  Har#ood,  3  Wile.  516.  The  probable  reaaoo  ibr  the  difference  ia  given,  Jack- 
aop  V.  Hnrlock,2  Eden,  272,  273.    Amb.  495. 

(«)  Goodright  d  Glazier  v.  Glazjer,  4  Burr.  2512.  2514.  Harwood  T.  Goodright,  Cowp. 
92.    See  U«tick  v.  Bawden,  2  Aduuia,  124. 


LECTURE  XXXII. 

or  PERSOXAli  PROPERTY,  AND  THE  TITLE  THERETO  BT  OOCUPANCT* 

Havino,  in  the  thirteen  preceding  lectures,  according  to  the  limiti 
of  my  plan,  treated  of  real  property  in  various  points  of  view,  as  a 
principaJ  subject-matter  of  the  laws  of  Englandt  the  remainder  of  this 
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second  part  of  oor  course  will  be  occupied  in  the  consideration  of  per- 
r  ^229  1  seiMiI  property,  usually  spoken  of  under  the  ^denomination 
^  -I  of  goods  and  chattels,  and  comprehending  whatever  spe- 

cies of  possessions  are  not  freehold,  and  not  capable  of  descending  to 
the  heir  at  law,  but  which,  on  the  owner's  death  vest  in  his  executor 
or  administrator,  termed  his  personal  representative,  for  the  benefit, 
first  of  creditors,  afterwards  of  legatees,  and  lastly,  as  to  the  residoe, 
either  retainable  by  such  personal  representative,  or  distributable  to 
the  next  of  kin. 

The  great  division  of  property,  into  real  and  personal,  which  forms 
the  laws  of  England,  as  it  were,  into  distinct  systems,  is  by  them,  per- 
haps, more  strongly  marked  than  by  the  civil  institutions  of  any  other 
nation.(a)  This  is  to  be  ascribed  to  the  difierent  character  of  our 
countrymen  in  different  periods  of  their  history,  to  the  general  change 
from  a  military  to  a  commercial  people,  from  a  feudal  land  to  ports 
and  streets  swarming  with  merchandise,  and  to  that  prodigious  infkix, 
-both  of  real  and  imaginary  wealth,  which  these  latter  ages  haTe 
superadded  to  the  natural  opulence  of  the  kingdom. 

In  regard  to  personal  property,  it  is  first  tiecessary  to  signal  out 
such  chattels  as  are  called  real,  or  bear  some  affinity  to  landed  estates. 

1.  The  principal  kind  of  chattels  real  are  leases  for  terms  of  years, 
of  which  I  have  before  had  unavoidable  occasions  to  discourse ;  but 
f  «230  1  ^*  ^^  ^^^  means  and  power  *of  disposing  of  them  by 
I-  J  will,(ft)  and  the  succession  to  them  in  cases  of  intestacy, 
they  fall  under  the  rules  of  other  personal  property.  Under  the  same 
head,  a  systematic  writer  r^nks  guardianship  (which,  since  the  aboli- 
tion of  feudal  tenures,  is  rather  a  trust  or  power  than  any  beneficial 
property  in  lands,)(c)  the  interest  in  an  advowson  for  the  next  turn, 
and  the  interest  of  creditors  coming  into  possession  of  lands  by  statute 
merchant,  statute  staple,  or  elegit  ;(it/)  which  beneficial  title,  as  I  have 
formerly  remarked,  might  with  more  propriety  be  classed  amonff 
fireeboid  estates. 

2.  Of  chattels  bearing  an  affinity  to  landed  estates,  it  must  be 
observed,  that  charters  or  evidential  muniments  concerning  freehold 
are  very  distinct  from  mere  personal  goods,  and  are  even  capable  of 
being  entailed,  together  with  the  land  to  which  they  relate.(6)    The 

(a)  Heooe  landed  and  persoDal  property  are  ahnoet  iDTariably  oppoeed  to  one  another.  A 
creditor  bj  simple  contract  can  obtain  no  part  of  hie  demand  from  the  heir  or  devisee  of  the 
real  estate  of  his  deceased  debtor,  however  lar^e  the  estate  descended  or  devised  may  \m^ 
unless  there  is  a  general  charge  of  debts  thereon.  Freinoolt  v.  Dedire,  1  P.  W.  430.  fial 
specblty  creditors,  who  might  always  sue  the  heir,  rosy,  by  statutes  3  WilL  dc  M.  c.  14 ;  1 
Will  IV.  c.  47,  recover  against  the  devisee  of  the  delMor.  By  the  bankrupt  laws,  the  nsal 
and  personal  property  of  traders  forms  one  fhnd  for  satisfaction  of  creditors,  without  prefor- 
ence  to  any  class;  and  the  real  and  personal  fcopsrty  of  deceased  traders  is  by  stat.  47  QttK 
III.  St.  3,  c  74,  s.  1,  alsoso  distribuUble.  By  stat  5 Geo.  II.  c  7,  s.  4, estotes  in  the  Britisli 
plantations  are  subjected  to  simple  contract  debts,  as  well  as  specialty  debts ;  and  by  stat  9 
Geo.  IV.  c.  33,  this  is  declared  to  be  the  Uw  as  to  real  estates  of  British  subjects  in  Indiu. 
And,  by  a  very  recent  act,  the  freehold  and  copyhold  estates  of  all  persons  dying  after 
August  39,  1833,  are  made  assets,  to  be  administered  in  equity  for  the  payment  of  simple 
contract  as  well  as  specialty  debts ;  yet  so  that  the  specialty  creditors  in  whose  securitiee  the 
heir  is  named  are  to  receive  their  whole  debts  before  payment  of  the  simple  contract  ddita. 
8tat  3  db  4  Will.  IV.  c.  104. 

(6)  See  Whitchurch  v.  Whitchurch,  3  P.  W.236.  Gilh.  16a  Villiers  v.  Villiers,2  Atk. 
72.  (e)  See  £z  parte  Uchester,  7  Ves.  376.  381. 

(d)  Wood,  Inst  book  u.  s.  S.  p.  313,  ed.  1728.  (e)  Co.  Lo.  SO  a.  n.  S. 
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property  of  such  charters  Tests  in  the  heir,  act  in  the  personal  repre- 
seotaiive^  of  the. deceased  proprietor  of  the  estate :(/)  and  if  lands  are 
aUeoed  in  feei  these  muniments,  as  incident  thereto,  belong  to  the 
alienee  and  bis  heifs.(^)  A  bill  was  brought  in  chancery,  suggesting 
that  an  antique  horn  with  an  old  inscription  had  immeniorially  ffone 
with  the  plainliif 's^estate,  and  was  delivered  to  his  ancestors  toliold 
their  land  by»  and  praying  that  it  might  be  restored :  the  lord  keeper 
was  of  opinion,  that  if  the  land  was  of  the  tenure  called  cornage,(A) 
the  heir  was  entitled  to  this  monument  of  antiquity  at  law.(i)  But  if 
the  writings  of  an  estate  are  pawned  or  pledged  for  money  lenty  such 
charters  in  the  hands  of  the  creditor  are  to  be  considered  as  chat- 
^9  f(j)  ^^  ^  ^^^  ^f  l^is  decease,  they  would  go  to  his  executor  or 
administrator,  becausesuch  personal^representative would  r  ^^qi  i 
be  entitled  to  the  benefit  accruing  from  the  ioan.(&)  ^  J 

,  There  are  many  other  things  (besides  the  writings  relative  to  an 
estate  in  lands),  which  appear  to  be  of  a  personal  or  chattel  kind^  and 
which  nevertheless  shall  descend  to  the  heir,  and  not  go  to  the  exec* 
utor.  Such  are  things  annexed  and  fixed  to  the  freehold,  which  in 
aoAne  measure  are  necessary  for  the  enjoyment  of  the  kiheritanco, 
and  which  greatly  ccmtribute  to  its  value,  as  wainscot  in  a  house,(/) 
and  the  posts  and  rails  of  an  eocIosure.(m)  Such  also  are  pigeons  in 
a  dovebouse»  deer  in  a  park,(n)  and  fish  in  a  pond,(o)  which  are  called 
heirloocDS,(p)  and  go  with  the  inheritance  to  the  heir.  It  is  said,  that 
if  a.roaa  be  seised  of  a  house,  in  which,  by  ancient  custom,  there  are 
divers  heir-looms  descending  together  with  the  house,  he  cannot 
devise  them  away  by  wiil.(9)  But  the  authority,  in  the  margin  of 
the  book  referred  to,  being  prior  to  the  statute  of  wills,(r)  he  might, 
I  should  apprehend,  since  that  time,  devise  such  heir-looms  distinct 
from  the  house,  if  he  has  a  devisable  intere^  in  the  house  itself,  it 
seefns  matter  of  law,  what  shall  be  accounted  proper  heirwiooms,  and 
as  such  shaU  go  to  the  heir,  instead  of  the  executor,  on  being  uodiS' 
posed  of  by  their  former  owner.  But  any  testator  may,  by  his  will, 
Qpnstitute  a  sort  of  quasi  heir-looms  :  that  is,  he  may  devise  an  estate 
and  capital  mansion,  with  the  plate  and  furniture  therein,  in  strict 
settlement,  such  plate  and  furniture  to  be  enjoyed,  together  with  the 
bouse  and  estate,  unalienably  by  the  devisees,  in  succession,  so  far  as 
the  law  will  allow.(s) 

.  The  law  does  not  favour  a  severence  of  the  property  in  trees  from 
the  landed  inheritance  :(<)  yet  tenant  in  fee  ^simple  mav  |-  _g^  n 
illien  them  distinct  from  the  land,  and  they  will  accord-  ^  ^ 

ingly  pass  to  the  alienee,  aud,  if  he  die,  to  his  personal  representative, 

(/    Off.  Ei.63. 

(jr)  See  Fiiz  N.  a  [13a]  6.  Hooper  v.  Rarotlx>ttoin,  6  Tka.  19.  1  Marah.  414.  Crow 
ir.  Tjrrell,  3  M«d.  182.         (h)  LiU.  s.  156.  Co.  Ln.  107  a.  Termes  de  la  Ley,  v.  Cnrnage. 

{%)  Puaey  v.  Fusey,  1  Vein.  273.  ( j)  Noy,  Max.  oh.  xxvii.  p.  50. 

(k)  3  Bac  Ab.  65.  marg. 

(/)  HerlakeDden*8  case,  4  Co.  64  a.    Swiol).  pt.  ?i.  t.  7«  p.  759,  ed.  7. 

(M)  Coiu.  Dig.  BUms,  B.  Toller,  Ex.  1^7. 

(R)  Co.  Ln  8  a.     1  Roll  Ab.  9 16,  Z.  pi.  2. 

(9)  Co.  Ln.  8  a.    Gray  ▼.  Pawlett,  L  Roll.  Ab.  916,  Z.  pi.  I. 

(0)  2  BL  Comm.  427.  (9)  Co.  Ln.  185  b.  and  18  b.  Harg.  n.  6. 

(r;  32  Hen.  VIU.  c.  1. 

(«)  Foley  V.  Durncll,  1  Bro.  C  C.  274.  4  Bro.  P.  C  319.  Carr  v.  Erroll,  14  Ves.  478. 
DeerharM  v.  St  Albon's,  5  Mad.  233.  (I)  Lifford'a  case,  1 1  Co  48  a. 
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with  an  tmpKed  power  of  selfing  them  at  pleasQre.(v)  But  a  aaie, 
by  tenant  in  tail,  of  the  trees  standinff  on  his  estate,  would  not  be 
efiecUia)  without  doeking  the  entail,  unless  thejr  are  aetuaiiy  felled  io 
the  lifetime  of  such  teaaui ;  for  otherwise  they  deseettd  with  the  \mmd 
to  the  issue  m  tail.(t}) 

Fruits  growing  on  trees,  the  nfttural  produce,  of  the  eanh»  and 
things  which  .proceed  annually  of  themselves,  without  human  laboor 
and  industry,  though  they  may  be  meliorated  by  attention,  go  with 
the  soil  to  the  heir,  and  are  not  part  of  the  personal  eifects.(t^  Bat 
cum  and  hope,  which  are  generated  by  the  toil  and  expense  of  the 
husbandman^  and  whatever  etse  the  law  terms  emblements,-  are  chat^ 
tels :  they  pass*  if  uobecpjealhed,  to  the  personal  representative  of  tiie 
deceased  proprietor  ;(a:>  and  if  he  had  but  a  particular  estate  io  the 
land  (less  than  and  carved  out  of  the  fee  simple  or  inheritance),  after 
the  determination  of  that  estate,  the  reversioner  has  no  claim  to  thein» 
imlesfl  such  tenant's  interest  was  put  an  end  to  by  his  own  vokmUury 
acr.(y) 

While  I.  am  thus  distinguishing  chattels  real,  and  those  bearing  mn 
affinity  to  real  property,  from  mere  personalty,  I  cannot  forbear 
mentioning,  that,  in  conris  of  equity,  money  to  be  laid  out  in  laad  is 
considered  as  land,  and  land  to  be  soM  as  actually  converted  into 
money ;  and  either  of  them  accordingly  wiU  respectively  pass  to  the 
hfleir  or  peraotial  reprcsentative,(z)  as  will  be  noticed  again  hereafter, 
r  «233  1  ^^^^  >'  spokea  of,  in  a  book  of  credit  and  authority » 
L  J  fa  very  singular  kind  of  property,  which  Aall  go  to  the 

executor,  and  not  to  the  heir,  namely,  a  captive  or  prisoner  of  war:(a) 
that  is,  the  personal  representative  would  be  entitled  to  the  raasom* 
This  musty  of  course,  be  understood  of  a  capture  made  by  private 
ships  of  war,  or  by  virtue  of  liters  of  reprisai^6) 

Corporatioof  sole  cannot,  without  alleging  a-  special  custom  for 
that  purpose  ^which  gives  this  capacity,  for  instance,  to  the  chamber- 
lain  of  London)^  take  goods  or  chattels,  to  be  transmitted  by  sueeea* 
8ion:(c)  but  the  personal  i^reeentative  of  such  owner,  being'  a 
corporation  sole,  av  of  a  bishop^  would,  by  law,  be  entitled  tO'  the 
personal  property  so  bestowed,  and  not  the  new  bishop.  The  case  ir 
diierent  in*  corporations  aggregate  :{d)  neither  ia  regard  to  them  is* 
there  any  difference  between  their  real  and  personal  property,  aa  to' 
the  suecession  thereto:  both  their  lands,  and  all  their  chattels  indis- 
criminaiely>  pass  by  suecession  to  and  through  the  several  gener- 
ations of  raeui  who  for  the  time  being  compoee  the  incorporated 
society.. 

.  (u)  Simp.  Tooch.  344.   Stukeley  v.  Bader,  Hob.  173. 

(o)  LifioriTs  case,  11  Co.  50  a.  Perk.  s.  5f>. 

(to;  Off.  Ex.  59.    GranUiani  ▼.  Hawley,  Hob.  130.    Swinb.  part  vii.  a.  10,  p.  935,  ed  7. 

(X)  Swinb.  part  iii  a.  5,  pp.  252,  S253,  ed.  7. 

(y)  OUnd  ▼.  Burdwick,  Cro  £1.  4(>1.    5  Ca  116  b.    Co.  Ln.  55  b. 

(s)  See  Fletcher  ▼.  Aahburner,  1  Bra  C.  C,  4J9.  It  ahould  be  added,  that  qoati  eatatea 
tail  in  nioue?  directed  to  be  laid  out  in  land  were  barrable  by  petition,  atat  3U  &  40  Geo. 
111.  c.  56.  7  Geo.  1 V.  c.  45 ;  but  now  by  deed  of  aaaignmeot  enrolled  in  chancery,  atat.  3 
&  4  Wili  IV.  c  74,  4  71.  (•)  Went  Off.  Ex.  56. 

(6)  AccordinjT  to  modem  usa^,  see  2  G9.  Cnmm.  402 ;  bat  anciently,  each  priaoner  in 
battle  or  skirmirih  waa  the  pritate  property  of  the  captor. 

(c)  Co.  Loi.  9  a.    Uurg.  n.  1.  {jd)  Fdwood's  caae,  4  Ca  65  a. 


Digitized  by 


Google 


CIUtTBI.8  nMOJf  AI<»  421 

.  I  proceed  now  briefly  to  meoCion  certaio  general  distinclipos, 
ifi^bich  prevail  in  respect  to  mere  personal  eflects. 

1.  The  same  division  of  property  into  corporeal  and  incorporeal 
holds  in  regard  to  personalty,  as  bath  been  formerly  noticed  concern- 
ing hereditaments.  A  proprietary  interest  in  the  funds,  in  money 
banks,  public  undertakings,  all  choses  in  action  (of  which  I  shall 
presently  speak),  credits,  various  other  rights,  and  consequently  the 
greatest  part  of  personal  wealth,  at  least  in  this  country,  is  of  an 
incorporeal,  ideal  nature. 

S.  The  property  in  personal  goods  and  chattels  is  either  absolute 
or  qualified. 

An  absolute  property  may  subsist  in  animals,  as  poultry,  sheep, 
and  the  like,  as  well  as  in  things  inanimate,  *as  money,  r  ^oa  -i 
plate,  and  jewels.  Such  animals  also  as  are  of  a  base  ^  '  ^ 
nature,  and  unfit  for  the  food  of  man,  as  horses,  bounds,  and  spaniels, 
may  be  subjects  of  an  absolute  property.  For  the  owner  has  them 
completely  in  his  power,  and  they  are  things  of  merchandise  and 
▼akie. 

But  in  animals  ferae  naturae,  and  tamed  b^  human  industry  and 
art,  a  qualified  property  only  can  be  had ;  which  endures  as  long  as 
they  are  subject  to  control,  and  until  they  resume  their  original 
intractability,  wildness,  and  roving  di8position.(e)  If  deer  escape  oiu 
of  a  park  or  forest,  it  is  not  justifiable  in  a  keeper  or  forester  to  come 
upon  another's  soil,  for  the  purpose  of  retaking  them ;  but  the  tenant 
may  maintain  an  action  of  trespass.(/) 

The  property  in  personal  goods  and  chattels  may  likewise  be 
either  absolute  or  qualified,  wimout  any  relation  to  the  nature  of  the 
8ubject*matter,  but  by  reason  of  more  persons  than  one  having  an 
interest  therein,  or  by  reason  of  a  right  of  property  separated  fron!! 
the  possession.  Such  qualified  property  subsists,  where  there  are 
joint  tenants  or  tenants  in  common  of  a  personal  chattel ;  where 
goods  are  bailed,  or  delivered  for  carriage,  or  safe  custody,  or  to  be 
wrought  by  an  artificer  into  a  diflerent  form;  where  goods  are 
pledged  or  pawned,  or  granted  conditionally  or  distrained,  or  demised, 
or  lent  out  for  a  term.  Hence,  it  appears,  that  personal  goods  or 
chattels  may  be  possessed  or  sued  for,  either  in  a  man's  own  right, 
or  in  the  right  of  another  (in  auler  droit,  as  it  is  called)  as  execu^>r, 
bailiff,  or  the  like. 

8.  The  last  distinction,  then,  which  I  shall  take  notice  of,  concern- 
ifig  goods  and  chattels,  is  that  which  divides  them  into  things  in 
possession,  and  things  in  action. 

The  same  distribution  is  made  by  the  civil(f)  and  p  ^ooe  -i 
*canon  laws,(A)  under  the  terms  jus  in  re  and  jus  ad  rem.  ^  J 

The  former  is  defined,  ^*  facultas  homini  in  rem  competens,  sive 
respectu  ad  certam  personam  :'X0  ^^^  definition  of  the  latter  is,  **  fac- 

(e)  Gate  oTSwids,  7  Co.  45  a. 

(/)  Anon.  KcHw.  30  a.    Year.book  13  Hen.  VIII.  9, 10, 11. 
{£)  See  Dig.  XLIV.  vU.  35,  princ 

(X)  It  is  from  canon  law'Hhc  terms  jus  in  re  and  jot  ad  rem  are  borrowed.  See  Pe  CoB^ 
ad.  pripb.  c.  6,  do  Preb.  o.  40.    tJuber.  Digresa.  Juat  IV.  Ui.  2t. 
(s)  Hcineco.  Elero.  Jur.  lib.  II.  tit  i.  (  d3£     Hob.  Digreia.  Joat  IV.  iii.  1 
DfiCAMBER,  1842.— 2  L 
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uitaa  competeiiB  perftonee  in  personam,  ut  aliquid  dare  vel  facere  tene* 

With  us,  things  or  choses  in  possession  are  hardly  spoken  of,  but 
for  the  sake  of  introducing  ibeir  contrast ;  namely,  things  or  choses 
in  action,  by  which  are  understood  such  personal  rights  as  are  noi  ia 
full  and  actual  enjoyment,  but  are  recoverable  by  a  suit  at  law. 
Thus,  first,  by  action,  the  specific  articles  themselves,  which  are  out 
^  possession,  may  be  restored  to  the  proprietor ;  as  if  a  man  wrong- 
fully detains  another's  deeds  or  writings.  And  when  deeds  are  in  the 
liands  of  an  adversary,  there  is  no  lawful  way  of  getting  them  again, 
but  by  an  action  or  suit.(Jt)  «  Ipsa  etenim  possidenii  rei  proprietas 
quam  petenti  proprior  esse  inlelligitur."(/)  It  shall  rather  be  intended 
(saith  Littleton), that thepossessor  cometh  by  a  deed  by  lawfol,  than  by 
wrongful,  mean8.(in)  Farther,  the  rights  of  suing  on  a  bond,  pro- 
missory note,  policy  of  insurance,  or  other  written  instrument,  are 
choses  or  things  in  action,  tending  to  the  profit  and  augmentation  of 
a  man*s  personal  estate*  Under  the  same  head  may  be  included 
other  rights  of  action,  as  to  recover  debts  incurred  by  contract,  and 
even  likewise  where  the  object  of  litigation  is  to  obtain  a  satisfaction 
in  damages  for  any  personal  wrong  and  injury. 

It  is  a  maxim  of  the  comrbon  law,  that  no  chose  in  action  can  be 
granted  or  assigned.  The  policy  whereof  was  to  avoid  a  multiplicity 
of  suits,  by  preventing  those,  who  would  not  prosecute  their  right 
themselves,  from  transferring  it  to  others  of  a  more  litig;ious  dispo* 
r  ♦236  1  ®'^^^" »  **^°^  particularly  to  prohibit  the  granting  of  pre* 
L  "^^^  1  tended  titles  to  great  men,  •*  whereby  (saith  Sir  Edward 
Coke)  justice  might  be  trodden  down.*'(n)  Perhaps  the  rule  was 
more  general  than  the  mischief  apprehended  ;(o)  and  having  relation 
originally  to  landed  estates,  was  afterwards  unnecessarily  transferred 
to  personal  property.  The  doctrine,  however,  always  was,  that  a 
chose  in  action  was  assignable  in  equity  for  a  valuable  consider- 
Qtion.(p)  Bills  of  exchange,  and  promissory  notes,  are  regularly 
assignable  by  endorsement.  And  if  bonds,  policies  of  insurance,  or 
•even  judgments,  are  in  like  manner  as»igned  for  a  valuable  consid- 
eration, the  assignee  may  sue  in  the  name  of  the  original  claimant, 
and  the  latter  will  not  now  be  permitted,  even  in  courts  of  common 
law,  to  undo  his  own  transfer  or  unconscientiously  to  obstruct  the 
plaintifif's  suit(9)  Lastly,  where  one  of  the  captors  of  a  maratime 
prize,  before  the  condemnation  thereof,  transferred  his  proportionate 
share  of  the  property  taken,  it  was  held  that  the  assignee  might  main- 
tain an  action  for  the  same,  against  the  capturing  ship's  agent,  as  for 
money  received  by  him  to  the  plaintiff's  Qse.(r) 

After  this  succinct  survey  of  personal  pro|)erty,  I  proceed  to  the 
title  or  means  by  which  the  dominion  thereof  may  be  acquired. 

ij)  Heinecc.  &,  Hob.  in  loc.  oit 

Ik)  Co.  Ln.  386  b.    Entick  v.  Carrifij^on,  3  Wiki.  293. 

(/)  Lamb.  Archaion.  94.     Wilkins,  Log.  Ang.  1U6.  (m)  Litt.  {377. 

(R)  Co.Ln.  214  a.  266  a.  and  23:2  b.  fiull.  n. 

(•)  Mattara  v.  Miller,  4  T.  R.34a    Gmxiri^ht  ▼.  Forreater,  ]  Tau.  613. 

(p)  Crouch  V.  Mariin,  3  Vern.  595,  Squib  v.  W jn,  1  P.  W.  361.  WbitBeld  f.  FausM. 
1  Vea.  391.  (o)  IX-iany  v.  Sloddarl,  1  T.  R.  26.    1  Sao.  210,  note  a. 

(r)  Morrow  v.  Comyna,  1  WiJi.  21 1 ;  but  boo  aUU  26  Goa  III.  c.  63.  Baldwin  v.  Roch- 
fcrt,  I  Will.  229.  Turiia  ?.  fleartwtU,  6  T.  R.  326.   Macdonaki  v.  Faaley,  1  Boa.  &  P.  191. 
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Such  acquisition  of  property  may  relate  either,  first,  to  things  which, 
aniecedenily  thereto,  had  no  proprietor,  being  either  not  existing,  or 
"res  nullius,'*ag  the  civilians  phrase  it;(«)  and  by  this  I  mean  to  be 
understood  the  title  by  occupancy,  applied  to  chattels :  or,  secondly, 
it  may  have  respect  to  things  which  change  their  owner;  and  all 
such  accessions  of  right  I  include  under  the  general  name  of  transfer. 
When  this  distribution  ♦occurred  to  me,  I  was  not  aware  r  ^j„-  -i 
that  I  had  been  anticipated  therein :   but  I  find  the  like  L  J 

distinction  laid  down  by  Grotius,  and  his  commentator  Barbeyrac : 
"  When  a  thing  (says  the  latter,)  which  belonged  to  no  man,  begins 
to  be  the  property  of  some  particular  person,  this  is  called  original 
acquisition :  derivative  acquisition  is  that,  by  which  the  right  of  pro- 
perty, already  established,  passes  from  one  to  aiiother."(/)  A  few 
observations  on  the  former  species,  which  denotes  the  title  by  occu- 
pancy, will  engage  the  remainder  of  the  present  discourse. 

I  shall  not  attempt  a  definition^  or  general  and  comprehensive 
description  (otherwise  than  is  already  expressed)  of  this  claim  by 
occupancy  as  referred  to  personal  property.  Like  many  other  com- 
plex notions,  it  is  best  conceived  by  examples.  Perhaps  it  would  be  diflli- 
cult  properly  to  add  to  the  several  instances  selected  by  Sir  William 
Blackstone  ;{u)  by  some  of  which  it  may  appear,  that  Heineecius  gi  ves  a 
too  narrowaccount  of  this  mode  of  acqaisiiion,at  least  as  understood  \a 
our  law,  when  he  writes,  **  occupatio  est  adprehensio  rerum  eorpora- 
lium  nullius,  cum  animo  sibi  habendi."(t;) 

1.  As  to  Sir  William  Blackstone's  first  instance,  viz.  the  seizing  of 
the  goods  and  persons  of  enemies,  I  shall  find  occasion,  in  the  thirty- 
fourth  lecture,  to  consider  this  foundation  of  property  with  specuid« 
attention. 

2.  As  to  movables  found  upon  the  surface  of  the  earth  or  io  the  sea» 
and  unclaimed  by  any  owner,  an  imperfect  right  thereto  accrues  by 
the  finding.  No  stranger  can  lawfully  take  them  out  of  the  hands  of 
the  present  occupant  or  possessor.  But  a  perfect  right  thereto,  in 
oase  they  ever  had  a  form^  proprietor,  can  only  be  accomplished  on: 
the  principle  of  their  being  res  nullius  at  the  time  of  the  finding,  '^eo 
animo  abjecta  a  domino,  ut  ea  in  numero  rerum  suarum  amplius  esse 
wAit:\w) 

♦3.  &  4.  The  appropriation  of  the  benefit  of  the  ele-  ^  ^oqo  i 
ments,  and  the  capture  of  wild  animals,  not  being  game,  ^  ^ 

serve,  as  displayed  by  Sir  William  Blackstone,  extremely  well  to  illus- 
trate the  nature  of  the  claim  by  occupancy.(:r)    But, 

5.  It  is  with  some  surprise,  that  I  find  the  right  to  emblements  refer- 
red to  this  head  ;(y)  since  the  person  by  or  under  whom  they  are 
claimed,  must  have  had  some  other  title  than  that  of  occupancy,  both 
to  the  seed  sown,  and  to  the  land  before  it  passed  to  the  heir,  remain- 
derman, or  reversioner.(«) 

6.  &  7.  The  doctrine  of  property  arising  from  acces8ion,(a)  and 
that  of  confusion  of  goods,(6)  seem  anomabus  cases,  and  not  much 

(«)  Init.  II.  i.  12.  (0  Grot,  de  Jur.  B.  dc  P.  lib.  II.  c.  iii.  6  1.    Barbovr.  Comin* 

(u)  Comifi.  ii.  c.  26,  ptssim.  (v)  Heinecc.  Elem.  Jur.  lib.  II.  tit  i.  \  343. 

(10)  (leinecc  Jur.  Civ.  II.  i.  342.    See  Dig.  XL  I.  vii.  2.    Vattel,  I.  xxiii.  293. 

(X)  2  Bl.  Comm.  402,  403.  (y)  Ibid.  403. 

{9)  See  Ibid.  404,  note  3,  ed.  15,  ace  (a)  Ibid.  404, 405.  (6)  Ibid.  405. 
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to  correspond  with  the  claim  of  occupancy.  But  the  observations 
made  thereon  by  Sir  William  Blacksione  were  very  proper  to  be 
introduced  into  some  part  of  his  elegant  compilations,  and  are  not 
necessary  to  be  here  observed  upon,  except  by  this  distant  allusion. 

8.  The  last  species  of  property  which  the  learned  commentator 
enumerates,  and  most  justly  refers  to  this  head  of  occupancy,  is  that 
which  is  grounded  on  labour  and  invention.     With  a  view  to  such 

Sroperty  as  the  author  has  a  right  to  from  having  produced  it,  the 
:oman  lawyer  Paulus,  in  soeakinK  of  the  several  kinds  of  possessions, 
and  the  means  of  acquiring  them,  after  the  words,  *'  quce  terr&,  marique, 
vel  ex  hostibus  capimus,"  adds,  **  vel  quce  ipsi,  ut  in  rerum  naturi. 
essent  fecimus."(c^  Of  this  kind  the  most  distinguished  and  meritori- 
ous branch  is  called  literary  property.  Before  a  modern  determi- 
nation of  the  lords  in  parliament,  it  was  generally  supposed,  that  an 
author  had  in  his  own  works  a  natural  copyright,  recognised  by  the 
law,  independently  of  the  statute(c/)  which  protects  such  claim.(e) 
f  ^239  1  ^"^  ^^  ^^^^  instance,  the  maxim,  **  communis  *error  facit 
*•  J  lus,*'  was  not  allowed  lo  prevail ;  for  that  supreme  judi- 

cature decided,  that  authors  have  no  other  beneficial  interest  in  their 
compositions  than  is  created  and  conveyed  to  them  by  that  act  of  the 
legislature,  and  the  protection  thereby  intended.  I  say  intended, 
because,  although  it  was  urged,  that  the  benefit  of  the  statute  was  a 
sufficient  remuneration,  yet  unless  an  effectual  stop  could  be  put  to  the 
practice  of  importing  cheap,  pirated  editions  from  Irelana,  authors 
may  not  only  frequently  go  unrewarded,  but  become  considerable 
losers  by  approved  and  meritorious  publications.(/)  At  least,  the 
statute,  which  proposed  to  make  some  recompense  for  the  useliil 
labours  of  the  learned,  ought  to  have  the  most  liberal  and  beneficial 
construction,  and  not  to  be  taken  strictly,  on  the  idea  of  its  founding 
an  invidious  monopoly.(F)  Books  colourably  shortened  are  within  the 
meaning  of  that  act  o7  parliament.  But  fair  abridgments  are  not 
restrained  by  it.  For  they  may  properly  be  called  new  books:  they 
are  works  of  invention,  learning,  and  judgment ;  and  are,  in  many 
cases,  of  considerable  utility  .(A) 

Another  statute  gives  the  same  kind  of  property  and  protection  to 
theinventorsof  engraved  prints:(i)  which  has  been  construed  to  extend 
not  only  to  works  of  mere  invention,  as  historical  designs,  but  to 

(ODirXU.u.3.31. 

(d)  Stot  8  Ann.  c.  19,  enkr^  and  amended  by  atot  54  Geo.  III.  e.  1.56.  . 

(«)  MUler  ▼.  Taylor,  4  Burr.  3417.  I  Bl.  675.  See  3  Bl.  Ck>mm.  407,  n.  ed.  15.  Rla- 
wcU*i  Jobniion,  ?ol.  i.  343.  vol.  ii.  333.  Thia  p^at  caae,  whieh  aeeina  to  bavo  divided  Die 
legul  and  the  literary  world,  aa  will  bo  aeon  from  tbe  relereocea,  waa  apparently  decided 
more  upon  principlea  of  general  expediency  tban  intriaaic  joatice.        I 

(/)  See  SUt.  41  Qeo.  lit.  e.  107. 

Or)  Gylea  ▼.  Wilcox,  3  Atk.  143.  See  Millar  ▼.  Taylor,  4  Bnir.  3388.  The  period  for 
which  the  copyright  eziata  ia  38  yoara,  and  if  the  antlior  aurvive  that  term,  (br  the  reaidoe 
of  hia  life.  St  54  Geo.  III.  c  156,  §  4.  Bat  an  aaaignment  of  the  copjrrij^ht  paaaea  tbe 
antbor'a  contingent  aa  well  aa  veated  intereat  in  the  work,  Carnan  v.  Bowlea,  3  Bro.C.  C. 
80,  though  thia  aeema  to  have  been  doubted  in  Latour  v.  Bland,  3  Stark.  385. 

(A)  Gylea  v.  Wilcox,  3  Atk.  143.  3  Swan.  679,  cit  Bottcrworth  v.  Robinaon,  5  Vea. 
709.    Tonaon  ▼.  Walker,  3  Swan.  678.    In  Chancery  a  reference  ia  made  to  the  maater  to 

ioqnire  into  the  originality.    Carnan  ▼.  Bowlec,  3  Bro.  C.  C.  84.    1  Cox,  383.     t. 

Leadbetter,  4  Vea.  SSl ;  but  the  court  more  uaually  decidea  upon  immediate  collation  of  tbe 
two  worka.    Whittingbam  v.  Wooler,  3  Swan.  430. 

(t)  8  Geo.  II.  c  13,  and  7  Geo.  III.  c.  38 ;  and  aee  at  17  Gea  III.  c.  57. 
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imitations  also  either  of  nature  or  art,  as  representations  of  buildings 
or  plants.(J)  Musical  notes,  too,  are  put  on  the  same  r  ^^040  1 
♦fooling  as  the  other  new  works  of  art  and  ingenuity  *•  •■ 

before  mentioned,  and  are  equally  guarded  from  being  pirated  as 
other  compositions.(^) 

The  provisions  in  the  two  acts  of  parliament,  Sir  William  Black- 
stone  thinks,(/)  are  copied  from  a  statute  of  James  I.»  which  at  the  same 
time  that  it  is  levelled  against  monopolies  subsisting  by  royal  grant, 
allows  a  patent  of  privilege  to  be  made  out  to  ihe  inventors  or  new 
manufactures,  for  the  sole  working  or  making  thereof  for  fourteen 
jrears,  so  as  they  are  not  contrary  to  law,  nor  mischievous  to  the 
state,  by  raising  prices  of  commodities  at  home,  or  hurtful  to  trade,  or 
generally  inconvenient.(m)  If  the  invention  be  new  in  England,  a 
patent  may  be  granted,  though  the  thing  was  practised  beyond  sea 
Wore ;  for  the  statute  speaks  of  new  manufactures  within  this  realm ; 
and  it  was  intended  to  encourage  new  devises  of  public  utility;  and 
whether  they  are  learned  by  travel,  or  by  study,  makes  no  differ- 
ence.(;i)  But  the  invention  must  be  substantially  new,  not  an  addition 
or  improvement,  rendering  more  profitable  or  convenient  any  design 
before  in  use.  Lastly,  it  has  been  maintained,  on  the  principle  of 
general  convenience,  that  the  inventor  of  an  engine  to  do  as  much 
work  in  a  day  as  might  employ  many  labouring  hands,  is  not  entitled 
to  accept  a  patent  by  this  statute :  because  to  deprive  industrious 
manufacturers  of  their  ordinary  means  of  subsistence  was  considered 
a  general  inconvenience.(o)  Thi^  notion,  however,  seems  now  expio-  ^ 
ded,  because  the  cheapness  of  useful  commodities  on  the  one  hand 
countervails  the  supposed  inconvenience  on  the  other.(p) 

Having  thus  far  treated  of  the  title  by  occupancy,  which  (for  the 
most  part,)  appears  to  be  the  commencement  ♦of  a  new  j.  ^041  i 
♦ownership  in  things  which  before  had  no  proprietor,  I  «■  J 

tbail  in  the  next  lecture  speak  of  general  and  partial  transfers  of  per- 
sonal properly. 

ij)  Btaokwett  t.  (Iarper,3  Atk.  93.  Barn.  C.  C.  919 ;  but  see  Jeflferiei  v.  Baldwin,  Amb« 
164.    De  Beren^ er  V.  Wheble,  2  SUrk.  548. 

{k)  Bach  V.  Loof  roan,  Cowp.  623.  Clementi  v.  Goolding,  11  Eaat,  244.  Flatt  ▼.  But- 
ton,  19  Yes.  44a 

</)  3  BI.  Gomm.  407.  (m)  91  Jamei  I.  c  3,  §  6.    See  3  Inst.  184. 

(a)  Edgberrj  ▼.  Stephens,  9  Salk.  447.  lo  UiU  respect,  the  analofy  between  patents 
and  oopjrighta  doea  not  bold  good,  for  the  coorts  do  not  recognise  a  foreign  copyright. 
Olenronti  ▼.  Walker,  9  Barn.  Sl  Creti.  861.    Detondre  ▼.  Shaw,  3  Siin.  240. 

(0)  3  Inat  184,  7th  point  (p)  See  AUnutt  ▼.  Inglia,  19  East,  527, 


LECTURE  XXXIII- 

or  OEITBRAL  AND  PARTIAL  TRAITSFERS  OF  PERSOITAL  PROPERTT. 

I  WOW  proceed  to  consider  the  means,  by  which  personal  property 
changes  its  owner,  so  that  a  vested  right  is  transmitted  from  one  to 
another,  and  the  alienee  stands  in  the  place  of  the  former  proprietor. 
This  multifarious  class  of  titles  it  will  be  impossible  for  me  fully  and 
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minutely  to  discuss.  They  may  be  included  under  the  comprehen- 
sive term  of  transfers ;  and  may  be  considered  (in  order  to  place  them 
in  a  new  light,)  either  as  general,  which  constantly  or  regularly  trans- 
fer all  the  goods  and  chattels  of  the  former  owner,  or  partial,  which 
are  usually  confined  to  the  particular  objects  only  which  thus  change 
their  proprietor,  and  not  to  the  whole  personal  estate. 

All  the  goods  and  chattels  of  the  former  owner  vest  in  a  new  pro- 

Erietor,  by  general  intendment  of  law,  four  ways,  viz.  by  forfeiture, 
ankruptcy,  succession,  and  marriage. 
\.  All  things  which  are  comprehended  under  the  notion  of  a  per- 
sonal estate,  whether  they  be  in  action  or  possession,  which  a  party  is 
entitled  to  in  his  own  right,  and  not  as  executor  or  administrator  to 
another,  are  liable  to  be  forfeited  to  the  cro^n,  on  a  conviction  for 
r  ♦242  1  ^^^^^^"^  ^^  fclony.(a)  So  also  bonds  taken  in  ♦another^a 
^  -I  name,  aind  even  the  trust  or  beneficial  estates  in  leases  for 

terms  of  years,  if  so  made  to  a  trustee  with  a  view  of  evading  the 
law,  are  forfeitable  in  like  manner.(6)  A  total  forfeiture  of  goods  and 
chattels  is  also  part  of  the  judgment  in  prasmunire  at  the  suit  of  the 
kinff  ;(c)  but  that  is  a  prosecution  rarely  heard  of  in  these  days. 

li.  When  a  trader  has  been  duly  declared  and  adjudged  a  bank- 
rupt, the  commissioners  assign  and  transfer,  to  the  persons  elected 
assignees,  all  the  personal,  as  ^e\l  as  real,  estate  of  such  bankrupt,  ia 
trust  and  for  the  benefit  of  creditors.(d)  Even  unrecovered  debts  due 
to  the  bankrupt's  wife  while  single,  are  assignable  by  the  commis- 
8ioners:(e)  as  on  the  other  hand,  debts  due  from  her  while  single  are 
liable  to  be  discharged  by  the  husband's  bankruptcy,  in  the  same 
manner  as  those  originally  demandable  against  him.(/)  Where 
mutual  credit  has  subsisted  between  bankrupts  and  others,  the  balance 
is  to  be  claimed  or  paid,  instead  of  a  creditor's  being  obliged  to  take 
a  dividend  only  upon  his  whole  debt,  and  answering  the  whole  demand 
on  the  opposite  side  of  the  account  ;{g)  which  seems  a  very  equitable 
innovation. 

The  proceedings  on  a  commission  of  bankruptcy  are  under  the 
immediate  jurisdiction  of  the  lord  chancellor  ;(A)  who  may  be  applied 
to  in  a  summary  way  b^  petition,  to  give  such  directions  to  the  com- 
missioners ;(t)  in  admittmg  proof  of  a  debt  particularly  circumstanced, 

r  •243  1  ^"^  ^^^^  '^'^^!  ^"^  ^^  make  such  other  orders,  of  various 
I-  -'  kinds,  as  justice  may  require. 

But  the  bankruptcy  itself  is  frequently  matter  of  contest  in  a  suit  at 

(«)  3  Hawk.  p.  C.  450.    Cora.  Dig.  Forfeiture,  E  3, 3. 

(h)  Attomey.General  ▼.  Sands,  Hard.  405.  496.    Ford  &  Sheldon's  ctM,  13  Cow  8  b. 

(0)  Co.  Ln.  199  b.  130  a.    3  Hawk.  P.  C.  444. 

(d)  Now,  by  sUt  1  dc  3  Will.  IV.  c.  56,  §§  35, 36,  the  personal  and  real  estate  of  Um 
bankrupt  vests  in  the  assigrnees.lroiiiedktely  upon  their  appointment,  without  anufoAienU 
But  see.  as  to  estates  Uil,  sUt  3  Jt  4  Will.  IV.  c.  74,  ^  56, 57. 

{€)  Miles  ▼.  WUUaoM,  1  P.  W.  349.  fioefil  ▼.  Brander,  1  P.  W.  458,  provided  they  oan 
make  such  debts  available  at  law ;  bat  if  they  sue  in  equity  for  them,  they  are  subject  to  the 
same  oondttion,  as  the  husbsnd,  of  makinip  a  provision  for  the  wifo.  Worrall  v.  Markr, 
1  Cos,  15a    3  Dick.  647.    Pringle  v.  Hodson,  3  Ves.  619,  630. 

(f)  Miles  V.  Williams,  1  P.  W.  357.  (g)  Sut  6  Geo.  IV.  c  16,  §  50. 

(A)  See  sut  1  &  3  Will.  IV.  c.  56,  §§  ],  3,  creating  a  court  of  new  and  intermediate 
jurisdiction. 

(i)  Ex  parte  Litchfield,  I  Atk.  88.  1  West  303 ;  but  since  sUt  1  &  3  Will.  IV.  c  56, 
no  original  petition  in  bankruptcy  can  be  preieoted  to  the  chanceUor.  Ez  parte  Lowe,  1 
P.  4  Ob- 30. 
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law.  In  such  action  brought  by  the  assignees,  who  maintain  the 
affirmative,  they,  as  plaintiff,  must  ascertain  two  points,  namely,  firsts 
that  the  party  was  a  trader,  liable  to  this  system  of  laws,  and  secondly, 
that  he  committed  an  act  of  bankruptcy,  within  the  meaning  and  inter- 
pretation of  the  statutes  on  the  subject.(^')  In  respect  to  his  being  a 
trader,  it  ought  to  be  a  general  dealing,  not  confined  in  regard  to  the 
persons  dealt  with,  and  not  having  relation  principally  to  oiher  means 
of  livelihood  and  gain,  besides  commodities  bought  and  sold.(A)  Bui 
a  farmer,  if  he  deals  in  wool,(/)  or  an  innkeeper,  if  he  sells  wine  out 
of  his  house,(i7t)  may  be  a  bankrupt.  Infants  are  exempt  :(n)  but  it 
seems  married  women,  acting  as  sole  traders,(o)  persons  merchaiMii*- 
ing  to  England,  though  not  constantly  resident.  here,(p)  and  even 
clergymen,  though  their  tradmg  is  illega],(<7)  are  all  liable  to  the  bank- 
rupt laws.  The  legislature  has  expressed  what  several  species  of 
conduct  in  a  trader,  done  with  a  view  of  defrauding  and  debying  cre- 
ditors of  their  just  debts,  shall  amount  to  acts  of  bankruptcy .(r)  Other 
instances  of  unfairness,  though  fraudulent  and  void,  will  not  anM>unt 
thereto :  to  enable  A  commission  to  issue,  the  act  must  constructively 
fall  within  the  specified  criterions.  But  indeed  the  courts,  in  consi- 
dering both  the  trading  and  the  act  of  bankruptcy,  ♦have  r  ^^44  i 
sometimes  been  obliged,  from  the  nature  of  the  subject,  io^  -* 

have  recourse  to  slender  distinctions  and  minute  reasoning. 

The  date  of  the  act  of  bankruptcy  is  often  a  very  material  inquiry, 
as  it  may  defeat  subsequent  transfers  of  the  bankrupt's  real  and  per- 
sonal property,  though  made  bona  fide,  without  notice,  and  for  a  valu- 
able con8ideration.(»)  Above  a  century  ago,  a  lord  chancellor  ex- 
pressed his  opinion,  that  the  law  was  hard  against  tradesmen  who  deal 
with  bankrupts  before  notice  \(t)  accordingly  he  refused  in  such  case 
to  assist  the  assignees  with  the  discretionary  aid  of  his  jurisdiction. (u) 
The  laws  relating  to  bankrupts  are  to  be  construed  beneficially  for 
creditors,  and  are  now  expounded  and  executed  by  a  court,  a  bar,  and 
proper  officers  exclusively  devoted  to  that  purpose. 

(i)  Bat  now,  by  itat  49  Geo.  III.  e.  191,  ^  10,  ro^nacted  by  6  Geo  IV.  c.  16,  (  90,  no 
proof  whatever  of  the  petilioning  creditor's  debt,  trading,  or  act  of  bankruptcy  is  required 
10  actions  by  or  against  assignees,  unless  express  notice  be  given  which  of  the  three  matters 
Is  intended  to  be  disputed.    Triinley  v.  Unwin,  6  Barn.  &.  Cr.  537. 

{k)  Hankey  v.  Jones,  Cowp.  750.  Patman  v.  Vanghan,  1  T.  R.  573.  Wells  t.  Parker, 
I  T.  R.  :i8.  [i)  See  MiUs  ▼.  Hughes,  Willes,  588.    Stewart  v.  Ball,  2  New  R.  7a 

(ffi)  Saunderson  ▼.  Rowks,  4  Burr.  2068.    Patman  v.  Vanghan,  I  T.  R.  574. 

(n)  Rex  ▼.  Cole,  1  Ld.  Raym.  443.  Ex  parte  Whitlock,  SeL  C.  C.  46.  £x  parte  Syde- 
boUiani,  1  Atk.  146.    £x  parte  Adam,  1  Ves.  &l  B.  494. 

(s)  Ez  parte  Codrington,  1  Atk.  S06.  Lavie  v.  Phillips,  3  Burr.  1776.  Cooke,  Ba»k. 
L.43. 

(p)  Bird  ▼.  Sedgwick,  1  Salk.  110.    Alexander  v.  V^oghan,  Cowp.  398.    Allen  v.  Can. 
son,  4  Bam.  &  Aid.  419. 
.   (f)  Ex  parte  Meyroott,  1  Atk.  196.    Hankey  ▼.  Jones,  Cowp.  745. 

(r)  Stat  6  Geo.  IV.  c.  16,  §«  3, 4, 5,  6.  a 

(«)  The  relation  is  now  not  to  the  act  of  bankruptcy,  but  to  the  conuniasion.  Stat  6  Geo. 
IV.  c.  16,^81, 82. 

(<)  Abery  v.  VVilliams,  1  Vem.  28.  Now,  pajrmenU  made  by  and  to  the  bankrupt  with- 
out notice  of  the  act  of  bankruptcy,  before  issuing  the  commission,  are  valid,  stat  6  Geo. 
IV.  c  16,  ^  82;  but  the  issuing  a  commission  is  constructive  notice  of  the  act  of  bankruptcy. 
Ibid.  4  83. 

(u)  Abery  v.  Williams,  1  Vem.  28.  See  Perrat  ▼.  Ballard,  2  Cb.  C.  72.  Wilker  v.  Bod. 
dington,  2  Vem.  599,  600,  in  which,  and  many  subsequent  cases,  courts  of  equity  have 
refused  to  interfere  to  the  prejudice  of  purchasers  for  a  valuable  consideration,  without  notiod 
ofUieaot. 
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III.  Succession  is  the  name  given  to  the  transmission  of  personal  pro- 
perty, through  succeeding  generations,  in  corporations  aggregate,! t?)  of 
which  1  had  occasion  to  make  some  mention  in  the  last  lecture.(w) 
These  politic  societies  are  under  no  legal  incapacity  of  acquiring  and 
iransmiiiing  goods  and  chattels  to  any  amount,  except  the  small  res- 
traints and  obstacles  imposed  by  the  last  mortmain  act,(x)  and  which, 
as  1  have  already  observed,  do  not  extend  to  the  most  eminent  seats  of 
learned  education.(y) 

IV.  Lastly,  by  the  common  law,  marriage  vests  in  the  husband  the 
whole  personal  property  of  his  wife.  But  m  these  oiv  days,  her  por- 
tion, though  consisimg  in  personally,  is  nearly  as  often  put  out  ol  his 
r  ♦245  1  absolute  power,  *by  a  strict  settlement,  as  if  it  were  a  real 
L  "^^  i  estate  of  inheritance.  If  also  the  wife's  personal  estate  is 
in  the  hands  of  trustees,  so  that  the  husband  cannot  come  to  the  pos- 
session of  it,  without  resorting  to  a  court  of  equity,  that  jurisdiction, 
as  we  have  formerly  seen,(z)  will  withhold  its  voluntary  aid,  until  he 
consents  to  make  an  adequate  settlement ;  and  for  that  purpose  a 
master  in  chancery  is  appointed  to  receive  bis  proposals.(a)  But  with 
the  consent  of  the  wife,  personally  examined  in  court  (as  in  the  case 
of  fines  levied,)  the  money  will  be  ordered  to  be  paid  to  the  hus- 
band.(6)  If  the  husband  is  entitled  to  a  chose  in  action  in  his  wife's 
right,  it  is  forfeitable  through  bis  offences,  and  he  may  release  or 
assign  it  for  a  valuable  consideration.(c}  If  he  makes  no  disposition 
of  it,  regularly  it  survives  to  the  wife.(J)  But  if  on  the  marriage  a 
settlement  were  made  of  the  husband's  estate  on  the  wife,  in  which  it 
is  expressed,  or  clearly  implied,  that  the  settlement  is  made  in  consi- 
deration of  the  wife's  fortune ;  the  husband  in  such  case  is  considered 
as  a  purchaser  of  her  whole  personal  property,  including  choses  in 
action ;  and  the  interest  in  them  passes  to  his  executors.(«) 

The  wife's  paraphernalia,  or  the  jewels  and  other  ornaments  worn 
by  her,  are,  by  the  common  law,  excepted  out  of  the  power  of  the 
husband,  so  that  he  cannot  dispose  of  ihem  by.  his  will.(/)  A  wife 
has  even  been  considered  in  the  nature  of  a  creditor,  as  to  the  value 
of  her  paraphernalia,  and  to  have  a  lien  or  claim  upon  real  estate  to 
that  amount,  where  a  trust  in  lands  has  been  created  for  payment  of 
debtSyCg-}  though  this  has  been  rendered  doubtful  by  some  ill-reported 
authoruie8.(A) 

r    ♦246    1      *^^  William  Blackstone  observes,  tha^  a  wife's  neces- 
L  J  sary  apparel  is  protected  even  against  the  clann  of  the 

<•)  8MFiiII«ieod^oiM,4Cb.S5m.    DMnof  W«Mfmuter*teMe,C^tft^,  16. 

(10)  Sup.  p.  333.  {x)  But  9  Geo.  II.  c.  36,  i  1.    Sap.  p.  315.  (y)  Sect  4. 

<ir)  Sap.  vol.  L  136,  note  e. 

(a)  Miloer  t.  Colmer,  3  P.  W.  641.    Brown  t.  Elton,  3  P.  W.  305. 

(6)  Milner  v.  Colmer,  8  P.  W.  643.  Maotf miek  t.  Boiler,  1  Coi,  SS&  See  Fickard  f. 
Roberts,  3  Mad.  385, 386. 

(«)CertereCv.Paichal,SP.W.lS9.    See  1  Traat  Eq.  316,317. 

id)  Mitfbrd  ▼.  Mitford,  9  Ves.  9& 

(e)  Dmoe  t.  Denison,  6  Vee.  395.  Mitford  t.  MiUord,  9  Yes.  95.  Carr  ▼.  Ta/lor,  10 
Vee.  579. 

</)  Tipping  V.  Tippbg,  1  P.  W.  730.    Graliam  ▼.  Londonderry,  S  Atk.  394. 

ig)  Northey  v.  Northey,  2  Atk.  78.  Snelaon  v.  Corbet,  3  Atk.  369.  Boynton  ▼.  BoyntoOt 
ICoz,  106.    lBro.C.a576.    Aldrich  ▼.  Cooper,  8  Vet.  397. 

(A)  Probert  v.  aiffbrd,  Amb.  6, 3d  ed.  West  640,  643.  Towneend  t.  Wtndham,  2  Vei. 
7,  it  not  explicit 
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husband's  creditors. (?)  This  demand  or  right  he  seems  very  properly 
to  distinguish  from  that  to  her  paraphernalia  in  its  allowed  extent* 
For  where  the  effects  of  the  husoand  are  insufficient  to  pay  his  debts, 
the  wife  cannot  claim,  in  such  case,  things  ornamental  and  unneces- 
sary, though  she  might  otherwise  have  entitled  herself  to  them.(^')  But 
the  learned  commentator  uses  the -expression,  "  if  she  continues  in  the 
use  of  them  till  his  death  ;"(&)  which  (if  it  mean  any  thing  more  than  ^ 
that  they  have  not  been  disposed  of  by  the  husband  in  his  lifetime) 
does  not  appeai^to  be  a  necessary  or  essential  requisite  in  substantiat- 
ing this  claim.  For  where  jewels  to  a  great  amount  were  in  the  hus- 
band's custody  at  his  death,  had  been  worn  by  the  wife  but  six  weeks 
before  that  time,  by  his  permission,  and  subsequent  to  the  codicil  by 
which  they  were  bequeathed  away,  yet  the  'claim  to  them,  as  para- 
phernalia, was  admitted  by  Liord  Chancellor  Hardwicke,  who  argued, 
that  the  possession  of  the  husband  was  the  possession  of  the  wife.(/) 
Part  of  these  ornaments,  indeed,  were  bought  with  the  wife's  money ; 
but  nothing  seems  built  upon  that :  if  any  thing  had,  it  could  only  have 
occasioned  a  distinct  account,  valuation,  and  apportionment. 

On  the  other  hand,  a  wife,  who  in  articles  before  marriage  is  ex-  . 
pressly  barred  of  every  thing  she  could  claim  out  of  her  husband's 
personal  estate,  by  the  common  law,  custom  of  London,  or  otherwise 
howsoever,  retains  no  right  to  her  paraphernalia.(m) 

The  husband's  claim  to  the  personal  estate  of  the  wife  is,  we  see,  of 
the  general  and  indiscriminate  kind  ;  but  her  right  to  paraphernalia, 
though  it  is  here  ^incidentally  mentioned,  respects  only  |-  _  _  ^ 
particular  goods  and  chattels.  L  J 

I  proceed  now,  therefore,  to  a  brief  detail  of  other  means  by  which 
particular  goods  and  chattels  maybe  acquired  without  transferrins 
the  whole  personal  property  of  the  former  owner.  These  I  call  partial 
transfers  of  personal  eflfects. 

I.  Of  this  kind  is  custom;  under  which  head  Sir  William  Black- 
stone  principally  speaks  of  heriots,  mortuaries,  and  heirlooms.(n)  The 
first  and  last  are  merely  fruits  and  appendages  of  landed  estates. 
With  respect  to  mortuaries,  there  is  very  little  mention  of  them  in 
courts  of  law  or  equity.  But  these  dues  are  the  subject  of  an  act  of 
parliament  ;(o)  anci  they  make  a  distinct  title  in  Bum's  Ecclesiastical 
Law ;( p)  where  it  is  observed,  in  a  citation  from  Dr.  Stillingileet,  that 
there  is  a  distinction  between  mortuaries  and  copse  presents,  the  mor- 
tuary being  a  right  settled  on  the  church,  on  the  decease  of  a  mem- 
ber of  it,(f )  ana  a  corse  present  being  a  voluntary  oblation  usually 
made  at  funerals. 

II.  An  imperfect  right  may  be  perfected,  or  a  new  right  acquired* 

(t)  See  Year.book  33  Hen.  VI.  31  h,  cited  Mo.  216.  Cro.  Cur.  343.  Harwell  t.  Harwell, 
1  Roll.  Ab.  911,  pi.  a    3  Bl.  Comm.  436. 

ij)  Burton  v.  Pierpont,  2  P.  W.  80.  Ridoat  t.  Plymoath,  2  Atk.  105.  Snelaon  T.  Corbet, 
3  Alk.  369. 

(k)  2  Bl.  Comm.  436.    The  case  cited.  Tipping  ▼.  Tipping,  1  P.  W.  730. 

(l)  Northey  v.  Nortbey,  2  Atk.  79.  Graham  ▼.  Londonderry,  3  Atk.  394,  contains  no 
•och  qaali6cation.    See  Hasiioffs  v.  Doorlas,  1  Roll.  Ab.  911,  pi.  9. 

(m)  Cbolmely  ▼.  Cholmely,  2  Vern.  83.    Read  ▼.  Snell,  2  Atk.  644. 

(ft)  2  Comm.  oh.  zxviii.  I,  2,  3.  (o)  Stat  21  Hetf.  VIII.  c.  6. 

(p)  Vol.ii.562,563,ed.7. 

iq)  But  by  21  Hen.  VIIL  c  6,  §  3,  they  are  only  demandable  ib  places  where  they  hw 
been  osoally  paid. 
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to  particular  goods  and  chattels,  as  to  a  definite  sum  of  naoney,  by 
judgment;  Which  Sir  William  Blackstone  illustrates  by  clear  and 
apposite  in8tances.(r)  But  though  the  plaintiff  or  prosecutor,  after 
juagment,  has  an  absolute  right  to  the  sum  recovered,  yet  it  may  be 
insecure  for  want  of  a  sufficient  fund  out  of  which  it  is  to  arise,  where 
a  debtor's  effects  are  not  adequate  to  satisfying  all  credits  and 
demands.  Therefore  due  diligence  must  be  used  in  suing  out  le^l 
process  or  execution,  by  virtue  whereof  tlie  sheriff  and  his  deptHies 
are  empowered  and  required  to  seize  the  goods  of  the  defendant,  in 
order  to  levy  the  judgment  debt.  The  statute  of  frauds  directs,  that 
no  writ  of  execution  shall  bind  the  property  of  goods,  but  from  the 
r  ^.g  1  time  that  it  is  ^delivered  to  be  executed.(5)  Indepen- 
^  ^  dently  also  of  the  provision  in  that  act  of  parliament,  it 

of^en  becomes  a  litigated  question,  to  what  time  an  execution  shall 
relate»and  whether  a  creditor,  shall  reap  the  fruits  of  his  vigilant 
activity,  and  obtain  priority  over  such  as  have  been  more  supine;  in 
like  manner,  as  it  is  frequently  of  importance  to  ascertain  the  date  of 
a  trader's  committing  an  act  of  bankruptcy ,(<)  in  order  to  vacate  sub- 
sequent conveyances  oT  bis  real  and  personal  effects,  and  even  subse- 
'  quent  execution8.(tt) 

IIL  Particular  goods  and  chattels  may  change  their  owner  by  gift 
or  grant,  and  by  contract.  These  I  mention  together,  because,  as  Sir 
William  Blackstone  observes,  a  gift,  even  when  gratuitous,  is  not  per- 
fected but  by  delivery ,(v)  and  conseqaently,  as  I  understand  it,  by  the 
HcceptanCe  of  the  person  to  whom  the  goods  are  given,  which  has  the 
MmUance  of  a  contract.(u?)  But  where  a  mere  parol  gift  is  proved^ 
alight  evidence  of  a  delivery  will  be  sufficient  to  confirm  it,  as  by 
leaving  with  a  person  to  whom  goods  are  giveui  a  key  of  the  room  ia 
which  the  goods  were.(x) 

The  contract  of  sale  or  exchange  chiefly  demands  our  notice,  hj 
wfaich  the  property  of  goods  is  transferred,  either  for  a  pecuniary 
price,  or  for  other  goods  in  compensation.  To  make  a  contract  <h 
sale  to  the  amount  of.  ten  pounds  binding  between  the  parties,  it  is 
requisite  that  the  buyer  receive  part  of  the  goods,  or  pay  part  of  tbe 
price,  or  that  some  note  in  writing  in  evidence  of  the  agreement  is 
signed  by  the  party  to  be  charged,  or  his  agent  thereunto  lawfully 
authorised  :(y)  and,  if  the  goods  are  not  delivered  within  a  year,  con- 
tracts also  to  an  inferior  amount  are  of  no  validity  without  a  similar 
8ignature.(z) 

r    •249    1      ^^^  ^^^  '^^^  determined,  that  when  a  merchant  beyond 
^  •'  sea  consigns  goods  to  a  merchant  in  London,  on  account 

of  the  latter,  and'drawa  bills  on  him  for  such  goods,  though  the  money 
is  not  paid,  yet  the  property  of  the  goods  vests  in  the  merchant  in 

(r)  2  Bl.  Comm.  436,  vii.  I,  3,  3. 

(•)  8taL  99  Cha.  II.  c.  3,  ^  16.  Lowthal  ▼.  Tomkint,  3  Eq.  Ab.  381 ;  (rat  thig  prarisioa 
was  introdocted  to  protect  purchasere,  and  not  the  debtor  binwelf  or  hit  executor*,  who  are 
still  bound  from  the  leste  of  the  wriL  Horton  v.  Raeabj,  Comb.  33.  Oades  ▼.  Woodward, 
7  Mod.  95.    Needham*8  case,  13  Mod.  5.    Smallcorob  t.  Cross,  1  Ld.  Rajm.  353. 

(0  Sup.  344,  note  s.  (u)  See  Payne  v.  Drewe,  4  East,  545. 

(V)  3  BL  Comm.  441.    Irons  v.  Smallpiece,  3  Barn.  &.  Aid.  553. 

(to)  See  Thompson  ▼.  Leach,  3  Vent  303. 

(X)  Smith  ▼.  Smith,  3  Sir.  955.    Bunn  ?.  Markham,  3  Mareh,  533. 

iy)  Sut  39  Cha.  11.  c  3,  (  17.  (x)  lb*  (  4. 
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London  (who  is  credifed  for  them,)  and  consequently  they  become 
liable  to  his  debts.(a)  But,  if  they  be  consigned  to  a  factor,  who  is 
only  a  servant  or  agent  for  the  foreign  merchant,  it  is  otherwi«e.  It 
was  argued  in  the  case  alluded  to,  and  said  to  have  been  determined 
by  Lond  Chief  Justice  Eyre  at  nisi  prius,  that'  if  a  tradesman  in  the 
country  order  goods  from  a  tradesman  in  London,  and  do  not  appoint 
or  name  the  carrier,  and  the  carrier  by  whom  they  are  sent  embezzle 
them,  the  trader  in  the  country  must  stand  to  the  loss ;  which  shows 
from  what  time  his  property  commences.(6) 

By  sale  the  property  of  goods  is  sometimes  transferred  to  a  vemleeb 
although  such  ownership  never  existed  in  the  vendor.  For  if  goods 
be  stolen,  and  sold  in  market  overt,  the  property  is  changed,  and  the 
former  owner  cannot  retake,  (hem,  nor  brinff  an  action  for  them  ;(c) 
but  he  musi  prosecute  the  offender;  and  if  on  his  prosecution  the 
thief  be  convicted,  he  will  in  that  case  be  entitled  to  his  goods  again.(<f) 
As  to  what  shall  be  deemed  market  overt.  Sir  William  Blackstone 
observes,  that,  in  the  country,  it  is  only  holden  on  the  special  days 
provided  by  charter  or  prescription ;  but  in  London,  every  day,  except 
Sunday,  is  market  day:  and  that  the  market  pface,  or  spot  of  ground, 
set  apart  by  custom,  for  the  sale  of  particular  goods,  is  also,  in  the 
country,  the  only  market  overt ;  but  in  London,  every  shop  in  which 
goods  are  exposed  publicly  to  sale,  is  ^market  overt,  for  r  ^^50  1 
such  things  only  as  the  owner  professes  to  trade  in.(e)  ^  ^ 

Upon  which  1  shall  remark,  that,  where  the  transaction  is  perfectly 
fair  on  the  part  of  the  vendee,  though  the  dealing  is  out  of  the  pre- 
eiDcts  of  London,  great  allowances  should  be  made  in  analogy  to  the 
befbreimentioned  customs  and  privileges  Qf  that  city.  Therefore,  it 
•eenEis,  the  property  of  goods  stolen  may  be  changed,  and  eflfectually 
transferred  to  the  buyer,  by  a  boni  fide  sale,  in  a  shop  out  of  London, 
and  that  whether  the  shopkeeper  is  the  vendor  or  vendee,  if  the  goods 
are  such  in  which  he  trades.(/)  But,  if  goods  stolen  be  gratuitously 
given  away  in  a  market  oven,  this  will  not  bind  the  property,  thougk 
the  receiver  knows  nothing  of  the  felony  committed,  for  it  must  be  a  . 
sale  upon  a  valuable  consideration.(j^) 

With  a  view  of  preventing  fraudulent  sales,  the  Roman  lawyers 
enforced  the  precepts  of  morality,  with  a  strictness  rarely  seen  in 
positfve  systems  of  jurisprudence.  The  rule  was  **  certiores  faciant 
emptores,  quid  morbi  vitiive  cuique  sit."(A)  This  institution  is  per- 
fectly consistent  with  reason*  and  with  conscientious  principles  of 
commercial  intercourse.(t)    But  there  may  be  a  doubt,  whether  in 

(•)  Oodfrerv.  Fi]no,3P.W.186.  * 

{h)  Anoa,  3  P.  W.  t86,  cit    Sncc  ▼.  Pretcot,  1  Atk.  34a    Patton  ▼.  Solomooaon,  3  Bot. 
Sl  p.  582.    Copeland  v.  Lewis,  3  Surk.  33. 
{e)  Harris  v.  Sliaw.Cas.  temp.  Hurdw.  350.    Hsrtop  T.'Hoare,  3  Atk.  49. 

(d)  Stat  31  Hun.  VI 11.  e.  1 1 ;  bat  if  tlie  good*  are  resold  in  the  interval  between  the  com* 
miasioo  of  the  lelony  and  coovictioo,  the  owuer  is  not  entitled  to  recover  the  value  from  tlio 
teodor,  bat  loost  brin^  bis  action  ajfaiost  the  purchaser  who  happens  to  be  in  possession  at 
ihe  tlioe  of  the  attainder.  Horwood  v.  Smitli,  3  T.  R.  755,  756.  See  Parker  v.  PaUick,  5 
T.  R.  175.    Noble  v.  Adams,  3  Marsh.  366. 

(e)  3  Bl.  Comin.  449.    Soe  Hartop  v.  Hoare,  3  Atk.  53. 

(/)  Harris  v.  Shaw,  Gas.  temp.  Hardw.  350.  See  CliAon  ▼.  Chancellor,  Ma  634,  635. 
3  Atk.  M  cit     W ilkiofion  v.  King,  3  Camp.  335.  (g)  3  }nst  7 13,  pL  4. 

{k)  Dig.  XXI.  i.  1. 
(i)  Sc«  the  authorities  collected.  Sag.  V.  &  P.  p.  1,  note  a. 
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some  other  particulars  of  the  Roman  civil  law  the  matter  was  net 
carried  too  far  in  point  of  rigor,  namely,  when  the  vendor  was  obliged 
to  answer  for  all  the  contingent  consequences  of  a  fraudulent  or 
unfair  sale.  "  Jiilianus  inter  eum,  qui  sciens  quid,  aut  ignorans  veo- 
didit,  differentiam  facit  in  condemnatione  ex  empto.  Ait  eifim,  qui 
pecus  morbosum,  aut  tignum  vitiosum  vendidit,  siquidem  ignoraas 
fecit,  id  tantum  ex  empio  actione  prasstaturum,  quanto  miooris  essem 
empturus,  si  id  ita  esse  scissem :  si  vero  sciens  reticuit,  et  emptorem 
decepit,  omnia  detrimenta,  quae  ex  et  emptione  emptor  traxerit,  prsM^ 
f  *251  1  ^^^"''^'^  ^'-  ^'^^  igitur  ssdes  vitio  tigni  corruerunt, 
^  J  osdium  *^8estimationem,  sive  pecora  contagione  morbosi 

pecoris  perierunt,  quod  interfuit  idoned  venisse,  erit  praestandum/'(j) 
There  is  found  in  the  imperial  code  another  law,  which  wears  lo 
some  degree  a  different  aspect,  and  by  which  it  appears,  in  the  sale 
of  slaves  (as  a  singular  instance,  perhaps  not  applicable  to  other 
cases)(/;),  the  vendor  was  not  obliged  to  leveal  a  particular  transgres- 
sion committed  by  the  bondsman,(Q  though  he  ought  to  deolare  the 
habitual  faults  of  his  disposition. 

In  the  English  lawrelating  to  this  subject,  a  very  unconscientioos 
maxim  seems  to  have  prevailed,  **  caveat  emptor,"(m)  signifying  ibat 
it  was  the  business  of  the  buyer  to  be  upon  his  guard,  and*  that  he 
must  abide  the  loss  of  an  imprudent  purchase,  unless  the  goodness 
and  soundness  of  the  things  sold  was  warranted  by  the  seller.  This 
doctrine,  I  presume,  obtained  from  a  view  of  discouraginj;  a  multi- 
plicity  of  frivolous  litigations.  However,  a  more  reasonab^  principle 
has  succeeded,  that  a  fair  price  implies  a  warranty,  and  that  a  mao 
is  not  supposed,  in  the  contract  of  sale,  to  part  with  his  money  with* 
out  expecting  an  adequate  'compensation.(»)  Yet, as  there  is  frequent 
difficulty  in  applying  general  rules  to  particular  cases,  and  as  it  may 
be  matter  of  doubtful  controversy  what  at  the  time  was  thought  a 
fair  price  by  the  parties,  though  the  purchaser  afterwards  repents  of 
r  *252  1  ^'^  bargain,  it  seems  a  visible  and  apparent  defect*  of 
I-  -I  which  such  purchaser  is  ^supposed  to  take  notice,  will 

not  set  aside  or  prejudice  a  sale ;  as,  if  a  horse  is  manifestly  blind,  it 
may  be  presumed  that  the  buyer  was  willing  to  give  the  stipulated 
price  for  him,  notwithstanding  an  objection,  of  which  we  cannot 
readily  believe  his  ignorance.(o}    The  Koman  jurists  reasoned  in  the 

(i)  1%.  XIX.  i.  13 ;  tnd  tee  Cod.  IV.  IviiL  1. 

(k)  Yet  the  rule  cited  in  the  last  page  mm  a  general  oiie  ie,  **  Qui  manoipia  vendnnt,  oertt- 
orea  fiictont  emptorca,**  Ac.  Among  the  ancients,  the  moat  litigioua  articlea  of  aale  aaain 
to  have  been  slaves ;  among  the  nio^nia,  boraea. 

(I)  Si  apod  priorem  tioniinum  fugisae  mancipiom  doo  doceatar.  Toga  post  venditioiMMM 
damonm  emptoris  portinet.  Cod.  1 V.  Iviii.  3.  Hor.  Epiat  II.  ii.  vv.  3,  U,  both  pasMgei 
tending  to  a  contrary  concltision  to  that  in  the  text 

(m)  2  Inst  714.  But  this  maziro  seams  to  have  been  originally  applicable,  not  to  hm 
qnalitv,  but  the  Utle,  of  the  gooda  sold.  Moore  v.  Huasey,  Hob.  9>.  Sut  13  £dw.  t  c 
40.    Year-book,  14  Hen.  VI 11.  a 

(n)  Before  the  case  of  Sluurt  v.  Wilkins,  1  Doug.  18,  it  was  a  current  opinion,  that  a 
sound  prioe  was  tantamount  to  a  warranty,  as  it  b  sUted  in  the  text;  but  this  was  (bund, 
as  suggested  in  Uie  next  sentence,  too  Ioom  and  unaaiislactory  ground  for  judicial  .^'* 
sion  ;  and  the  general  role  is,  that  there  roust  be  an  exprosa  warranty  or  fraad.  Parkinsoo 
V.  Lee,  2  East,  322;  and  see  Spring  well  v.  Alfen,  2  East,  448,  n.  Gray  v.  Cox,  4  Barn-A 
Creus.  108;  but  see  Lang  v.  Fidgeon,  6  Tan.  lOa 

(o)  Year.»H>ok  13  Hen.  IV.  1,JJ.  Butterfield  v.  Burrows,  1  Salk.  211.  See  Soathsro* 
V.  Howe,  2  Roll  R.  5. 
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same  manner  (by  whose  laws  human  beings  are  frequenlly  regarded 
as  objects  or  sale) :  "  Si  quis  hominem  luminibus  efiossis  emat,  et  de 
sanitate  stipuletur,  de  C8ster&  parte  corporis  potius  stipulatus  videtur, 
qoam  de  eo»  in  quo  se  ipse  decipiebat"(p)  But  where  it  is  just  and 
necessary  to  rescind  a  sale  for  fraud  or  unfairness  (though  by  the 
English  law  damages  only  can  be  assessed),  the  general  object  is, 
that  the  seller  should  have  his  goods  asrain,  and  the  purchaser  the 
price.  This  was  called  redhibition  by  the  Roman  jurists,(f)  whose 
thoughts  were  not  immersed  and  entangled,  like  those  of  the  early 
lawyers  of  this  country,  in  metaphysical  and  abstruse  subtleties 
applied  to  landed  estates,  and  who  had  consequently  more  leisure,  as 
well  as  more  ability,  from  their  general  learning,  to  speculate  and 
refine  on  the  nature  of  civil  contracts  relating  to  personal  property. 

Besides  the  contract  of  sale.  Sir  William  Blackstone  distinguishes 
three  other  sorts  of  contracts,  by  which  particular  goods  and  chat- 
tels may  be  acquired ;  bailment,  hiring  and  borrowing,  and  debt.(r) 
The  several  sorts  of  bailment,  of  which  hiring  and  borrowing  are  one 
species,  and  their  legal  conditions,  are  explained  in  an  elaborate 
judgment  pronounced  by  Chief  Justice  Holt ;(«)  and  a  very  learned 
treatise  was  some  few  years  ago  written  on  the  same  subject,  with 
critical  illustrations  from  the  laws  of  Rome.(/)  Lastly,  therefore,  as 
to  debt,  this  does  not  seem  to  be  so  properly  a  distinct  contract,  as 
universally  to  presuppose  a  prior  contract  of  some  other  kind,  of 
which  it  is  the  consequence  and  result. 

♦The  classes  of  debts,  according  to  their  legal  priority,  r  ^^jco  -i 
or  preference  in  being  payable,  stand  in  general,  in  the  ^  ^ 

following  order :  First,  debts  due  to  the  crown  ;  secondly,  those  by 
judgment ;  thirdly,  those  by  specialty ;  fourthly,  those  by  simple  con- 
tract.(tt)  But  we  must  observe,  that  creditors  under  a  judgment  at 
law,  and  those  under  a  decree  in  equity,  are  to  be  paid  equally  ;(t;) 
(th^  debts  are  considered  as  bearing  the  same  rank ;)  and  that 
arrears  for  rent,  even  on  parol  leases,  are  payable  before  bonds.(tr) 

I  have  treated  some  of  the  subjects  of  the  last  and  present  discourse 
in  a  brief  and  cursory  manner,  therein  adhering  to  my  constant  design 
of  rendering  these  lectures  not  wholly  destitute  of  use,  even  to  such 
as  have  some  previous  acquaintance  with  professional  books,  by 
enlarging  chiefly  on  those  topics,  where  either  more  scope  is  left  me 

(p)  Dig.  XVIII.  i.  43. 1.  (9)  Sm  Dig.  XXI.  i.  21,  pr.  S3. 7.    Domat.  I.  U.  11. 1. 

(r)  2  Bl.  Coram.  446.  (•)  Coggs  t.  Bernard,  2  Ui.  Rayin.  912,  913. 

(0  Jon«s*a  Law  of  Bailments. 

(»)  See  4  Bum.  Eoc.  L.  346.  354.  Off.  Ex.  131. 155.  Swinb.  part  vi.  §  16,  pp.  825. 
84U,ed.7.    2  Bl.Comm.511.    Toll.  Ex.  259. 

(o)  Peploe  V.  Swiobarn,  Bunb.  48.  Searle  v.  Lane,  2  Vem.  89.  Morrice  v.  Bank  of 
England,  Ca«.  temp.  Talb.  217.  3  Swan.  573.  4  Bro.  P.  C.  287.  Pailon  v.  Douglaa,  8 
Vea.  520.  Perry  v.  Phelipa,  10  Vea.  34,  the  real  priorily  in  point  of  time,  and  not  by  rcla- 
t«M  lo  the  first  day  of  tlie  term,  giving  the  preference.  Morrice  ▼.  Bank  of  England,  3 
Swan.  580, 581.  Cas.temp.  Talb.  223,224  ;  and  aee  Drewry  t.  Thacker,  3  Swan.  541. 
544. 

(M»)  Newport?.  Godfrey,  3  Lev.  267.  2  Vent  184.  Comb.  183.  Willet  ▼.  Earle,  I 
Vern.  490;  which,  on  an  attentive  examination,  do  not  go  the  length  of  the  proposition  they 
are  vouched  to  support  That  rent  and  specialiica  are  of  eqnal  degree,  see  Gage  v.  Acton, 
Com.  67.  12  Mod.  29 1 .  Stonehoose  v.  Ilford,  Com  145,  1 46.  Lyddall  v.  Dunlop,  1  Wila. 
4 ;  and  see  Phillips  v.  Lee,  1  Freem.  262.  1  Vern.  490,  ciU  So  it  also  seems  to  bo  oou. 
siderud,  l\>ller*s  Ex.  278.  3  Bac.  Ab.  82. 
D&CCMBER,  1842.— 2  M 
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by  former  compUej^,  ar.Tyh^re  the  majtter  la  be  explainad  is  ef  tto 
abstruse  and  dtfficuU  kind.  3ut  howaver  recotidjte  tbe  subject,  it 
would  have  been  improper  tp  omit,  through  too  greiu  siudiouseeaa.of 
brevity,  the  more  gleoerol  and  fuiKlafi>ental  positions  of  law.  For 
these,  although  perhaps  readily  fouqd  in  the  aMthentic  reppsitories  of; 
our  municipal  jurisprudence,  it  is  nejceasary  to  suggeist  the  refneiq« 
braiice  of,  in  order,  to  make  abstruaer  matters  built  thei^^^n  ioieUi|:ibleK 
and  to  preserve  mf^thodical  arrapge(n^nt«  Oq  th^  other  band,  wbeir» 
a  legal  subject  i^,  ip^  its,  naUire,  at  the  same  time  both  diffusive  in 
r  ^g^  n  extentft  apd  easy  to  be  comprehended,  it  W9s  thought  more: 
^  ^  advisable  *to  leave  it  chiefly  in  the  hands  which  oad  pre*, 

occupied  it,  than  to  distort  it  into  an  irregular  and  unmeaning  e|^% 
tome.  But  still,  in  this  systematic  view  of  thf  laws  pf  E}qglaadi  I. 
have  ever  been  ambitioibs  of  poii^ti^^  oqt  al|  the  great  objecta  in  the 
miscellaneous  pile.^ 

With  the  same  views  which  I  have  described,  I  sbiiJl,  in  the  next; 
lecture,  treat  at  length  of  the  manner  in  which  &  peculiar  sort  of 
goods  and  chi^tfels,  namely,  n^val  properly,  mi|y  be  acquired  and. 
aifected  by  captMr^  at  sea«  Ajid  although  I  may  appear,  at  first 
sight,  to  be  wandering  too.  far.  into  the  province.of  wxitera  oii  the  laWi 
oTnations,  yet  it  wiU  be  found  that  our  £oglisl)  tribunals. have  neuhiiA 
been  silent  on  th^  oqcasipn,  nor,  frocp  tbC;  justice  qf  their  reiiflipninga* 
iwdeser.ving  of  a|te.ntio|n^ 


LECTURE  XXXIY. 

Ol!  OAPTOaCS  XT  9BJU 

Tru.  law:  of  nAtioiit  ia  adopted  and  appealed  to  by  civilised  states, 
as  tbe  criterion  for  adjusting  all  controversies  proper  to  be  decided^ 
This  is  the  rule  by  which  the  property  of  captures  at  sea^  i»  deter* 
oaioed,  more  especially  when  the  subjecta  of  independent  powers  am* 
interested  in  the  litigation.  In  such  case,  neither  the  customa  of  tbe 
British  admiralty,  nor  British  acts  of  parliament,  can,  as  socks  be  of 
sodioient  authority  and.  avail.  Bui  the  law  of  nations  is  part  of  tbe 
laws  of  England.  And  the  following  observations  will  be  built,  not 
only  on  the  credit  of  civilians  and  writers  on  general  jurisprudenoe, 
but  also  on  books  familiar  to  the  English  lawyer,  and  the  decisions 
of  municipal  courts  of  justice* 

I    #255    1      ^Captures  at  sea  may  happen  either  by  pirates,  by  way 
^  J  of  reprisal,  or  as  prize  of  war.    These  are  the  maritime 

seizures  and  detentions  qf  which  I  mean  to  treat.(a) 

I.  Piracy,  according  to  the  law  of  nation,  is. incurred  by  depreda- 
lionson  or  near  the  sea,  without- authority  from  any  prince  or  stale. 
"  It  is  piracy,,"  says  Sir  Lcoline  Jenkins,  **  not  only  wjben  a  man  robs 
without  any  commission  at  all,  but  when,  having  a  comnpiission.  he  des* 

r>ils  those  whom  he  is  not  warranted  to  fight  or  meddle  with^  such, 
mean,  as  are  de  ligeantid  vel  amicilia  of  that  prince  or  state  which 

(a)  Coofifc«iioD  lor  contrtbtnd  lading  has  b«en  formerly  noticed,  E^m,  Jar.  p.  liiv* 
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hafh  given  him  his  commiasion.'*(ft)  Thus,  if  a  mfen  having  the  com- 
mission of  letters  of  reprisal  against  the  Spaniards,  commits  inten- 
fional  def!)redatioas  on  the  French,  or  any  other  people,  the  guilt  of 
piracy  is  incurred.(c)  But,  according  to  the  judgments  of  our 
domestic  tribunals,  a  bare  assault,  without  taking  or  pillaging  some- 
thing away,  does  not  constitute  this  crime  :(rf)  though  Molloy  pretends, 
that  by  the  law  of  nations  it  is  otherwise.(e)  Yet  it  does  not  seem 
necessary  that  any  person  should  be  on  board  the  pillaged  ve8sel.(/) 

If  these  violations  of  property  be  perpetrated  by  any  national 
authority,  they  are  the  commencement  of  a  public  ^ar ;  if  without 
that  sanction,  thiey  are  acts  of  piracy.  Theib  were  the  sentiments 
tind  practice  of  antiquity,  and  the  same  great  line  of  distinction  is 
Adh^ed  to  by  modern  Europe.  Cicero  describes  a  public  enemy  to 
be  one,  "  qui  hiiberet  rempabllcam,  twriam,  fibraWum,  consensum  et 
concordiart)  efvicim,  raiidtiem  ali^uam,  si  res  i(a  tulisset,  pacis  et  ftB'^ 
Ikftl9.**(g)  Thii  de^ription  characterises  the  people  of  Algiers, 
Tiinis,  aiid  the  «other  nfiaritime  states  of  Africa.  They  ^  ^ocg  -i 
have  \a  filced  domain^  public  revenue,  a^  foVm  of  gov-  ••  ■» 

etnthem.(A)  The  Europeans,  therefore, -do  not  treat  them  as  pirates, 
but  somctimeij  carry  on  war,  sometimes  stipulate  for  p*ace  with  them, 
as  with  other  nations.  P6r  these  retfsO»s,  when  a  Bristol  inerchaM 
Ship,  iti  the  reign  of  Ghariea  U.,  wan  lak^n  b^  ihe  Algerines,  and 
afterwards  driven  on  the  coast  of  Ireland,  ^ith  some  Turks  aiifd 
felnegadoelt  on  board,  Sir  Leelln^  Jenkins,  then  jddge  of  th6  admiralty, 
f:erti6ed  to  the  king,  in  the  fdlOwiAg  Words :  '*  As  for  the  Moors  and 
Tarks,  that  are  so  by  birth,  and  were  found  bh  board  this  ship,  it  is 
my  bundle  opinion^  that,  since  the  government  of  Algiers  is  owned, 
aa  well  by  sei^erai  treaties  of  peace  and  declarations  of  War,  as  by 
the  establishment  of  trade,  atod  even  of  consuls  and  residents  among 
them,  by  so  many  princes  and  states,  and  particularly  by  your 
Majesty,  they  cannot,  as  I  humbly  conceive,  be  proceeded  against  as 
pit%les  or  sea  rovers,  acting  without  commission ;  but  are  to  have 
the  privileges  of  enemies  in  an  open  war,  and  must  be  received  to 
their  ransom  by  exchange  or  otherwi«fe»  the  ordering  of  which  doth 
in  this  caae  belong  to  the  brd  high  admiral. ^(t) 

A  former  prec^ent  rn  the  same  reign,  it  is  true,  may  seem  to 
invalidate  this  doeirine.  The  Algerines  had  taken  an  English  vesaei, 
Whieh  wai  fetAken  by  a  ship  of  the  States  Generlil,  then  in  amity 
with  our  crown ;  and,  on  the  remonstrance  of  our  ambassador,  the 
admiralty  of  Amsterdam  held  the  seizure  by  the  Algerines  to  be 
piratical,  at  least  that  it  effected  no  change  of  property,  and  so 
decreed  a  restoration  of  the  capture  to  the  Engli8b.(j')  This,  how* 
ever,  is  looked  upon  as  a  singular  instance,  prodded  we  consider  the 
Algerine  state  as  avowing  the  fact.    For  though  tbeybad  theo  lately 

<^)  ChBive  at  the  OM  Bailey.    Werke.  vol  I.  i«tr. 

(C)  Moltoy^  I.  ii.  23.  Waltham  ▼.  Mulg^ar,  Ma  776.  1  Roll.  Ati.  530,  pL  I.  Bed  Rex 
T.  DawsoR,  13  How.  St  TH.  455. 

(d)  1  L.  Jenk.  teiv. ;  but  by  atat.  6  Geo^  I.  o.  34^  (  1,  boardtnf  br  fbrce  any  ahip,  ana 
tbrMriof  the  goodt  overt>oard,  ia  made  piraey :  and  oompoondinff  witboat  reaiataoce  ia  alao, 
by  that  «nd  oUier  alatutea,  aabjeoted  to  high  penaltiea.    Abbott,  Shipping,  p.  19,  ed.  2. 

(e)  Molby,  I.  iv.  18.  (/)  Id.  ibid,  provided  the  veasel  be  not  derelict 

(jr)  PhiHippv  IT.  c  14.  (A)  Bynk.  Qanat  Jur.  Pabl.  lib.  L  c  zvii.  p.  134,  ed.  2. 

Ct;  2  L.  Jenk.  791.  (i)  Bynk.  Quaat  Ub.  I.  o.  zvii.  p*  186^  ed.  2. 
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qoncluded  a  peace  with  this  country,  aod  with  the  States  GeneraU 
r  *257  1  ^"^  ^"^^  hostility  was  consequently  a  *flagrant  breach 
^  -I  of  faith,  it  seems  an  established  maximi  that  a  nation  ad 

such  can  never  be  deemed  pirates. 

Thus,  when  one  Cheline  attacked  a  Dutch  ship  near  the  port  of 
Dublin,  and  carried  her  away,  having  two  British  subjects  on  board, 
though  it  was  a  crime  against  our  sovereign  as  a  neutral  power, 
under  whose  protection  the  ship  lay,  yet  it  was  holden  not  to  be  pun- 
ishable as  piracy ;  for  the  captor  had  a  commission  of  war  in  due 
form  against  the  enemies  of  the  French  king.(it:) 

There  was  a  correspondent  determination  in  the  following  case. 
His  Majesty  granted  letters  of  reprisal  to  Sir  Edmund  Turner  and 
QeorgQ  Carew  against  the  subjects  of  the  States  General,  which  grant 
was  called  in  by  proclamation,  and  superseded  under  the  great  seal. 
Then  Carew  without  Turner,  having  deputed  several  to  put  in  exe- 
cution the  said  commission,  who  acted  under  it  accordingly,  and 
being  indicted  for  piracy,  it  was  resolved  by  all  the  iudges  and  the 
rest  of  the  commissioners  then  present,  that  the  procedure  of  the  cap* 
tain  and  his  mariners  was  not  a  felonious  and  jpiratical  spoliation, 
but  a  capture  in  order  to  an  adjudication ;  and  though  the  authority  was 
deficient,  vet  not  being  done  animo  deprsedandi,  they  were  acquit- 
ted.(/)  This  case  is  a  strong  proof  of  the  great  efficacy  of  a  public 
or  national  commission.(m) 

A  charge  of  piracy  may  properly  be  exhibited  in  any  country,  to 
which  either  the  party  accused,  or  the  owner  of  the  goods,  belongs. 
But  whether  the  law  of  nations  will  allow  the  fact  to  be  tried  in  a 
F  *268  1  ^*^""'^y  where  they  *are  both  aliens,  and  which  there- 
^  .  -I  fore  seems  to  have  nothioff  whereon  to  ground  the  rea- 

sonableness of  its  jurisdiction,  is  le^  undecided  by  the  judicious 
Bynkershoek,(n)  althou|;h  his  countrymen  bad  strongly  urged  the  gene- 
ral assertion,  «<  eum,  qui  sine  legitimo  principis  mandate  hostile  quid 
moliretur,  puniri  posse  a  auocunque  principe,  in  cujus  potestatem  fuis- 
set  redactus."(o)  "I'his  doctrine,  indeed,  was  misapplied  by  them  ; 
for  in  the  case  of  which  they  claimed  the  jurisdiction,  our  monarch 
had  granted  his  commission,  and  though  the  authority  might  be 
exceeded,  it  does  not  follow  that  the  crime  amounted  to  piracy.(p) 
Bui  about  the  time  of  the  treatv  of  Nimegtjien  a  judicial  opinion 
was  given,  which,  according  to  tne  reason  assigned  for  it,  seems  to 
decide  the  present  question.  The  captain  of  a  French  merchant  ship, 
having  put  into  a  port  in  Ireland,  was  accused  by  his  crew  of  robberies 

{kt  BoC  seems  to  haTe  been  held  triable  ooder  atat  28  Hen.  VIIL  c  15,  and  poniahable 
bjr  fine  and  ioiprisonment. 

(/)  Molloy,  I.  if.  34.    2  L.  Jenk.  754. 

(/n)  In  the  indictment  against  Luke  Ryan,  tried  at  the  admiralty  sessions,  March  1782, 
fbf  piraoy,  and  who  was  alleged  to  huve  had  a  Dutch  coinmifrston,  he  was  charged  not  Ibr 
•piracy  generally  by  the  law  of  nations,  but  that,  being  a  natural  bom  subject,  he  parati. 
cally,  felooiousfy,  and  yiolently,  &c.,  against  the  £ona  of  the  stat  28  Hen.  VlII.  c  15.  He 
was  convicted  but  pardoned.  Before  the  stat  U  &  13  WiH.  III.  c  7,  {4  7.  9,  « 
foreign  commission  was  a  good  defence,  which  was  taken  away  by  that  act,  1  Hawk* 
P.  C.  100.  In  Rex  t.  Golding,  12  How.  St  TrL  1269,  there  is  a  singular  orgument,  by  Um 
then  advocate-general,  that  in  the  earlier  part  of  William  Ill.*8  reign,  persons  acting  under 
a  commission  from  James  11.  after  his  abdication  could  not  be  tr^  for  piracy.  It  shows 
the  state  of  feeling  at  the  time.    See  aim  Rex  t.  Vaughan,  13  How.  St  Tri.  5:25. 

(n)  Quest  Publ.  I.  xviL  pp.  128, 129,  ed.  2.  (e)  Id.  ibid.  127, 123. 

ip)  Id.  ibid,  127. 
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bn  the  s^as»  and  fled.  His  ship  and  goods  were  confiscated,  as  having 
belonged  to  piitiles*  The  French  ambassador  prtSented  memorials, 
requiring  the  cause  to  be  remanded  to  the  tiatural  jbdge,  as  was  pre- 
tended, in  France.  But  the  king  and  his  couhcil  finally  adjudged 
that  he  was  sufficiently  founded  in  point  of  jurisdiction  to  confiscate 
the  ship  and  eoods,  and  to  try  capitally  the  person  himself,  had  he 
been  in  hold,  the  matter  of  renvoy  being  a  thing  quite  disused  among 
t>rit>ces;  and  as  every  man  by  the  usage  of  our  Enropean  nations  is 
jusciciabie  in  the  place  where  the  crime  is  committed,  so  are  pirates, 
being  reputed  out  of  the  protection  of  all  laws  and  privileges,  and  to 
be  tried  in  what  ports  soever  they  are  taken.(7) 

The  foregoing  particulars  are  the  mor^  deserving  of  consideration, 
bec^tiwe  it  seems  agreed,  that  when  the  piratical  taking  is  succinctly 
ascertained,  it  becomes  a  clear  and  indisputable  consequence,  that 
there  is  no  transmutation  of  property.  No  right  to  the  spoil  vests 
♦in  the  piratical  captors ;  no  right  is  derivable  from  them  r  ^g^g  -j 
to  any  receptors,  m  prejudice  of  the  original  owners.  ^  J 

These  piratical  seizures  being  wholly  unauthorised,  akid  highly  crimi* 
bal  by  the  law  of  nations,  there  is  no  pretence  for  divesting  the  domin- 
ion of  the  former  proprietor.  This  principle,  therefore,  "  a  piratis  et 
latronibus  ciipta  dominium  non  mutant,"(^)  is  the  received  opinion  of 
ancient  civilians,(s)  and  more  modern  writers  on  general  jurispru^ 
dence.(0  The  same  doctrine  was  maintained  in  our  courts  of  com- 
mon law,  long  antecedent  to  the  great  cultivation  and  improvement 
since  made  in  the  science  of  the  law  of  nations.(tt) 

But  here  natural  equity  intervenes,  and  most  clearly  requires,  that 
we  restore  to  the  person  who  upon  his  own  charge  and  hazard  got 
possession  of  goods  piratically  taken  from  us,  so  much  as  we  would 
willingly  have  expended  for  their  recovery  and  rest]tution.(o)  This 
right  of  the  rescuer  to  salvage  would  I  apprehend,  have  been  enforced, 
independently  of  the  several  statutes  occasionally  made  in  that  behalf, 
by  any  of  the  judicatures  of  Great  Britain.(to) 

But  when  we  assert,  that  the  property  of  goods  pirated  remains 
with  the  former  owners  by  the  law  of  nations,  we  must  allow,  there 
is  no  natural  injustice  for  particular  states  to  deviate  from  this  gene- 
ral rule,  so  far  as  their  own  subjects  only  are  concerned.  Thus,  by 
the  civil  institutions  of  Spain  and  of  Venice,  ships  taken  from  pirates 

(q)  2  L.  JeDk.714;  and  loe  Cheline*!  oaae,  lb.  754.  With  pfofeued  pirates  there  ii  no 
fto6e ;  they  a^e  (he  enemies  of  every  country,  and  universallf  subiect  to  extreme  rights  of 
war.    Lord  Stowell,  in  Le  Louis,  2  Hagg.  244.    Rex  T.  Dawson,  13  How.  St  Trl  455. 

(r)  Bynk.  Qutdst  L  z?.  p.  121,  ed.  2. 

(s)  Di^.  XLIX.  XV.  19.  2.  lb.  24. 27.  This  is  conformable  to  a  principle  found  in  the 
Hiost  ancient  laws  of  Rome.  Furtivarum  rerum  lex  doodecim  tabularum  et  lex  Atiiia  inhi< 
bent  Oiucapionetn,  vi  possessarum,  lex  Julia  et  Plutia.  Inst  IL  vi.  2. 

(t)  Grot  Jnr.  a  &  P.  lib.  IIL  c.  ix.  §  16.  Bynk.  QiifBst  L  xv.  p.  113,  and  xvil  pp.  121. 
125,  ed.  2. 

(IT)  Anon.  Jenk.  165,  pi  17.  Greenway  &  Baker's  case,  Godb.  193.  1  Roll  R.  285. 
An6n.  Cro.  El.  685. 

(o)  Grot  Jur.  B.  Jk  P.  lib.  IIL  o.  ix.  §  16.  Bynk.  Qnest  I.  ▼.  pp.  41.  44,  ed,  2.  Abbott, 
Shipping;,  part  iii.  ch.  10.  The  amonnt  of  salvage  is  discretionary,  and  depends  upon  the 
cirenmsUnoes.    Blendenhall,  1  Dods.421.    Abbott,  Shipping,  p.  397,  ed  2. 

(10)  See  Hartford  v.  Jones,  1  Ld.  Raym.  393.   Newman  v.  Walters,  3  Bos.  &  P.  616. 
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f  *260  1  ^^^^^^  theirs  who  retake  them.(x)  The^eodof  stich  a  law 
^  -■  is  to  animate  their  seameo  against  those  common  plunder- 

ers  by  the  largeness  of  the  reward.  And  it  is  not  unjust,  that  a  pri* 
vate  interest  should  yield  to  the  public  advantage,  especially  when  the 
recovery  may  prove  so  difficult.  But  it  is  the  opinion  of  Grotius  that 
such  law  cannot  forestall  foreigners  from  challenging  their  own, 
though  retaken  by  a  Spaniard  or  Venetian. (y) 

In  England,  it  is  established  by  many  authorities,  that  goods  taken 
by  pirates  remain  the  property  of  the  original  owner,  although  sold 
here,(z)  unless  it  be  in  market  overt  ;(a)  which  exception  is  evidently 
calculated  to  answer  the  necessary  ends  and  security  of  public  com« 
merce;  and  being  the  same  as  in  regard  to  goods  stolen  on  land,  I 
presume  extends  no  farther,  but  that  conviction,  at  least,  of  the  pirate» 
as  well  as  of  a  robber,  would  revest  the  original  owner8hip.(6) 

It  deserves  to  be  mentioned,  for  the  credit  of  our  nation,  that  the 
interest  of  our  merchants,  as  well  aliens  as  natives,  was  provided  for 
in  this  respect,  and  the  laws  of  nations  enforced,  as  early  as  the  reign 
of  Edward  III.,  by  an  express  statute,  empowering  them  to  claim  their 
property,  and  facilitating  the  mode  of  obtaining  restilution.(c)  It  v/bm 
noiden  by  all  the  judges  in  the  reign  of  Richard  III.,  that  any  foreigner 
who  sues  on  this  old  statute  must  prove  his  own  sovereign  and  tfao 
sovereign  of  the  captor  to  have  been  in  mutual  an)ity,  and  akso  his 
r  ♦261  1  ^^"  sovereign  to  have  been  in  amity  wiih  our  king  *at 
I-  J  the  time  of  the  capture.(£f)     For  in  our  municipal  law 

books  it  is  generally  and  indiscriminately  asserted,  that  piracy  can* 
not  be  committed  by  the  subjects  of  states  at  enmity.  lodeedy  in  one 
of  the  instances  I  allude  to,  it  is  expressly  affirmed,  that  the  captor 
acted  under  a  commission  from  his  sovereign  against  that  nation, 
some  of  whom  were  attacked  ;(e)  and  it  is  strongly  implied  in  the 
other.(/)  But  the  law  of  nations  is  in  this  country  understood  to 
tolerate  at  least  the  seizure  and  capture  of  enemy's  ships  and  goods 
in  time  of  open  hostilities,  without  the  sanction  of  a  special  commis- 
nioTi.  And  this  seems  a  very  reasonable  opinion.  For  if  there  be  a 
public  denunciation  of  war,  that  memorial  may  be  thought  to  autho- 
rise, or  rather,  indeed,  to  enjoin,  such  seizures.  And  if  that  solemnity 
be  omitted  as  unnecessary,(^}  what  diflference  is  it,  whether  the  ioten- 

ix)  Grot  Jur.  R  &  P.  lib.  III.  o.  ix.  §  17.    Barbeyr.  nn.    Goss  ▼.  Trtoy,  t  Burr.  694. 

(y)  Grot  in  loo.  cit 

(z)  Greenwaj  Sl  Pakor's  case,  Godb.  193.  PelagiPs  case,  3  Bala.  39.  1  Roll.  R.  175. 
There  aeema  to  be  an  error  in  the  dictum  ascribed  to  Lord  MansBeld,  in  Goes  ? .  Witbera,  3 
Burr.  694,  that  **  io  England  the  goods  go  to  the  captor  of  the  pirate,  against  the  owner,  as 
there  con  be  no  condemnation  to  entitle  the  pirate.**  The  reason  assigned  shows  that  tho 
ptrutc  acquired  no  property,  and  could  transmit  none.  It  is  also  said,  **  a  capture  under  & 
commission,  whero  there  is  no  war,  does  not  diange  the  property.**  lb.  695 ;  but  the  levena 
is  laid  down  by  Grot  lib.  III.  c.  ii.  §  7,  cited  p.  264,  inf. 
-  (a)  Anon.  Cro.  £1:  685.    Dacunha  v.  Jolifie,  Hob.  79. 

.  (6)  Sup.  p.  249.  In  the  case  of  the  Helena,  4  Rob.  3,  the  court  held  the  property  io  an 
Knglish  vessel  changed  by  capture  and  sale  by  an  Algerine,  but  avoided  giving  any  opuitoii 
on  the  case  of  a  bona  fide  purchaser  Oora  a  piratical  captor. 

(e)  Sut  27  Edw.  III.  st  3.  c.  13.    Rex  v.  Marsh,  3  ^uls.  28. 

{d)  4  Inst  154.    PaIaohic*8  eaee,  1  Roll.  R.  175.    3  Buls.  28. 

(«)  King  of  Spain  v.Palache,  4  Inst  152.     1  Roll  R.  175. 

(/)  Rex  V.  Marsh,  3  Buls.  213;  this  and  the  foregoing  case  are,  probably,  only  difierent 
reports  of  tho  same  transaction. 

if)  Sup.  Elem,  Jur.  Ix.    ^  War  may  exiat  without  declaration,  on  either  aide ;  and  the 
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lion  of  the  supreme  power  is  manifested  by  words  or  by  actians^  pro* 
vided  such  actions  be  unequivocal,  and  there  be  no  doubt  of  a 
subsisting  war,  commenced  by  the  lawful  power  of  the  state  ?  Yat- 
tel,  therefore,  is  too  general,  and,  perhaps,  very  unwarranted,  in  his 
assertions,  that  those  who  without  commission,  even  in  tinr^e  of  open 
war,  commit  any  violence  or  depredation  on  the  adverse  stale  are, 
treated  by  all  Europe  as  robbers  and  banditti."(A)  With  us,  however, 
the  prizes  made  by  such  uncommissioned  captors  do  not  imn>ediately 
enure  to  their  own  use,  but  are  what  are  called  droits  of  admiralty, 
appertaining  originally  to  the  crown,  and  derivatively  to  the  admiral 
as  grantee.(t) 

•The  goods  of  pirates,  not  taken  from  others,  belong,  r    ^^ao    1 
after  attainder,  to  the  crown  or  its  grantee ;  and  those  of  I-  ^ 

which  others  have  been  despoiled  will  be  forfeited  in  the  same  man- 
ner, if  the  owners  come  not  within  a  reasonable  time  to  vindicate  their 
property.(^')  But  considerable  alteration  is  made  in  this  law  by  a 
very  equitable  statute,  which  provides,  that  if  the  company  belong- 
ing to  any  English  merchant  ship  take  any  ship  which  first  assaulted 
them,  the  officers  and  mariners  shall  receive  such  share  of  the  condem- 
ned shipand  goods  as  is  usually  practised  in  private  menofwar.(/r)  The 
judicious  Bynkershodk  puts  this  very  case ;  and  inquires,  in  the  way  of 
argument,  to  whom  the  capture  would  justly  belong ;  which  he  deter- 
mines in  favour  of  the  victorious  crew,  exclusive  of  every  other  claim. 
For  the  owners  and  freighters  of  the  vessel  hired  the  mariners  for 
the  purpose  of  merchandising  only,  and  not  to  cruise  for  booty.(/) 
But  with  deference  to  an  opinion  of  so  great  authority,  our  law,  I 
apprehend,  adopts  the  justest  measure  of  distribution,  dividing  the 
spoils  between  the  captors  and  the  merchants,  since  the  latter  furnished 
the  means  of  making  the  acquisition,  and  would  alone  have  borne  the 
loss,  if  the  hostile  party  had  prevailed. (m)  And,  it  seems,  the  sove- 
reign can  have  no  effective  title ;  for  the  mariners,  being  attacked, 
fought  and  conquered,  under  the  sanction  of  the  primeval  law  of  self- 
defence;  an  authority  paramount  to  all  civil  rights  and  constitutions, 
where  strict  necessity  requires  it  to  be  exerted  in  repelling  lawless 
force ;  and,  therefore,  they  needed  not  their  king's  commission. 

declaration,  if  made,  it  not  a  mere  challen^  to  l>e  accepted  or  refoaed  at  pleaaure  hj  the 
oUier  country.'*  Ld.  Stowell,  in  Um  EUiza  Ann,  1  Doda  347.  Gooda  aeized  under  an  embargo, 
without  decUratioD  of  war,  do  not  paaa  to  the  admiralty,  but  are  feeted  in  the  crown  jure 
eorone.    I'he  Gerlruyda,  I  Rob.  2 1 1.  2 1 8. 

(A)  Vattel,  lib.  iii.  a.  326.    See  Bynk.  QofBst  I.  ii.  pp  6, 7,  ed.  2. 

(i)  Rex  V.  Broom,  12  Mod.  135.  The  Rebecca,  1  Rob.  235.  Melomane,  5  Rob.  41. 
Blaria  Fran9oiae,  6  Rob.  297,  298 ;  but  in  the  Cinque  Porta  they  belong  to  the  lord  warden, 
1  L.  Jenk.  Uzxix. ;  but  thia  is  by  the  law  of  the  admiralty,  the  captor  boing  entitled  at  com- 
mon law.     Morrough  v.  Corny na,  1  Wila.  213. 

ij)  Prinaton  ▼.  Admiratiy,  3  Bala.  148.  1  Roll.  285.  12  Co.  73.  Caaes  of  piracy  are 
now  of  extremely  unfreqaent  occurrence ;  rari  nantea,aa  Lord  Stowell  obaervea.  The  Her- 
eulea,  Q  Doda.  375.  An  intereating  Tolume  might  be  written  on  the  riae,  decline,  and  fall  of 
piracy. 

ik)  SUt.  22  &  23  Cha.  II.  c.  11,  a.  1 1.    Abbott,  Shipping,  pp.  142, 143,  144,  ed.  2. 

{I)  Bvnk.  Qoeat.  I.  xx.  pp.  146.  149,  cd.  2. 

(m)  It  cannot  be  aaid  thai  the  ownora  would  alone  hare  borne  the  loea,  since  the  captmty, 
loss  of  property,  and  nonpayment  of  wages  are,  to  the  officers  and  crew,  as  groat  a  stake,  in 
proportion,  as  the  merchant  has  in  the  vessel.  But  on  the  ground  of  expediency,  the  mer- 
chanta  are  properly  remunerated  for  sending  out  the  ship  so  armed  and  fitted  out  as  to  re- 
pel  and  overcome  faoatile  invasion. 
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r  *263  1  *^^'  '^^^  second  kind  of  mariUfne  seizare  is  by  virtM 
^  '     -I  of  letters  of  reprisal ;  \;i  hich  exculpate  those  acting  under 

that  sanction  from  the  guilt  and  punishment  of  piracy.  Thb  mode  of 
reparation  is  authorised  by  the  law  of  nations,  when  the  subjects  of 
one  state  have  been  injured  by  those  of  another,  and  justice  has  bee« 
^lemnly  called  for,  and  denied  by  the  nation  of  the  aggressors :(ji) 
then  the  sovereign  of  the  complainants  issues  to  them  authority  to  seisd 
the  bodies  and  effects  of  the  subjects  of  the  other  state,  in  order  to 
enforce  satisfaction. 

Though  the  Emperor  Justinian  affirms,  *'  non  habet  rationero,  aiiom 
quidem  esse  debitorem,  alium  vero  exigi,"(o)  yet  this  practice  is  of 
very  general  use,  ib  ancient  and  modern  ages,  and  is  defended  ai 
consonant  to  the  ffeneral  interests  of  mankind.  For  such  compuiaDry 
process  is  not  allowed  to  issue,  till  justice  is  expressly  or  impliedly 
refused ;  and,  when  that  is  the  case,  every  subject  contributes  to  the 
wrong  done,  by  upholding  the  government  to  which  he  betongs,  and 
by  increasing  to  the  suflerer  tl^  difficulty  of  redress.  Besicks  ttrnt 
private  persons  are  answerable,  with  regard  to  strangers,  for  what  the 
society,  or  governing  powers,  do  or  omit  to  be  done.(p)  But,  periiapey 
the  be»t  recommendation  of  reprisals  is,  that  they  are  calculated  to 
prevent  the  miseries  of  general  war  and  devastation. 

They  are  spoken  of  in  a  statute  of  Edward  III.  as  a  well  knowis 
and  established  usa^e.(9)  In  the  reign  of  Henry  IV.,  a  petition  waa 
presented  to  that  prince  in  parliament,  for  liberty  to  take  marque  aad 
reprisal  of  all  Frenchmen's  goods  (having  no  safe-conduct  of  the  king,) 
to  a  certain  value,  for  ships  and  goods  taken  by  them  in  time  of  irutcm* 
The  answer  of  the  king  was,  *'  t^t  upon  suit  made  to  him,  ihepeti* 
tioner  shouM  have  such  letters  requisitory  as  were  needful ;  and,  if  tiw 
r  *264  1  ^^^'^^^  *king  refuse  to  do  him  right,  the  king  would  then 
^  -*  do  him  right,  as  the  case  requires»"(r)    A  statute  in  the 

succeeding  rei^n  specifies  the  method  of  proceeding.(s)  Upon  coikh 
plaint  of  the  injured  party  (whose  oath  from  the  necessity  of  the  thing 
IS  admissible,)  the  lord  privy  seal  is  to  make  out  letters  of  request  for 
satisfaction.  These  are,  it  seems,  to  be  preferred,  not  only  to  the 
aggressor,  but  to  the  sovereign  power  of  the  state  to  which  he  beloiigs. 
The  statute  indeed,  is  silent :  but  reason  exacts  it ;  and  it  is  particularly 
enjoined  by  several  treaties  of  our  European  nations.(Q  If  justice  bo 
manifestly  denied,  or  wilfully  and  flagrantly  delayed  (u)  after  this  expos- 
iulatioD,  the  lord  chancellor  is  empowered  and  required  to  issue  let* 
ters  of  marque  and  reprisal  imder  the  great  seal  committed  to  his 
custody. 

As  to  the  property  of  things  captured  by  virtue  of  this  authority, 
€rrotius  informs  us,  **  jure  gentium  ipso  facto  dominium  rerum  capta-' 


•  (ft)  Bjiik.Qiii)Bst.PubLl.zziv.pp.l72,n3,ed.3.    2  L.  Jenk.  76a  779.    9Cbaliiier*« 
Opio.  323,  334.  (o)  Not.  LII.  c.  1. 

(p)  Grot  de  Jar.  B. &  P.  lib.  III.  c  u.  §  3.    Barbeyr.  n.  1. 

Quidquid  delirant  re^rcs,  plectuntur  Achivi. — Hor.  Ep.  T.  it  14. 

(9)  SUt  37  £dw.  111.  St  2,  c  17.  (r)  3  Rot  Pari.  643,  no.  26.    2  Inst 305,  cit 

(•)  Sut  4  Hen.  V.  o.  7.    See  Molloy,  book  I.  ch.  ii.  a.  6. 

(0  Bynk.  Quest  I.xziv.pp.  173, 174,  ed.  3. 

(u)  Such  a  delay  as  amoants  to  a  denial  of  justice.   3  Chalm.  Op.  330.    The  letters  of 
request  fix  a  time  within  which  satisfaction  is  to  be  made,  or  raprisalt  will  be  issued.  Ibid. 


Digitized  by 


Google 


OAPTURSt  AT  8SA.  441 

rum  acipiiritar  ad  summam  debiti  et  sumtuum,  ita  ut  residuum  reddi 
debeat"(t;) 

The  rigor  of  the  law  concerning  reprisals  is  something  mollified  by 
the  obligation  which  lies  both  on  the  government  and  individuals, 
whose  refusal  of  justice  occasions  such  violent  mode  of  reparation,  to 
reimburse  those  who  by  their  wrong-doiiig  suffer  the  loss  of  pro- 
perly.(u7) 

It  merits  coDsideratioD,  if  any  litigation  arise  relating  to  the  exercise 
of  letters  of  reprisal,  to  what  jurisdiction  such  questions  should  be 
adduced*  The  most  regular  tribunal  seems  to  be  that  of  the  country 
whose  supreme  magistrate  granted  the  instrument  on  which  the  doubt 
originates,  and  whose  ministers  of  justice  must  *be  sup-  r  ^^65  i 
powd  best  able  to  explain  his  intent.    But  the  sovereign,  ^  -I 

I  apprehend,  whose  subjects  complain  of  unlawful  rapine,  may  also 
take  cognisance  of  the  cause,  if  tne  accused,  or  the  property  in  con- 
test, be  found  within  his  territories;  for  it  belongs  to  every  govern- 
ment to  vindicate  the  wrongs  done  to  those  under  its  protection  and 
command  ;  and  so  it  was  determined  in  a  congress  of  ambassadors  in 
the  last  century,  but  for  a  reason  unsatisfactorily  applied.  It  was  said 
a  pirate  may  be  punished  by  any  potentate  in  whose  dominions  he  is 
apprehended.(x)  This  is  true ;  but  we  have  before  seen,  that  to  exceed 
the  authority  granted  by  letters  of  reprisal  does  not  in  all  cases  imroe« 
diately  constitute  piracy,  when  there  was  originally  a  lawful  com- 
inission.(v) 

It  is,  farther,  a  momentous  inquiry,  when  these  instruments  lose 
their  validity.  Lettera  of  reprisal,  then,  may  be  vacated  by  express 
revocation,  or  by  a  cessation  of  hostilities  between  the  nations  which 
tbey  affect :  in  regard  to  which,  the  following  determination  stands 
on  the  highly  respected  authority  of  the  Chancellor  Nottingham.  The 
defendant,  as  executor,  was  entitled  to  letters  of  reprisal,  granted  by 
the  king,  for  a  large  sum  of  money,  containing  a  clause,  that  no  treaty 
of  peace  should  prejudice  them  ;  but  his  majesty  afterwards,  in  several 
treaties  of  peace  with  the  Dutch,  expressly  articled,  that  they  should 
not  be  damnified  by  these  letters-patent.  The  Question  was,  whether 
the  king  could,  by  any  treaty  of  peace,  annul,  or,  in  the  technical 
phrase,  amortise,  this  instrument  That  great  judge  was  of  opinion, 
the  case  was  very  proper  in  chancery,  for  tne  repealing  of  these  letters- 
patent  ;  for  that  court  has  admiral  jurisdiction  by  a  statute  of  Henry 
Vl.;(z)  and  letters  of  reprisal  might  be  revoked  and  amortised  by  a 
truce,  and  by  letters  of  safe-conduct,  and  a  fortiori  by  a  treaty  of 
peace.(a)  He  also  held  the  clause  in  the  letters  of  reprisal,  that  no 
future  peace  ^should  derogate  from  them,  both  new  and  |.  ^^aa  i 
of  a  strange  nature,  and  utterly  void  in  itself:  for  the  I-  •■ 

king*s  prerogative  in  matters  of  peace  and  war  is  absolute  and  unlimit- 

(o)  Grot  Jar.  B.  &,  P.  lib.  III.  o.  ii.  §  7.  The  letters  of  reprisal  contain  a  proviso  that 
the  petitioner  ^Te  an  account.    9  (Thalm.  Op.  330. 

(w)  Id.  ibid.  Treaties  of  peace  between  Koropean  powers  usually  contain  provisions  for 
referring  such  claims  to  the  decbion  of  a  certain  number  of  commissioners  appointed  by  Uie 
two  counU'ies. 

(JB)  Bynk.  QusMt  Publ.  I.  9,  zvii.  pp.  137, 12a  (y)  Sup.  256. 

(x)  Sut  31  Hen.  VI.  c.  4.  5  Rot.  Pari.  268,  confirmed  by  stat  14  Edw.  IV.  c.  4.  Se« 
Blad  V.  Bamfield,  3  Swan.  605.    Rockingham  v.  Oxeodeo,  Pr.  Ch.  240. 

ifi)  Rex  f .  Carew,  1  Vera.  54.    3  Swan.  669. 
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ed,  not  can  the  king  put  it  out  of  his  powet  to  mffke  a  peace,  or  enable 
any  subject  to  dispute  his  sovereignty  in  that  point.(6)  It  seenrts  just 
and  reasonable,  that  after  a  solemn  ratification  of  treaties  between 
nations,  no  retrospect  of  private  grievances,  unprovided  for  by  the 
convention,  should  be  allowed. 

III.  The  third  kind  of  maritime  capture  -is  ai  pri^e  by  tighl  of  con- 
quest in  time  of  open  war.  The  description  and  effects  of  li  solemn 
^var  have  been  treated  of  in  tny  preliminary  discourse  on  the  law  of 
hations;  where  I  have  mentioned,  that  acqui'shions  so  made  are  repiit- 
fed  valid  and  lawful.{t)  Hence  we  see,  that  the  lawfulness  of  such 
eaptcn-es  presupposes  the  existence  of  a  national  wah 

If  sooh  acquisitions  have  been  alienated  toihe  subjects  of  a  heutml 
power,  the  pfioperty  is  become  irretrievable,  aa  1o  the  ofriginal  pro- 
prietors; if  to  subjects  of  the  State  aft  w%r,  the  things  aliened  are  in 
the  name  condition  as  any  other  possessions  of  that  people.  It  s^em^ 
conquered  towns  atid  teirritoties,  the  dominion  over  them  beihg  rncom- 
ptete  during  theaeason  of  hostifiries,  carmot  often  be  effectually  trans- 
ferted  titl  the  irenewal  cf  peace.  But  captures  at  sea  ftill  under  the 
aame  rdes,  as  any  orther  moirable  ptcfperty ;  and  as  ftruch,  are  not  reco- 
Vet^ble  by  any  right  of  postliminy  ;(ff)  that  is,  if  they  are  retaketi,  the 
feacuets,  or  their  sovereign,  have  an  exclusive  title  agaiti^  the  former 
i>wners,  wiK)se  right  is  supposed  entfrfcly  divested ;  and  ^hall  not,  by 
the  recaption,  be  remitted  to  them.(c)  1  speak  of  the  original  latv  rf 
nations ;  for  it  may  be  ordained  otherwise  by  the  municipal  l&ws  df 
hny  aiate,  so  far  as  theif  own  subjed*  only  are  contertrtid.  Titus,  in 
the  prixe  act  of  1765,  a  previa  was  inserted,  pursuant  to  former  prfe- 
f  ♦267  1  ^^**®^^^»  ^^^^  ^^^P^  ^^^  goods  originally  belonging  ♦to 
^  J  British  subjects,  taken  by  the  enemy,  and  retaken  by  the 

king's  ships  or  privateers,  should  be  restored  to  the  farmer  proprie- 
tofs,  on  paying  the  appointed  ialvage.(/)  This  appears  from  what 
has  been  said  to  be  a  deviation  from  the  voluntary  law  of  nations, 
tnolKfying  xht  rigour  of  it,  and  extending  the  equitable  right  of  postli- 
tniny.(g')  It  is  periectly  consistent  with  reason :  for  th6  war  being  a 
national  cause,  if  one  subject  has  isufiered  by  it  in  an  extraotdinary 
degree,  that  ought  not  to  advantfaffe  a  feHow-citizen ;  but  the  cotn- 
munity  are  in  some  measure  bound  to  reimburse  the  loss ;  and  duch 
obligation  is  stronger  on  the  fortunate  rescuer  of  the  original  spoil. 
This  law,  however,  can  havetio  niade  with  regard  to  foreign  nations; 
for,  if  the  first  captor  transferred  the  property  which  he  gained  by 
t^onquest  tt>  the  subjects  of  some  neutral  state,  any  recaption  from 
them  is  absolutely  precluded.(A^  And,  as  connected  With  this  topic, 
I  shall  here  mention  on6  essential  requisite  to  the  lawfulness  of  all 
prizes,  which  is,  that  they  are  nox  made  in  any  neutral  port  6t  couo- 

(6)  Rex  V.  Ctrew,  3  Swcd.  671.  (e)  Sup.  Elera.  Jar.  Lect  IV.  p.  hU. 

id)  Bytik.  QuflBtt  I.  ▼.  p  35.    Dig.  XUX.  zr.  28,  ib.  ciL 
(e)  Anon.  Jenk.  201,  c.  22.    We8loD*8  cue,  2  Browol.  1 1. 
.    (/ )  Sut  29  Geo.  U.  c.  34,  ^  24.    A  Bimilar  claase  is  QDiformlj  introdvoed  into  ewf 

Cb  act  which  it  paMod  on  the  breaking  out  of  war,  and  expires  wiUi  Uie  tenmoation  of 
iliiies.    See  8Ut  19  Gca  III.  c.  67,  §  44.    45  Geo.  III.  c.  72.    64Gco.  IlL  c 93.    5d 
Gea  III.  0.  64.  (g)  Hamilton  ▼.  Mendea,  2  Burr.  1209. 

(h)  2  L.  Jenk.  776.    Burlamaqai,  part  IV.  oh.  Tii.  (  12,  voL  ii.  294,  ed.  1762.    But  ooo- 
deniattioQ  and  sale  are  generally  necessary  to  divest  Um  prqp^r^.    Cofoelia,  1 1)od8.^M4. 
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try«(it)  nor  even  m\hin  shotof  tha  eanopn  of  a  oeutral  torir^fOfij)  htm*^ 
tilitjea  in  such  places  being  pereQiptorily  iAhibiled  by  the  law.  of. 
oaiions. 

Such  ia  general  is  the  nature  of  title  by  conquest;  which,  Mr* 
ttocke  argues,  extends  no  farther  than  reparation  for  damages  receiv- 
ed  :{k)  but  surely  those  liaiit3  rather  relate  to  the  reasonableness  of 
the  conditions  of  peace:  and  it  roust  be  lawful  to  annoy  theeneoiy 
while  he  rejects  equitable  overtures  of  accommodation.  That  philo- 
sopher grounds  his  opinion  on  the  following  arguments:  **  Though  L 
may  kill,*'  says  he,  "  a  thief  that  sets  on  me  in  the  highway,  yet  I  may^ 
not  take  away  his  •mopey,  and  let  him  go."  It  is  neces-  r  ^^  % 
a^iry  to  distinguish  here  between  a  theoretical  state  of*-  J 

nature,  and  the  condition  of  civil  life.  In  the  former  case,  supposing; 
that  the  aggressor^  putting  himaelf  in  a  stale  of  wax,  might  lawfully 
be  deapoiledt  as  well  as  slain,  by  the  victor,  still  many  reasons  concur,, 
why  the  same  license  should  be  forbidden  in  social  communities;  for 
the  thief 's  own  goods  are  confiscated;  and  restitution  of  those  of 
which  he  has  robbed  others  may  be  obtained  by  due  course  of  law* 
since  the  felonious  assailant  may  be  secured  even  at  the  peril  of  his 
life.  Besides  that,  to  com|N>und  offences  is  criminal,  and  dangerous 
to  the  commonwealth.  But  though  I  have  said  thus  much  in  the  way 
of  illustration,  the  proper  comparison  pointed  to  by  Mr.  Locke,  is  not 
between  a  theoretical  state  of  nature  and  a  civil  community  in  regiOkrd. 
to  subject  and  subject,  but  between  a  theoretical  state  of  nature. and- 
differeuu  nations  in  regard  to  each  other.  As  between  one  counlry 
and  another,  therefore^  to  sjay  a  subdued  captive  seems  repugnant. to, 
the  wise  humanity  of  the  received  law  of  nations.(/) 

The  other  reason  which  Mr*  Locke  assigns  against  the  right  of 
property  acquired  by  conquest,  is  the  claim  of  the  wife  and  clmdrea 
10  what  belonged  to  their  husband  and  paTent.(m)  In  answer  to  this 
we  must  observe,  first,  that  all  the  subjects  of  states  at  war  are  reci-^ 
procally  enemies  .(n)  secondly,  that  dower  and  inheritance  are  justly 
reputed  not  natural,  but  merely  civil,  rights.(o)  These  ar^rumcnts, 
therefore,  are  insufficient  to  support  what  Mr.  Locke  himself  appre- 
hends will  be  thought  *'  a  strange  doctrine,  it  being  so  quite  contrary, 
to  the  practice  of  the  world."(p)  It  must  be  remembered,  however* 
that  the  voluntary  law.  of  nations,  which  establishes  these  rules  of  pro- 
perty* does  not  give  to  him  whose  arms  are  unjust  a  genuine  right 
capable  of  justifying  his  conduct  and  acquitting  his  conscience,  but 
^only  the  external  eflect  of  the  law,  and  impunity  among  r  MflO*  1 
men.(9]|  *•  -* 

It  being  then  incontrovertible,  that,  by  the  law  of  nations,  capture 
in  a  solemn  war  efiects  a  transmutation  of  property  in  the  goods  taken 
from  the  enemy,  divesting  and  defeating  the  former  ownership,  w» 
may  resume  the  inquiry,  to  whose  benefit  the  new  dominion  inures* 

(i)  Vattel,  Ixiok  iii.  ^  132.  And  not  by  land,  thonsrh  a  naval  ibrce  hai  oo-operatod  in  Uie 
oapinm    GeniM,  3  Doda.  441  {j)  See  Twee  Gettfoederi,  3  Rob.  339. 

(k)  Locke  on  Gov.  ch.  zvi.  ^  183, 183. 

{I)  See  the  arf^ument  of  Lord  Glienborou^h,  while  at  the  bar,  admitted  in  thia  reapsct  by 
Lord  Maoafield,  Cornforth  v.  Bla«kburue,  2  Doug.  644,  645. 

(m)  Locke,  Gov.  ch.  xvi.  ^  tti3,  (n)  Valtel,  book  iii.  4  70. 

(0)  3  Bl.  Corom.  11.  (p)  Locke,  Gov.  ch.  xvi.  ^  180. 

(9)  Vatlcl,  book  iii.  i  193. 
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The  French  law,  al  least  as  il  stood  before  the  late  revolution,  antiex- 
ed  to  the  crown  all  such  acquisitions;  and  the  same  rule,  as  Vattel 
thinks,  ought  to  prevail  in  all  courttrie8.(r)  In  England,  the  primary 
right  to  enemies*  goods  acquired  by  revolt  or  taken  by  men  of  war, 
is  in  the  sovereisfn,  as  was  declared  in  council  a  few  years  after  the 
restoration.(9)  The  law  of  nations  divests  the  right  of  the  former 
owner,  and  then  the  municipal  law  vests  it  in  the  king.  This,  indeed, 
seems  a  natural  result  of  the  prerogative  of  making  peace  and  war. 
But  perhaps  it  ought,  conformably  to  Vattel's  reasoning,  to  be  consi- 
dered, in  great  measure,  as  a  trust  for  the  benefit  of  the  natfon<(0 
Accordingly,  our  kings,  in  order  to  animate  a  vigorous  prosecution  of 
hostilities,  have  frequently  relinquished  this  riffht,  and  the  royal  txxtnty 
has  been  confirmed  by  the  concurrence  of  the  legislature.  Thus,  at 
the  commencement  of  the  war  in  1765,  an  act  was  passed,  which 
entitled  the  captors  to  prizes  made  by  the  king*s  ships  in  such  propor- 
tion as  should  be  ordered  by  proclamation.(ti)  The  like  encourage- 
ment was  given  to  the  seamen  of  the  royal  fleet,  upon  the  rupture  with 
Spain  in  the  beginning  of  the  reign  of  George  III.  ;(t;)  ana  has  been 
bestowed  at  the  commencement  of  every  war,  which  has  broke  out 
since  ;(io)  and,  by  several  statutes  passed  during  the  time  of  hosltli- 
r  »o.yQ  1  ties,  prizes  made  by  "commissioned  privateers  *were  to 
^  ^  be  distributed  between  the  captors  and  the  proprietors, 

according  to  their  agreement,  paying  only  the  customary  dutiet  to 
the  crown.(ar) 

It  may  be  here  observed,  that  if  two  ships  of  the  same  nation  meet 
at  sea,  and  one  of  them  take  a  prize,  the  crew  of  each  is  entitled  to 
share  in  the  capture,  if  the  presence  of  that  vessel  which  did  not  engage 
was  near  enough  to  strike  terror  into  the  adversaries,  and  thereby 
facilitate  the  conquest.(^) 

I:fOrd  Clarendon  inveighs  against  the  countenance  shown  in  his  time 
to  privateers,  partly  on  account  of  the  inhumanity  of  their  crews,  and 
partly  because  they  occasioned  a  desertion  from  the  king's  8erTtce.(z) 
These  were  temporary  abuses.  The  general  justice  of  the  custom 
passes  without  any  censure  from  that  moral  historian.  Indeed,  it  may 
well  be  supported  as  consonant  to  the  received  law  of  nations.  All 
ibe  subjects  of  hostile  states,  as  before  observed,  are  reciprocally 
enemies  ;(a)  they  all  owe  obedience  to  their  respective  sovereigns, 
and  have  a  merit  in  serving  them,  at  least,  unless  th^  cause  is  evi- 
dently unjust ;  the  goods  of  the  inimical  nation  are  forfeited  to  the 
belligerent  power  into  whose  hands  they  fall ;  and,  lastly,  to  distress 
the  enemy  as  much  as  possible,  while  he  rejects  equitable  terms  of 

(r)  Ibid.  §  203.  It  is  universally  Icnown  as  a  principle  of  jurisprudence,  Bello  parti 
oedont  reipublice.    £laebe,  5  Robius.  181. 

(#)  3  L.  Lenk.  743.    Alexander  v.  D.  Wellington,  3  Rusa.  &.  M.  54. 

(0  Vattel,  lib.  iii.  §  303. 

(u)  Stjt.  ^9  Geo.  II.  c.  31.    See  Wemysa  ▼.  Linzce,  1  Doug.  334,  325. 

(»)  StaU  9  Geo.  III.  c.  16. 

(«)  Stat.  19  Geo.  HI.  c.  67.  Lumley  ▼.  Sutton,  8  T.  R.  324.  Sut  45  Geo.  III.  c.  72. 
54  Gca  HI.  c.  93.    58  Geo.  HI.  c.  64.  (*)  Abbott,  Shipping,  142,  143,  144,  cd.  2. 

(y)  Molloy,  lib.  I.  c.  ii.  §  22.  Somern  &  Buckley's  case,  2  Leon.  182.  The  Oalcn,  2 
Dods.  24.  La  Mclunic,  3  Dods.  125.  Being  in  sight  from  the  roast  head  is  not  sufficient 
1*hc  Robert,  3  Rubins.  195.  199.  But  an  interruption  ofthe  view,  bv  fog  or  a  headland,  does 
not  prevent  its  lieing  contiidcrcd  a  joint  capture.     Forsigheid,  3  Rob.  316. 

{X)  Lid',  Coutinuatiou,  pp.  242,  x'43,  ful.  ed.  (a)  Sup.  26a 
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acconnnodation,  seems  implied  in  the  very  nature  of  war.  Perhaps, 
the  fitting  oat  and  commissioning  of  privateers  cannot  be  so  easily 
defended  on  principles  of  magnanimity  and  moderation.  Reason 
rather  tolerates  than  approves  the  practice,  when  execated  most  irre- 
proachably. But  besides,  it  is  liable  to  great  disorders.  Men  of  so 
ferocious  an  occupation  will  not  easily  be  confined  to  what  is  lawful 

ril.  The  outrages  which  they  committed  in  the  first  two  years  of 
war  in  1755,  induced  the  legislature  to  ordain  additional  cautions 
^o  be  used  by  the  admiralty,  before  it  commissioned  pri-  r  ^271  1 
vateers,(6)  although  provisional  security  was  before  requi-  ••  •• 

site  by  law.  And,  as  a  farther  means  to  prevent  any  piratical  spolia- 
tion or  clandestine  fraud,  the  prize  acts  passed  at  the  commencement 
of  a  war  usually  provide,  that  ships  and  goods  taken  from  the  enemy, 
whether  by  the  royal  navy  or  by  privateers,  should  first  be  condemn- 
ed in  some  court  of  admiralty  as  lawful  prize,  before  any  right,  in 
point  of  solid  enjoyment,  can  accrue  to  the  captors  or  proprietors  :(c) 
and  specific  directions  are  prescribed  for  duly  proceeding  to  such 
sentence,  if  these  directions  should  be  departed  from,  the  common 
law  courts  would,  I  apprehend,  award  prohibitions,  not  to  divest  the 
admiralty  court  ef  the  cognisance  of  the  cause,  but  only  to  enforce 
conformity  to  the  legal  regulations.((f) 

For  by  many  statutes,  parties  in  litigation  concerning  prizes  have 
been  uniformly  referred  to  the  admiralty  jurisdiction.  That,  there- 
fore, is  the  regular  tribunal  for  condemning  captures,  where  the  ques- 
tion, whether  lawful  prize  or  not,  is  the  pomt  in  dispute. 

Some  doubt  seems  long  to  have  hung  upon  this  subject,  from  the 
statutes  which  confine  the  jurisdiction  of  tne  admiralty  to  matters  done 
or  happening  on  the  high  sea :  and  there  are  many  authorities  against 
the  right  of  determining  on  naval  captures  arising  in  port,  or  within 
the  body  of  a  county,  in  any  other  court  than  those  of  common  law.(e) 
But,  in  general,  it  does  not  appear  that  in  these  instances  the  question, 
whether  lawful  prize  or  not,  was  the  matter  in  contest  They  were 
chiefly  disputes  between  native  subjects ;  and  the  ^seizures  p  ^070  1 
might  be  grounded  on  an  antecedent  claim  of  property.  I-  J 

In  one  case,  indeed,  the  lawfulness  of  a  capture  as  priae  was  the  point 
to  be  decided ;  and  on  a  prohibition  moved  tor,  though  no  judgment 
was  given,  the  court  being  divided  on  other  grounds,  yet  all  the  judges 
of  the  King's  Bench  seem  to  have  thought  that  the  admiralty  has  no 
jurisdiction,  even  in  prize  causes,  unless  the  taking  was  upon  the  high 
8ea.(/)    But  this  is  now  overruled. 

(6)  Stat  32  Geo.  11.  c  35.    Smolfet*!  Hist  vol.  vi.  326,  397. 

(c)  Both  the  prize  act  and  the  royal  proclamation  make  adjadioation  a  ncccssory  prcli. 
rainary.    £lsebe,  5  Rob.  1B4, 185. 

id)  But  in  the  caie  of  Home  t.  Camden,  1  H.  Bl  476.  4  T.  R.  383.  2  H.  BI  533.  6  Toml. 
P.  G.  203,  it  waa  ultimately  held  that  the  coarta  of  common  luw  cannot  exaniinu  the  justice 
or  propriety  of  a  aentence  of  condemnation  by  the  prize  court  or  court  of  commiasioners  of 
appeal,  even  though  they  would  themselvea  have  put  a  difl'erent  construction  on  the  prize 
aeta. 

(e)  Burton  v.  Put,  Cupper  ▼.  Rayner,  4  Inst.  138,  cit.  Buckley^a  case,  3  Leon.  183. 
Greenway  &  Barker's  case,  Godb.  361.  BUke*s  case.  Mo.  891,  8U3.  Rex  v.  Marsh,  3  Buls. 
29.    1  Roll.  R.  175. 

(/)  Shermoulin  v.  Sands,  1  Ld.  Raym.  372.  Carth.  243.  In  Beak  v.  Tyrrell,  Carth.33. 
Comb.,  the  plea  of  a  sentence  in  the  court  of  admiralty  was  overruled  for  informality. 

Deccmbbr,  1842.— 2  N 
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For  I  have  before  hud  occasion  to  observe,  that  there  are  two 
admiralty  courts  of  civil  jurisdiction.(^)  The  judge  of  the  admiralty 
is  appointed  by  a  commission  under  (he  great  seal,  which  enumerates 
particularly,  as  well  as  generally,  every  object  of  his  judicial  cogni- 
sance, but  not  a  word  is  contained  of  prizes.  To  constitute  that 
authority,  or  to  call  it  forth,  in  every  war,  a  distinct  commission 
under  the  great  seal  issues  to  the  lord  high  admiral,  to  will  and 
require  the  court  of  admiralty,  and  the  lieutenant  and  judge  of  the 
said  court,  and  his  surrogates,  to  proceed  upon  all  captures,  seizures, 
prizes,  and  reprisals,  of  all  ships  and  goods  that  are  or  shall  be  taken ; 
and  to  hear  and  determine,  adjudge  and  condemn  the  same,  accord- 
ing to  the  course  of  the  admiralty  and  the  law  of  nntions.(^)  A  com- 
mission  issues  to  the  judge  accordingly.  The  general  court  of 
admiralty  is  called  the  instance  court ;  this  other  is  expressly  styled 
the  prize  court.  And  it  has  been  of  late  years  solemnly  determined, 
that  the  restrictive  statutes  above  alluded  to  were  intended  to  check 
the  usurpations  of  the  instance  court,  and  do  not  at  all  relate  to  the 
prize  court  :(i)  that  the  nature  of  the  question,  and  not  the  locality,  is 
the  thing  to  be  regarded  ;{j)  and  that  the  prize  court  may  adjudge 
r  ^^n  1  concerning  captures  happening  on  land,Ain  consequence 
^  J  of  a  naval  force  ;(A)  and  that  it  has  the  sole  jurisdiction 

for  determining  on  the  lawfulness  of  prizes,  and  proceeding  accord- 
ingly to  sentence  of  condemnation  or  acquittal.(/)  Every  claimant 
has  an  opportunity  of  being  heard.  The  court  punishes  every  sort  of 
misbehaviour  in  the  captors ;  it  restores  instantly  (velis  levatis),  if 
there  does  not  appear  a  sufficient  ground  of  seizure;  and  finally  con- 
demns, if  the  things  captured  be  lawful  prize.(772)  From  this  tribunal 
an  appeal  lies,  in  pursuance  of  national  conventions,  to  commissioned 
members  of  the  privy  council,  called  lords  comnussioners  in  prize 
causes.(n) 

There  are  several  occurrences  arising  on  policies  of  insurance  and 
ransom  bills,  which  might  seem  to  introduce  the  consideration  of 
maritime  captures  into  our  municipal  courts,  collaterally  and  inci- 
dentally, where  the  judgment  to  be  pronounced  would  not  operate  as 
a  sentence  of  condemnation,  binding  the  property  and  goods.(o)  But 
it  will  be  found,  that  the  mere  lawfulness  of  prizes  can  hardly  come 
in  question  even  in  this  manner ;  though  the  judges  on  such  occasions 
have  shown  a  perfect  readiness  to  pay  a  proper  attention  to  the  sen- 
timents of  learned  civilians  and  writers  on  general  jurisprudence. 

<f )  Sap.  ▼o1.  L  84. 

(A)  See  the  last  commisfitoD  of  this  kind  stated  at  len^,  Kz  parte  Lyiicb,  1  Mad.  18,  n. 

(t)  Liodo  ▼.  Rodney,  2  Doug.  615,  n. 

(»  a  C.  2  Doug.  614,  n.    Menetone  ▼.  Gibbons,  3  T.  R.  269. 

(k)  Lindo  ▼.  Rodney,  2  Doug,  615.   But  see  Genoa,  2  Dods.  444.  Sap.  267,  note  i.  cited. 

(/)  Le  Caax  v.  Eden,  2  Douj^.  610.  Lindo  v.  Rodney,  2  Doag.  614,  n.  Smart  v.  WoolflT, 
3  T.  R.  344.  Willis  v.  Commissioners  of  Appeal,  5  East,  26.  DuckworUi  v.  Tucked,  2 
Tau.34.    Ex  porte  Lyncli,  1  Mad.  26.    Coop  329. 

(m)  Lindo  v.  Rodney,  2  Doug.  614,  n.  per  Lord  Manjifield. 

(«)  3  Bl.  Comm.  69,  70.  Lindo  v.  Rodney,  2  Doug.  614,  n.  Home  v.  Camden,  4  T.  R.' 
383.  Now,  to  the  judicial  committee  of  liie  privy  council.  Slat.  3  &,  4  Will.  IV.  c.  41,  §§ 
2,3. 

(0)  AFsicvedo  v.  Cambridge,  10  Mod.  77.  Dean  v.  Dicker,  2  Sir.  1250.  Goss  ▼.  Withers, 
2  Burr.  G83.  Hamilton  v.  Mcndcs,  2  Burr.  Ilfl8.  Ricord  v.  Bcltcnham,  3  Burr.  J7.34. 
Wilson  V.  Forster,  6  Tau.  25.  1  Marsh,  425.  Levy  v.  Aibult,  15  East,  267,  and  many 
oUier  cases. 
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II  has  been  disputed  at  what  time  the  property  by  capture  vests. 
Groiius  and  others  assert,  that  quiet  possession  for  twenty-four  hours 
is  the  criierion  established"  recenfiori  jure  gentiunn  inter  Europssos 
populos."(/))  BulBynkershoek,  with  great  strength  of  rea- r  ^^oii  1 
son,  •hold.sthal  it  is  impossible  tofix  a  rule  applicable  to  all  L  -■ 

cases;  thai,  in  s{eneral,ihe  transmutation  of  properly  depends  on  thefor- 
mcrowner'shaving  lost  all  solid  hopesof  recovery  ;(9)  and  thata  captor 
cannot  be  said  to  have  acquired  what  he  has  no  prospect  of  retain* 
ing.  Indeed,  a  sort  of  inchoate  title  immediately  accrues.  No 
friend,  fellow-soldier,  or  ally,  no  subject  of  a  neutral  state,  can  take 
from  the  captors  their  prizes,  without  violating  their  right  of  posses- 
sion. In  this  sense  must  be  understood  what  is  repeated  by  so  many 
i'urists,  '♦  Quae  ex  hostibus  capiuntor,  statim  capientium  fiunt."(r) 
iui  the  properly  is  not  completely  vested,  so  as  to  bar  the  former 
owner  in  favour  of  a  rescuer  or  vendee,  in  case  of  recaption  or  sale,  till 
there  has  been  a  sentence  of  condemnation  in  some  foreign  or  domestic 
Admiralty  court.(5)  This  at  least  is  settled  by  the  marine  law  as 
practised  in  England,  and  has  a  manifest  tendency  to  prevent  piracy 
and  faud.  Indeed,  the  prize  act,  mentioned  before,  preserved  the 
right  of  the  original  owners  even  after  condemnation  ;(/)  but  that  reg- 
ulation, expired  with  the  war.(ti)  It  will  probably  be  renewed,  if  at 
any  future  period  hostilities  should  recommence.(t£^)  Such  positive 
reculaiions,  show  the  general  law  of  nations  to  be  contrary.(x) 

When  a  definitive  sentence  is  pronounced  by  a  competent  court  of 
admiralty,  other  nations,  whose  subjects  may  happen  to  be  interested, 
ought  to  acquiesce.  To  *examine  the  grounds  of  such  r  ^275  n 
sentence  is  to  attack  the  jurisdiction  from  whence  it  I-  ^ 

issued.  The  sovereign  ouj^ht  not  to  interfere,  except  perhaps  in  cases 
of  a  peremptory  refusal  ot  justice,  or  a  flagrant  and  unquestionable 
violation  ol  iU(y)  Much  less  ought  any  of  our  courts  to  slight  a  for- 
eign sentence:  unless  we  give  credit  to  their  proceedings,  we  cannot 
expect  the  judgments  here  should  be  thought  to  merit  from  them  any 
reverence  or  altention.(2) 

There  may,  however,  be  some  danger  of  partiality  on  behalf  of  thd 

(p)  Grot.  J.  B.  &,  P.  lib.  111.  c.  ▼!.  §  3.    See  Anon.  March.  110. 

(9)  Bjnk.  QuflBst  lib.  i.  c.  iv.  p^>.  -27, 26,  ed.  2.  In  oaptores  at  sea  the  general  law  ia, 
that  the  bringingr  intra  prei»idia,  and  even  a  sentence  of  condemnation,  is  necessary  to 
change  the  property ;  and  though  in  some  instances  positive  institutions  have  determined 
that  a  certain  number  of  hours*  possession  is  sufficieut,  that  proceeds  on  the  presamptbn 
that  such  a  possession  is  evidence  of  firm  possession.  De  los  Dolores,  Gdw.  62.  Abbott, 
Sbipp.  p.  15,  ed.  2. 

(r)  Goes  v.  Withers,  2  Burr.  693.  See  Inst  II.  i.  17.  Grot  J.  B.  &,  P.  lib.  III.  c  vt.  § 
12.    Poff.lib.VllI.c.vi.^2i. 

(a)  Ooss  V.  Withers,  2  Burr.  694.  Hamilton  v.  Mendes,  2  Burr.  1208, 1209.  Lindo  ▼. 
Roidney,  2  Doug.  617,  n.  By  the  law  of  nations,  in  the  sale  of  a  ship  captured,  a  sentence 
of  condemnation  is  necessary,  as  one  of  the  title  deeds.  The  Fladoyen,  1  Rob.  139.  De 
los  Dolores,  Edw.  62.    Cornelia,  1  Dod8.244. 

(0  Hamilton  v.  Mendes,  2  Burr.  1209.  («)  Sup*  267,  note  f. 

(o>  Stat  19  Geo.  III.  c.  67,  ^  44. 

{w)  Sut  33  Geo.  HI.  c.  66.  ^  42. 44.    Abbott, Shipping,  420,  2d  ed. 

ix)  L*Actif,  l*klw.  186, 187.  (y)  Vattel,  lib.  ii.  s.  84. 

{X)  Hughes  V.  Cornelius,  Raym.  473.  2  Show.  232.  Carlh.  32,  cit  Bernard!  v.  Mot- 
teuz,  2  Doug.  581.  Christie  v.  SocreUn,  8  T.  R.  196.  Lothian  v.  Henderson,  3  Bos.  ic 
P.  499.  B^rinff  v.  Royal  Exchange  Assurance  Company,  5  East,  99.  Bolton  t.  Gladstone* 
5  East,  160.    Ddgleish  t.  Hodgson,  7  Bing.  495. 
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muDicipal  claimant;  at  least,  some  jealousy  almost  equally  pernicious 
may  not  unreasonably  be  entertained.  I^etters  of  reprisal,  and  even 
manifestoes  and  paper  hostilities  are  alarming  symptoms  of  an 
approaching  war.  We  cannot,  therefore,  sufficiently  admire  the 
sublime  plan  of  Henry  IV.  of  France,  who  meditated  the  establish- 
ment of  a  national  judicatory  for  all  Europe;  where,  the  temple  of 
Themis  being  always  open,  the  gates  of  destruction  might  be  forever 
closed.(a)  Thedifficulty  of  accomplishing  the  project  is  obvious;  and 
when  executed  it  might,  perhaps,  have  been  liable  to  abuses,  like 
other  praiseworthy  institutions.(i)  But  it  would  have  answered  a 
glorious  end,  and  have  justly  immortalised  its  author,  if  in  any  suc- 
ceeding age  it  should  have  prevented  the  havoc  of  a  single  war. 
That  condition  or  relation,  which  substitutes  brutal  force  in  the  just 
dominion  of  reason,  must  ever  be  thought  repugnant  to  the  moral 
system  of  humanity. 

(a)  Belter's  Deliti.  Univ.  Law,  !>.  ▼.  p.  6. 

(it)  The  Amphictonic  council,  which  is  the  only  judicial  assemhiy  of  this  kind 
ever  carried  into  efTect,  is  never  mentioned  in  history  but  for  its  inefBcacy  or  abuse,  see 
Mitfbrd*8  Greece,  vol.  viiL  p.  5,  ed.  1.  The  declaration  of  plenipotentiaries  fironi  all  tfa* 
states  in  £urepe  assembled  in  oooffress,  cannot  alter  the  law  of  nattoos.  Le  Loals,  8  Dods. 
863. 


[    •:176    ]  ♦LECTURE  XXXV. 

OP  TITLE  TO  PftRSOHAL  PKOPElttT  BT  TESTAMBITT,  Airi>  llTTBiTACr* 

Testamentary  bequests  of  personal  property  are  in  our  law  dis^ 
tinguished  from  devises  of  lands,  chiefly  by  two  particulars ;  firsf, 
thai  ihey  do  not  require  the  attestation  of  subscribing  witnesses;  and, 
secondly,  that  they  aflect  the  property  of  the  testator  at  the  time  of  his 
death,  whether  acquired  by  him  before  or  after  the  date  of  his  will.  The 
reason  of  the  latter  difTerence  has  been  thus  assigned :  that  as  to  real 
estate  bought  after  making  the  will,  supposing  that  not  to  pass,  the 
heir  is  clearly  appointed  by  the  law  to  take  it ;  but  as  to  the  personal 
estate,  if  the  executor,  though  nominated  before  the  acquiring  thereof, 
should  not  entitle  himself  to  it,  it  is  uncertain  to  whose  hands  it  shall 
devolve.(a)  The  principle,  however,  has  been  before  explained,  on 
which  real  estates  purchased  after  the  date  of  a  devise  do  not  pass  ;{b) 
and  as  to  personalty,  we  may  suggest,  as  an  additional  reason,  at 
least,  for  the  distinction,  the  great  confusion  and  perplexity,  and  the 
intricate  computations  that  would  ensue  if  the  contrary  rule  of  law 
were  adopted,  and  if  a  testament  should  aflect  only  the  property  pos- 
sessed by  the  testator  at  the  time  of  its  date.(c) 

(a)  Wind  v.  Jekyi,  1  P.  W.  575.  But  this  does  not  seem  to  be  the  trae  principle.  An 
executor  takes  nothing  in  his  own  right,  but  what  is  expressly  given  him  by  the  will ; 
whereas  in  real  estate,  if  the  testator  has  not  disposed  ofit,  the  heir^t-law  takes  it  of  course. 
Farrington  t.  Knightley,  1  P.  W.  555.    Foster  t.  Romney,  11  East,  609. 

<*)  Sup.  309. 

<«)  Masters  t.  Masters,  1  P.  W.  434.  TisMn  v.  Tissen,  1  P.  W.  503.  AU  Soob  OAkf 
▼.  Codrington,  1  P.  W.  598. 
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The  capacity  of  testators  to  bequeath  their  personal  property  is  so 
general  as  to  admit  scarcely  of  any  exception.  Indeed,  femes  covert 
are,  by  the  general  rple,  excluded  from  making  a  disposition  by  will 
of  their  personal  effects,  because  they  belong  to  the  husband ;  yet 
•we  have  formerly  seen,  under  what  circumstances  the  r  ^277  i 
will  of  a  married  woman  may  be  good,  and  that  she  is  ••  ^ 

far  from  being  totally  and  invariably  restrained  from  being  a  testa* 
trix.(rf)  The  will  of  a  felo  de  8e,(e)  or  of  an  outlaw,(/)  is  void  on 
this  principle,  that  their  personal  effects  are  forfeitable  to  the  crown. 
And  the  law,  from  obvious  necessity,  incapacitates  such  persons  from 
making  a  valid  testament,  who  are  either  not  yet  arrived  at  the  age 
of  discretion,  or  who,  although  of  adult  years,  are  of  unsound  mind, 
and  labour  under  a  defect  of  their  rational  understanding. 

As  to  what  shall  be  called  the  age  of  discretion,  it  may  not  be 
improper  to  mention  the  following  case,  which  seems  originally  to 
have  cleared  that  matter  from  former  doubts  and  uncertainty.  It  was 
suggested,  that  B.,  being  under  the  age  of  sixteen  years,  had  made  a 
will,  and  that  the  prerogative  court  proceeded  to  the  proof  of  it, 
whereas,  by  the  common  law,  a  person  is  not  capable  till  seventeen 
years  of  age,  and  therefore  a  prohibition  was  prayed.  And  to  show 
that  the  common  law  bad  determined  the  time.  Sir  Edward  Coke's 
authority  was  cited. (^)  But  the  court  said,  that  the  proof  of  wills 
and  the  validity  of  them  belong  to  the  ecclesiastical  court ;  and  if 
they  adjudge  a  person  capable,  the  King's  Bench  will  not  intermeddle; 
it  is  within  their  jurisdiction  to  decide  when  a  person  is  of  age  to 
make  a  will ;  and  sometimes  they  allow  wills  made  by  persons  of 
fourteen  years ;  and  the  common  law  hath  appointed  no  time ;  it 
depends  wholly  on  the  spiritual  law :  and  therefore  a  prohibition  was 
denied.(A) 

The  spiritual  courts  have  conceded  the  power  of  making  a  testa- 
ment at  different  ages  in  the  different  *8exes :  for  a  boy  •-  ^273  1 
must  be  fourteen  years  of  age  to  be  capable  of  being  a  *-  •* 

testator;  but  the  will  of  a  girl  of  twelve  years  of  age  is  good.(t)  The 
testament  doth  not  become  good,  being  made  in  their  minorities  res- 
pectively aforesaid,  although  they  should  afterwards  live  to  attain  the 
several  ages,  at  which  they  might  execute  valid  and  effectual  testa- 
ments. **  Nee  ad  rem  pertinet,  si  impubes,  postea  pubes,  aut  si  furi- 
osus,  postea  compos  mentis  factus  fuerit,  et  aecesserit."(^') 

But  extreme  old  age,  and  other  infirmities,  which  leave  a  man  the 
use  of  his  rcason,(A)  do  not  oblige  him  to  die  intestate.    This  the 

(d)  Sap.  308.  But  the  will  of  a  feme  lole,  who  marriei,  thereby  beoomas  Toid,  Ux>agh 
aba  aorvite  bar  hosband.  Lewis*!  oaae,  4  Burn.  Eco.  L.  51,  cit.  Long  v.  Aldred,  3  Add. 
46.  So  a  will  made  dorlncr  coverture  ii  not  made  good  bv  the  ysife^t  aurvival.  Swiab. 
part  II.  1.  ix.  pi.  5,  p.  144,  ed.  7.    Scammell  ▼.  Wilkinson,  3  East,  552. 

(e)  Swinb.  part  II.  a.  xx.  p.  180,  ed.  7.    God.  Orph.  Leg,  p.  37,  pi.  7. 

(/)  Swiiib.  part  II.  t.  zxl  pp.  181, 183,  ed.  7.    God.  Orph.  Leg.  p.  37,  pi  8. 
(F)  Co.Ln.89  b. 

(A)  Smallwood  ▼.  Brickhouse,  3  Mod.  315.    Cfaanoellor  of  Lichfield,  T.  Jon.  310. 
(t)  Swinb.  part  ILB.ii.pl.  6,  p.  115,  ed.  7.    Hyde  v.  Hyde,  GUb.  74.    Pr.Ch.316.    Co. 
Ln.  89  b.    Ilarg.  n.  6.    Ex  parte  Holyland,  11  Vea.  11. 
( j)  Inst  U.  xii.  I.    See  sup.  207. 

i/i)  See  Swinb.  pirt  II.  s.  t.  pp.  132, 133,  ed.  7.  Ex  parte  Cmmer,  12  Vea.  453, 454. 
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Roman  civil  law  expresses  with  its  usual  force  and  pfecision»  where 
crimes  and  punishments  are  not  in  question.  *'  Senium  quidem  cetatis^ 
vel  asgriiudinum  corporis,  sinceriiatem  mentis  tenentium,  testameoU 
factionem  certum  est  non  auferre."(/) 

However>  our  law  has  not  imitated  the  imperial  constitutionst  ia 
the  numerous  causes  which  by  the  ktter  render  persons  intestable* 
such  as  apostacy,  manifest  usury,  and  libelling  :(i7i)  for,  with  us,  a 
testator  of  sufficient  discretion  may  dispose  by  will  of  all  his  goods 
and  chattels,  which  are  purely  and  simply  his  own,  being  neither  for* 
feited  to  the  crown  nor  claimable  by  a  subject ;  and  may  give  them 
away  even  from  a  wife  and  children,  where  there  is  no  settlement 
nor  local  usage  in  their  favour  ;(n)  for  they  have  no  absolute  and 
indefeasible  claim  by  the  general  law. 

r  •2'^Q  1  *This  leads  us  to  inquire  what  kinds  of  goods  cannot 
•^  '  J  be  bequeathed ;  of  which  there  are  several  sorts.  1.  ▲ 
chattel,  of  which  a  man  is  joint  tenant  with  another,  cannot  be 
bequeathed  away;  but  the  claim  by  survivorship  will  take  place.(o) 

2.  A  man  cannol  by  his  will  dispose  of  goods  which  he  possesses  not 
in  his  own  but  in  another's  right  as  administrator  or  the  iike.(p) 

3.  The  ancient  jewels  and  regalia  of  the  crown,  which  are  heir-looma* 
cannot  pass  by  the  will  of  the  reigning  monarch,  as  was  holden  by 
divers  judges  of  this  realmt  and  doctors  of  the  canon  and  civil  law. 
Assembled  in  the  exchequer  chamber  on  the  death  of  Henry  IV-(9) 

4.  Things  belonging  to  a  corporation  aggregate  are  not  subject  to 
any  testamentary  disposition  made  thereof  by  the  head  of  such  oor^ 
poration,  as  by  the  master  of  a  coliege.(r)  5.  The  goods  of  the  church 
cannot  be  alienated  by  testament ;  but  the  corn  growing  on  the  glebe 
may  be  bequeathed  by  the  rector.(«)  6.  Such  things  as  may  descend 
to  the  heir-at-law,  together  with  the  land  to  which  they  appertain* 
and  do  not  vest  in  the  administrator  in  case  of  intestacy,  cannot  be 
disposed  of  by  will,  unless  the  land  itself  is  capable  of  being  devised;(<) 
as  all  estates  now  are  which  are  holden  in  fee  simple.  Therefore,  if 
a  man  bequeath  the  trees  or  the  grass  growing  on  an  estate  of  which 
he  is  seised  in  right  of  his  wife,  these  bequests  will  not  pass:  but  if, 
being  so  seised,  he  sow  the  land,  and  bequeath  the  corn  growing 
thereon,  and  die  before  the  corn  is  reaped,  in  this  case  the  tegatarjr 
shall  have  the  corn,  and  not  the  wife.  The  reason  of  the  difiereoca 
is,  that  trees  are  parcel  of  the  freehold,  and  descend  together  with  the 
land  to  the  heir ;  but  corn  shall  go  to  the  executor,  as  parcel  of  the 

(/)  Cod.  VI.  zxii.  3.    See  Forae  Sr  Heml>(in|^*8  case,  4  Co.  61  b.    1  And.  163. 

(m)  Swinb.  part  11.  m.  xt.  xti.  six. 

(n)  The  costom  of  the  prorince  of  York,  rcf4raininf  the  teetamentiry  power,  was  aboU 
Ished  by  atut  4  W,  Sd  M.  c.  2,  ss.  1, 3,  and  3  &.  3  Ann  c  5;  that  of  London  by  aUt  U 
Geo.  f.  c.  18,  s.  17,  and  of  Walea  bv  stat  7  &.  8  Will.  III.  c.  36,  a.  1.  The  teaUmentary 
power,  therefore,  ia  unlimited  in  F^gland  and  Wales,  unlem  in  auch  places,  not  bcinf 
within  the  range  of  the  above  customs,  as  retain  the  reatricttve  osage.  Cbestier  does  not 
•eem  to  be  an  exception  to  the  f^fcneral  nilo,  notwithrtaodinif  what  is  said  Co.  Ln.  176  b. 
Iiarg«  n.  5,  for  it  never  was  affected  by  the  custom  of  York.    4  Bum.  Eec  L.  456,  ed.  7. 

(«)  Co.  Ln.  165  a.    Perk.  s.  5t>6.    Swinb.  part  III.  s.  vi.  p.  S50,  ed.  7. 

(p)  Swinb.  part  IlL  s.  vi  p.  250,  251,  ed.  7.  Morgan  v.  Morgmn,  Mas.  377.  Com.  Dig. 
Chancery,  3,  Y,  5, 

(9)  Fitz.  Ab.  Executors,  108.    Swinb.  part  ITL  a.  vi.  p.  253,  ed  7.    Co.  La.  18  b. 

(r)  Swiiib.  part  IlL  s.  vi.  p.  252,  ed.  7.    Perk.  ss.  497,  496. 

{•)  SwiAb.  pai t  IlL  s.  vi.  p.  252,  5th  point.  {i)  Ibid.  €tb  poiat.    Sup.  2dL 
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testator's  good8.(tt)  Thus  also  it  seems,  thai  if  even  r  gggo  1 
♦tenant  in  tail  devise  the  trees  growing  on  the  estate,  the  ^  J 

claim  of  the  tssoe  in  tail  will  lake  place  of  that  of  the  legalee.(t)) 
7.  To  these  instances  we  may  add  the  case  of  paraphernalia,  spoken 
of  IB  a  late  lecture.(M?)  8.  Lastly,  there  is  another  limit  which  justice 
has  prescribed  to  the  power  of  bequeathing;  for  where  the  debts  of 
a  test&tor  exceed  the  value  of  his  personal  effects,  nothing  can  be 
efibctoally  bequeathed  by  him  in  prejudice  of  his  creditors. 

In  taking  which  account  of  debts,  funeral  expenses  are  to  be 
included,  according  to  the  deceased  person's  condition  in  life  ;{x)  and 
they  have  a  general  priority  of  olher  demands.(y) 

The  whole  clear  residue  of  a  testator's  personal  estate,  over  and 
above  what  will  satisfy  his  debts  and  funeral  expenses,  may  be 
bequeathed  by  him,  either  where  no  local  custom  interferes  to  the 
contrary,  or  where,  allhoogh  the  testator  lives  in  a  district  subject  to 
such  usage,  he  dies  without  a  wife  and  childless.  But  if  he  lived 
within  the  influence  of  such  territorial  usage,  and  left  a  wife  or  child, 
or  both,  so  much  only  of  the  clear  residue  aforesaid  can  be  bequeathed 
by  him  as  the  custom  allows. 

In  a  former  lecture  I  have  taken  some  notice  of  constructive  revo- 
cations  of  devise8.(z)  The  like  principles  are  adopted  by  the  spiri- 
tual courts  hi  regard  to  wills  of  personalty.  Marriage  and  issue,(a) 
but  neither  it  seems  8eparately,(6)  is  a  constructive  revocation.  Arid 
where  a  widower  having  children  by  his  former  wife,  married  again 
and  had  issue,  it  was  holden  no  revocation ;  marriage  and  issue  being 
no  legal,  but  only  a  constructive,  ^revocation,  and  ihere*  r  ^qqi  i 
fore  to  be  rebutted  by  evidence ;  and  in  this  case  there  ^  •■ 

were  circnmstances  against  a  revocation.(c) 

It  may  now  farther  be  inquired,  who  are  capable  of  being  execu- 
tors, and  of  laking  a  legacy.  Here  the  civilians  are  very  copious; 
as,  for  instance,  in  considering  where  bastardy  shall  be  a  disqualifica- 
tion, in  which  case  they  lay  down  their  rules  with  many  "  amplia- 
tions" and  limitations,  as  they  are  called.(c/)  But  with  us  this  learn- 
ing lies  in  a  narrow  compass ;  for,  if  we  except  persons  attainted  of 
treason  or  iblony,  and  outlaws,  there  seems  no  incapacity  of  being  an 
execotor  or  legaiee.(e)  Thus,  married  women  may  not  only  take  a 
legatary  gift,  but  may  be  appointed  to  the  execution  of  a  tesiamenl.(/) 


(s)  Id  p.  ^53.    Gruffitham  t.  Hawlej,  Hob.  138.    Sup.  232. 

(o)  LJflTord^fl  case,  1 1  Co.  50  a.    Sup.  232.  (le)  Sup.  245. 

iw)  3  lust  202.  4  Burn.  £ce.  L.  34S,«<i.  7,  and  cues  tbera  cited.  Hancock  ?.  Pod- 
more,  1  Born  &  Ad.  2tK).  (y)  3  Inst  202. 

(«)  Sup.  205.  227. 

(«)  hagg  V.  Lugg,  1  Ld.  fiaym.  441.  2  Salk.  592.  12  Mod.  236.  Ejrre  v.  Eyre,  1  P. 
W.  304,  ciu  Braddyl  v.  Jekyll,  before  Sir  George  Loe,  in  or  about  1752.  Shopberd  t.  Sbep. 
herd,  5  T.  R.  52,  n.    Shcalh  ▼.  York,  1  Vet.  &  B.  397. 

(6)  Shepherd  v.  Sliopherd,  5  T.  R.  52,  n.  Wilkinson  v.  Adam,  1  Ves.  Sl  B.  465.  But 
■ee  the  judgment  of  Sir  J.  NtdioU,  hi  Johnston  v.  Johnston,  1  Pbill.  447. 

(e)  Tbomption  v.  Shepherd,  Amb.  490,  ciU  1  Ves.  &  B.  394,  n.  But  sec  Sheath  ?.  York, 
1  Yes.  Sl  B.  390.  398. 

(d)  Swinb.  part  v.  §  7.  Bat  this  disqualification  seems  never  to  hove  obtained  in  this 
oountry. 

(e)  Neither  vtllcnage,  1  Roll.  Ab.  915,  pi.  10, 11 ;  alienage.  Brock  v.  PhiUipn,  Cro.  EI. 
€83.    Caroon's  case,  Cro.  Car.  9 ;  nor  profession,  1  Roll.  Ab.  915,  pL  8,  9,  incapacitated. 

(/)  0£  Ex.  205. 307.    Taylor  r.  AJieii,  2  Atk.  213. 
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And  so  alsb,  it  seems,  may  any  corporation  aggregate  ;{g)  though  of 
this  some  doubts  have  formerly  been  raised.(A) 

In  the  case  of  an  infant  executor,  it  is  necessary  to  appoint  an  ad- 
ministrator during  his  minority,  whose  substituted  power  regularly 
ceases  when  the  infant  arrives  at  seventeen  years  of  age.(t)  Bui  if 
an  administrator  should  be  appointed  during  the  minority  of  an  infant 
administrator,  a  court  of  common  law  would  not  hold  such  delegation 
of  authority  to  determine,  till  the  infant  were  of  the  full  age  of  twenty- 
one  \(j)  because  an  executor,  indeed,  by  the  practice  of  the  civilians, 
r  *282  1  ^^y  ^^^^  ^^^^  office  upon  him  at  seventeen,  but  an  *admi- 
I-  -I  nisirator  being  created  by  statute,  the  time  of  his  full  age 

must  be  governed  by  the  common  law.  However,  no  one  under  the 
age  of  twenty-one  can  now  obtain  a  grant  of  letters  of  administration 
from  the  spiritual  court,(A-)  because  such  person  must  enter  into  a  bood 
faithfully  to  administer,  which  security  cannot  legally  be  given  before 
the  age  of  majority.(/) 

Besides  the  more  ordinary  sort  of  executors  and  administrators, 
and  administrators  during  minority,  there  are  others  of  a  temporary 
appointment ;  as  administrators  pendente  lite,  where  the  right  to 
administration  is  in  contest  in  the  spiritual  court;  and  administrators 
durante  absentiH  executoris,  where  the  executor  mentioned  in  the  will 
happens  to  be  beyond  the  seas.  There  is  likewise  another  sort  of  exe* 
cutor,  not  unfrequently  mentioned  in  our  books,  who  is  called  an  exe* 
cutor  de  son  tort,  of  his  own  wrong,  and  who  takes  upon  him  the 
office  by  intrusion,  not  being  so  constituted  by  the  deceased,  nor 
deputed  by  the  ordinary  to  adminisier.(iw)  If  such  intruder  possess 
himself  of  the  goods  of  the  deceased,  or  sell  them,  he  hereby  becomea 
an  executor  of  his  own  wrong.(n) 

It  has  been  laid  down,  that  if  there  be  a  rightful  executor  or  admin- 
istrator,  taking  the  goods  will  only  make  the  taker  a  trespasser,  and 
liable  to  the  legal  representative.(o)  But  in  that  case,  to  sell  them  or 
receive  the  price,  are  acts  sufficient  to  constitute  an  executor  of  his 
own  wrong.(p)  The  existence  of  such  acts  is  to  be  tried  by  a  jury ; 
the  result  of  them  is  matter  of  law  for  the  consideration  of  the  court  ;(f ) 
and  slight  circumstances  will  avail.(r)  It  seems  clear  also,  that  when 
an  executor  of  his  own  wrong  is  so  constituted,  he  is  liable  to  be  call- 
r  ♦283  1  ^^  ^P^^i  ^^^  ^"'y  ^y  ^^^  rightful  executor,  and  by  *lhe 
L  J  creditors  of  the  deceased,(»)  but  also  by  the  legatees 

(r)  Swinb.  part  V.  $  i.  p.  659,  ed.  7.  1  RoU.  Alx  915,  pi.  7.  In  the  caw  of  Mr.  VioaPs 
will,  iho  unnrenity  of  Oxford  seemi  to  have  appointed  certain  persona  ayndioa,  aooordinfp  to 
the  practice  of  tlie  civil  law,  see  Dom.  lib.  II.  tit.  iii.  ^  1,  2,  3,  to  receive  administratioa 
with  the  will  annexed.    1  BL  Comm.  28  n.    See  Maidmain  v.  All  Persona,  1  PhilL  51. 

(A)  Off.  Ex.  17.    1  BI.  Comm.  477. 

(i)  Atkinson  ▼.  Comtah,  5  Mod.  395.  Jojner  ▼.  Watts,  T.  Jon.  48.  Now,  by  stot  38 
Geo.  III.  c.  87,  §  6,  the  administration  is  granted  antil  the  infant  has  attained  the  age  of  St. 

(j)  Freke  v.  Thomas,  1  Salk.  39.    Comb.  475. 

{k)  Freke  v.  Thomas,  1  Salk.  39.    1  Ld.  R.  668.  (2)  11  Vin.  Ab.  100, 101. 

(m)  SUt.  43  Eliz.  c  8.  Swinb.  part  VI.  $  xxii.  p.  868,  ed.  7. 

(n)  Read's  case,  5  Co.  34  a.  Padget  v.  Priest,  3  T.  R.  97. 100.  Edwards  v.  Harben,  3 
T.  R.  587. 

(0)  Read's  case,  5  Co.  34  a,  point  3.    See  Mountford  v.  Gibson,  4  East,  441. 

ip)  Read's  case,  5  Co.  34  a,  point  1.  (o)  Padget  v.  Priest,  2  T.  R.  99. 

(r)  S.  C.  2  T.  R.  100.    F^fwards  v.  Harben;  2  T.  R.  597. 

(»)  So  that  he  cannot  retain.  Curtis  v.  Vernon,  3  T.  R.  587.  2  H.  Bl.  18.  But  see  a 
particolar  case  of  exceptions,  2  H.  Bl.  26  n. 
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named  in  the  will,(0  so  far  as  the  goods  which  he  has  wrongfully 
administered  will  exteDd.(u) 

I  have  not  hitherto  had  occasion  to  mention,  that  wills  of  personalty 
are  divided  into  written  and  nuncupative. 

The  several  requisites  which  are  now  necessary  to  substantiate  and 
carry  into  execution  a  nuncupative  will,  are  expressed  with  clearness 
in  the  statute  of  frauds,  by  which  they  are  enacied.(t;) 

A  will  in  writing  is  not  confined  to  any  certain  form,  A  writing, 
purporting  to  be  an  indenture,  but  by  the  party  executing  it  called  his 
wilt,  has  been  considered  as  a  testamentary  instrument.(u7)  And  in 
every  dajr^s  practice,  very  irregular  and  illiterate  compositions,  if  the 
intention  is  at  all  intelligible,  are  allowed  to  have  the  same  validity. 

The  civilians  maintain,  that  the  naming  of  an  executor  is  of  the 
essence  of  a  testament  ;(x)  and  this  idea  has  been  formerly  recognised 
by  the  judges  of  the  common  \sLW.{y)  But  it  was  admitted,  that  if  the 
ordinary  commit  administration  with  the  will  annexed,  in  which  no 
executor  is  named,  any  legatee  may  sue  such  administrator  for  his 
legacy  in  the  spiritual  court.(*)  And  the  courts  of  Westminster  Hall 
have  siiiGe  considered  a  will,  in  which  no  executor  is  named,  as  efllec- 
inai  to  all  intents  and  purpose8.(a) 

*A  ccxlicil  may,  perhaps,  be  justly  described  to  be  a  ^  %2S^  1 
testamentary  disposition,  subsequent  to  a  will,  and  by  ^  ^ 

widoh  the  will  ia  altered,  explained,  added  to,  subtracted  from,  or 
ctnfirmed  by  way  of  rept-blication;  but  in  no  case  totally  r6voked.(6) 
dodicils  were  never  thought  to  require  the  appointment  of  a  new  exe- 
cutor to  carry  them  into  execution ;  nor,  on  the  other  band,  is  it  any 
«bJMtion  to  them,  or  to  the  will,  if  they  contain  such  nomination ; 
which  may  be  ooUected  from  Swinburne,  but  is  awkwardly  expres- 
sed.(«) 

It  is  the  general  duty  of  executors  and  administrators  to  represent 
iim  teslator  or  intestate,  in  respect  both  to  debts  and  credits  anecting 
iiii  personal  estate;  and  where  there  is  a  will,  to  prove  it,  and  carry 
it  mto  exectKion.(<Q    A  codicil  or  codicils,  if  duly  admissible,  are  to 

(0  Anon.  Noy,  13. 

(tt)  That  an  eXecntor  of  his  own  wrong  it  not  in  jfenerat  liaMe  de  bonis  proptiis,  bot  only 
to  tfa»  ttinoaBt  of  tbo  goodi  wrongly  adnintitered,  rae  Dy.  166  h,  marg.  1  Sau.365,  b. 
Harris^  JiistinUn,  87,  o.  (o)  StaL  29  Ciia.  IL  c.  3,  i§  19,  20,  21. 

(to)  Hickaon  v.  Wilham,  Finch.  195.  Green  v.  Proude,  I  Mod.  117.  Rigden  v,  VaUicr, 
S  Vea.  35-2.  258.    Habergham  v.  Vincent,  I  Vcfc  J.  411.    Thordd  ?.  Thorold,  1  PhilL  1. 

(»)  Swinb.  part  if.^  ii.  No.  1,  p.  345,  «h).  7. 

<y»  Anon.  Noy,  12,  and  see  Swinb.  345,  noto  b,  ed.  7.  Whitfield's  case,  Dy.  372,  pL  8, 
marg.  (t)  Anoa.  Noy,  12. 

(a)  Wyrall  v.  Hall,  2  Ch.  R.  59.  Powell  t.  Beresford,  2  Ld.  Rajm.  1282 ;  and  in  the 
^ecleaiastical  ooorts  at  the  present  day,  the  naming  an  ■execotor  is  not  considered  necessary. 
Thorold  ▼.  Thorold,  1  Phill  6,  arg.  Markwicke  ¥.  Taylor,  1  PhiU.  10,  cit  Read  ▼.  PhU. 
lipa,  2  Phill.  122, 

(6)  See  Hnogerfbrd  ▼.  Nosworthy,  Show.  P.  C.  148.  The  nflSce  of  a  codicil  is  to  dispose 
of  something,  and  many  papers  have  been  rejected  on  account  of  containing  no  new  disposi- 
tion. On  the  other  band,  cheeks  on  bankers  have  been  admitted  to  probate.  Bartholomew 
Y.  Henley,  3  Phill.  317. 

(c)  So  awkwardly,  as  to  lay  down  a  contrary  position,  that  a  codicil  does  not  admit  the 
tppointment  of  an  ezecotor.  Swinb.  part  1,  ^  v.  No.  3,  p.  28,  ed.  7  ;  but  see  Inst.  II.  xxt. 
2.  It  is  said,  that  a  testamentary  schedule  differs  from  a  testament,  inasmuch  us  the  latter 
appoints  an  executor,  the  former  does  not.    Thorold  t.  Thorold,  1  Phill.  6. 

((/)  The  executor  more  folly  represents  his  testator  than  the  heir  his  ancestor ;  for  if  a 
nan  enter  into  an  obligation,  the  exccntor  is  bound  of  course,  but  not  the  heir,  unless  ez- 
preasly  named.    Co.  Ln.  209  a,  b.    Barber  v.  Fox,  2  Sao.  137. 137  a,  ml 
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be  proved  with  the  will  in  the  ecclesiastical  court  And  other  paper 
writings,  purporting  to  be  of  a  testamentary  nature,  though  they  do 
not  amount  to  codicils,  or  cannot  with  propriety  be  so  styled,  nnay  be 
likewise  proved,  according  to  the  discretion  of  the  spiritual  judge; 
and  if  made  after  a  will,  they  may  control  it,  as  by  increasing  or 
diminishing  the  legacies  thereby  bequeathed.(e) 

A  legacy  is  a  testamentary  a\(i  to  be  paid  by  the  executor  or  admi- 
nistrator;(/)  that  is,  it  is  not  lawful  for  the  legatory  to  take  it  by  his 
own  sole  authority,  and  without  the  executor's  assent  ;(g)  for  all  the 
r  ^285  1  personal  ♦effects  of  the  deceased  vest  in  the  executor: 
^  J  which  is  true  also  of  chattels  real.(A)     Thus,  if  a  term  of 

years  be  bequeathed,  and  the  legatee  thereof  bring  an  ejectment  to 
recover  possession,  it  is  necessary  that  he  should  prove  the  asseot  of 
the  executor  to  such  bequest,  though  slight  evidence  will,  perhaps, 
suffice.(t)  It  is  also  now  settled,  that  a  specific  legacy  may  be  stM 
for  and  recovered  in  an  action  at  common  law,  as  well  as  in  the  spiri- 
tual court,  if  any  express  assent  thereto  by  the  executor  can  be  estab- 
lished  in  proof.(}')  But  as,  in  testamentary  matters,  the  court  of  chan- 
cery exercises  a  concurrent  jurisdiction  with  the  spiritual  court,  the 
distinctions  taken  in  regard  to  legacies  may  more  properly  be  consi- 
dered when  I  come  to  treat  of  suits  in  equity.  In  the  meanwhile.  I 
shall  revert  to  the  probate  of  wills,  which  is  a  sort  of  armour  used  by 
an  executor  in  suing  others  and  defending  himself  against  their  stnCSi 

The  following  observations  on  this  head  are  extracted  from  a  cmm 
in  which  Chief  Baron  Gilbert  prepared  an  elaborate  judgment foiiixt> 
ed  on  studious  researches  into  antiquity.(A) 

The  manner  of  authenticating  wills  in  the  ancient  civil  law  mocfa 
resembled  our  practice  of  enrolling  deeds  in  a  court  of  record^  except 
that  the  Roman  testaments  were  kept  secret  during  the  life  of  the  tea- 
tators.  But  where  legacies  were  bequeathed  to  the  church  or  other 
pious  uses,  the  bishops  were  to  sue  for  the  sanoe,  and  see  to  the  admt** 
nistration  thereof;  and  this  first  introduced  their  power  of  inleraied- 
dling  with  the  probate  of  wills,  which  had  belonged  to  and  was  a 
proper  object  of  temporal  authority.  Yet  they  soon  received  a  check 
from  Justinian,  who  in  strong  terms  prohibited  the  ecclesiastical 
r  «28A  1  jurisdictions  from  interfering  in  ^testamentary  causes.^/) 
^  -I  Under  the  papal  canon  law,  efforts  were  made,  not  only 

to  revive,  but  to  extend,  this  kind  of  authority.  But  the  result  seems 
to  have  been,  that  wills  were  not  holden  to  be  of  ecclesiastical  cog- 
nisance in  their  own  nature,  but  only  such  wills  as  were  made  for 
pious  uses.  Thus  Lyndwood,  a  very  eminent  canonist  of  this  coun* 
try,  refers  the  ecclesiastical  jurisdiction  for  the  probate  of  wills  in 

« 

(«)  Hamilton  v.  Dirietoo,  1  Ch.  R.  86.  Whatever  the  fi>rm  of  the  inatrament,  if  deatk  be 
the  event  on  which  it  taliea  effect,  it  is  admitted  to  probate.  King*a  Proctor  v.  Dmioea,  3 
Hagg,  391.  (/)  Swiob.  part  1.  §  fi.  Na  1,  pp.  35,  36»  ed.  7. 

ig)  Id.  ib.  No.  5,  pp.  37,  3a 

(A)  Thoy  are  an  iDdiscrimiDate  part  of  the  personal  estate :  and  a  lease  for  years  frar- 
chased  after  the  date  of  a  will,  will  paas  by  it  Farrington  v.  KnigbUey,  I  P.  W.  575.  Mmr* 
wood  V.  Turner,  3  P.  W.  169,  n.  A.    Carte  ▼.  Carte,  Amb.  29. 

(t)  Noel  V.  Robinson,  1  Vern.  94    2  Vern.  35a 

U)  Atkins  V.  HUl,  Cowp.  287, 28a  Decks  v.  Strutt,  5  T.  R.  690.  Doe  d.  Sare  &l  SeSe 
▼.  Gay,  3  East,  120.  {k)  Marriot  t.  Marriot,  Gilb.  203.    I  Str.  666. 

(/}  Cod.  1.  in.  41. 
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Btigland  to  custom  merely,  and  not  to  the  civil  or  canon  law.(m)  For 
there  is  little  doubt,  but  ttiat,  while  the  bishop  and  the  earl  sate  toge- 
ther in  the  county  court,  and  that  tribunal  preserved  its  early  consti- 
tottooal  splendour,  the  probate  of  wills  was  despatched  in  no  other 
place.  When  the  ecclesiastical  was  separated  from  the  secular  autho- 
rity, it  is  .supposed  that  advantage  was  taken  of  an  expression  in  a 
charter  of  Henry  I.,  intimating,  that  the  personal  estate  is  to  be  dis- 
posed of  for  the  good  of  the  soul  of  the  deceased.  But  a  grant  of 
Richard  I.,  while  he  was  in  captivity,  much  more  explicitly  confirms 
the  clerical  jurisdiction.  Siill,  this  subject  being  confessedly  mixii 
fori,  there  was  no  pretence  for  preventing  the  county  court  from  inter- 
fering in  testamentary  causes,  till  by  a  charter  of  the  second  year  of 
Richard  II.,  the  county  courts  were  enjoined  not  to  proceed  in  matters 
of  ecclesiastical  cognisance;  from  the  date  of  which  charter,  streng- 
thened as  it  was  with  the  character  and  circumstances  of  the  times, 
we  may  compute  the  sole  authority  of  the  spiritual  judge  in  autheoii- 
oating  the  probate  of  wills,  with  an  exception,  however,  of  certain 
courts  baron,  that  have  had  probate  of  wills  time  out  of  mind,  and 
have  always  continued  that  usage.(n) 

The  seal  then  of  the  ecclesiastical  court  authenticates  the  will,  and 
oannot  be  contradicted  ;  the  determination  there  must  be  final  ;(o)  for 
there  is  no  way  to  prove  a  *will  relating  to  chattels  in  the  r  ^gg^  -. 
temporal  courts,  nor  can  they  make  a  judgment  contrarv  ^  J 

to  what  was  made  in  the  ecclesiastical  tribunal.(p)  l^herefore,  if  a 
pmbate  be  shown  under  the  seal  of  the  ordinary,  it  cannot  be  given  in 
evidence,  that  the  will  was  forged,(9)  or  that  the  testator  was  of  unsound 
aiiiid,  or  that  another  person  was  executor ;  but  it  may  be  given 
in  evidence,  that  the  seal  was  forged,  or  that  there  were  bona  nota- 
bilia  ;  because  that  is  not  in  contradiction  to  the  real  seal  of  the  courts, 
hot  it  admits  and  avoids  it.(r)  And  since  the  ecclesiastical  courts 
have  the  probate  of  wills  now  settled  by  custom,  the  temporal  courts 
cannot  prohibit  them  in  their  inquiries,  whether  the  testator  were  of 
sound  mind  or  not,  or  whether  the  will  be  revoked  or  not;(s)  because 
those  points  are  necessary  to  be  ascertained  for  authenticating  the 
will. 

But  courts  of  equity,  as  I  have  before  mentioned,  may  hold  plea 
concerning  a  legacy,  and  likewise  concerning  the  bequest  of  the  resi- 
duum (which  is  a  legacy,)  considering  the  executor  as  a  trustee,  and 
the  ioleniion  of  the  testator  as  certain  trusts  to  be  performed.(/)  They 
may  also,  as  it  should  seem,  in  extraordinary  cases,  direct  proper 

(»)  Lynd,  Pror.  174,  note  b.  Spelmao,  Prolxite  of  Wills.  Posthamous  Workf,  pp.  131. 
132.  (a)  Marriol  v.  Marriot,  Gilb.  1207.    Perk.  ^  486.    Hcnaloe's  case,  9  Ca  37  b. 

(0)  Allen  V.  Dundas,  3  T.  R.  130. 

ip)  That  a  will  was  oblaiaed  by  fraud,  is  not  a  sufficient  reason  for  impeaehing-  the  pro- 
bate in  a  court  of  equity  ;  but  if  the  oejit  of  kin's  consent  to  the  probate  were  fyaudulently 
obtained,  or  any  legacy  or  bequest  were  procured  by  fraud,  which  does  not  vitiate  the  whole 
instrument,  relief  may  be  had  in  equity.  Mitf.  209,  cd.  3.  Marriot  v.  Marriot,  Gilb.  SOtJ. 
1  Str.  673.  Se^rave  v.  Kirwan,  1  Beatt  157.  So,  if  a  testator  is  prevented  by  fraud  from 
republishing.    Dixon  v.  Olmius,  1  Cox,  414. 

iq)  See  Barnesly  v.  Powell,  1  Vcs.  120. 287. 

(r)  Marriot  v.  Marriot,  Gilb.  207, 20a  1  Str.  671,  672.  Noel  v.  Wells,  1  Sid.  359.  1 
Lev.  235,  23G. 

if)  Minshdl  V.  Spicer,  Hord.  131.    Marriot  v.  Marriot,  Gilb.  208.     I  Str.  6T2. 

(0  Marriot  v.  Marriot,  1  Str.  6?3.  Shefiieid  v.  D.  Buckiajrhamsljire,  1  Atk.  630.  Segrave 


Digitized  by 


Google 


456  woopdessoh's  LVcruRSt. 

issues  to  be  tried  by  a  juiy,  touching  matters  of  fraud  and  surprise  m 
obtaining  particular  bequests.(tt) 

Farther,  if  a  temporal  matter  be  pleaded  in  bar  of  an  ecclesiastical 
demand,  the  ecclesiastical  judge  must  have  regard  to  the  law  of  the 

r  *288  1  '^"^*  ^^  ^'^^  ^^  ^'"  ^  *pfobibited  by  the  tennporal  courts. 
^  J  As,  if  payment  be  pleaded  in  bar  of  a  legacy  sued  for,  ^nd 

there  be  but  one  witness  to  prove  such  payment,  which  proof  the 
ecclesiastical  court  will  not  admit,  because  the  civil  law  requires  more 
witnesses  than  one,  this  is  cause  for  awarding  a  [)rohibition.(v) 

Lastly,  it  a  legacy  be  charged  on  land,  or  to  arise  from  the  sale  of 
a  real  estate,  it  is  recoverable  only  in  courts  of  equity,  and  caaoot  be 
sued  for  in  the  spiritual  jurisdictions.(u7) 

Wills  may  be  proved  in  England  either  in  the  common  form»  or  io 
form  of  law;  the  former  of  which  proceeds  without  any  citation  of 
such  persons  as  might  be  interested;  the  latter  requires  such  ciui- 
tion.(x) 

If  the  testament  be  written  with  the  testator's  own  hand,  the  depo- 
sitions of  subscribing  witnesses  are  unnecessary  to  prove  ii.(y)  Neither 
is  it  invariably  requisite,  that  the  testator  should  subscribe  his  name, 
or  put  his  seal,  to  make  it  valid ;  for  without  those  confirmations,  if 
the  writing  be  perfect  and  fully  finished,  it  may  be  effectual  as  a  wiU.(z> 
But  if  it  be  neither  written  nor  subscribed  by  the  testator,  it  shall  not 
prevail  as  his  will,  unless  it  were  sealed  by  him,  or  unless  it  be  ptoved 
to  have  been  written  by  his  command.(a) 

When  by  any  means  the  will  is  proved  to  the  circumspect  satisfac- 
tion of  the  ordinary,  the  original  must,  as  Sir  William  Blackstooe 
observes,  be  deposited  in  the  registry  of  such  ordinary,  under  whose 
r  ^28^)  1  ^^ci^'  s®^'  ^  *copy  thereof  is  made  out  in  parchmeDt»  and 
I-  '     J  delivered  to  the  executor,  or  administrator  with  the  will 

annexed,  together  with  a  certificate  of  its  having  been  proved  before 
him,  all  which  is  usually  styled  "  the  probate."(6) 

After  these  concise  observations  on  subjects  which,  like  most  other 
legal  topics,  would  have  admitted  of  very  copious  amplification,  I  pro* 
ceed  still  more  briefly  to  mention  the  nature  of  succession  to  personal 
estates  in  cases  of  intestacy. 

▼.  Kirwan,  1  BcaU.  165.  So  in  the  ctse  of  arreeiiieiit  Gasoojme  v.  Chanclier,  3  Swan. 
418. 

(If)  Marriot  t.  Marriot,  1  Str.  673.  Bornesl?  v.  Powell,  1  Vet.  190.  See  Home  v.  Rm. 
dell,  6  Mad.  339. 

(«)  ShuUer  v.  Friend,  Garth.  144.  Riohardaoa  v.  Deaboroagh,  1  Vent  391.  Marriot  ▼. 
Harriot,  Gilb.  30&    See  vol  i.  92,  note  b. 

(10)  Edwards  v.  Gravea,  Hob.  265.  2  RoU.  Ab.  285,  pi.  32.  Marriot  v.  Marriot,  GUb. 
208.    1  Sir.  672. 

(x)  Swinb.  part  IV.  §  xiv.  Noa.  2,  3,  4.  2  Bl.  Comm.  50a  If  proved  in  the  common 
form,  the  probate  may  be  questioned  at  any  time  within  tliirtj  years ;  but  if  proved  with 
the  citatbn  of  the  next  of  kin,  it  it  final  and  conclusive  on  the  expiration  of  the  time  allowed 
for  appeals.    4  Burn.  £cc.  L.  251,  ed.  7.    3  Bac.  Ab.  41,  Executors,  E. 

(y)  Loveday  v.  Claridjfc,  Com.  45*2,  cit.  Allen  v.  Hill,  Gilb.  260.  Billinghorst  v.  Vicars, 
I  f  bill.  Ib7.  Read  v.  Phillips,  2  Phiil.  122.  Richardson  v.  Claney,  2  Phill.  228,  n.  Swinh. 
part  iV.  §  XXV.  No.  8,  p.  639,  ed.  7.  God.  Orph.  Leff.  part  i.  c  21.  See  Walker  v.  Walker, 
1  Mcr.503. 

{x)  Swinb.  part  VII.  ^  xiii.  No.  6.  Huntingdon  v.  Huntingdon,  2  PhiU.  213.  Read  v. 
Phillips,  2  Phill  1:22. 

(«)  Huniingrton  v.  Huntington,  2  Phill.  21.3.  Swinb.  part  IV.  §  xxv.  Na  10,  p.  642,  ed,  7. 

(6;  2  Bl.  Comm.  508.     1  Phill.  Ev.  :i77,  ed.  6. 
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Such  intestacy  may  be  either  general  or  partial ;  that  is  either  the 
whole,  or  part  only,  of  that  surplus,  which  shall  remain  after  satis- 
faction of  debts  and  funeral  expenses,  may  not  be  well  arid  sufficiently 
bequeathed  away  by  his  will.  The  whole  is  frequently  disposed  of  by 
appointing  a  residuary  legatee,  to  take  all  that  shall  remain  after  pay- 
ment of  funeral  expenses,  debts  and  legacies.  In  what  cases  an  execu- 
tor, as  such,  shall  or  shall  not  stand  in  the  place  of  a  residuary 
legatee,  and  retain  the  final  remnant  of  a  testator's  personal  estate 
for  his  own  benefit,  or  only  receive  it  in  trust,  to  be  distributed  among 
such  testator's  next  of  kin,  has  frequently  been  an  agitated  question  in 
chancery  as  will  be  taken  notice  of  under  its  proper  head.  Where 
such  final  remnant  is  to  be  so  distributed,  there  is  a  partial  intestacy. 
There  happens  a  general  intestacy,  either  where  there  is  no  will 
actually  existing,  or  none  can  be  duly  proved. 

Formerly  the  granting  of  administration  was  exercised  by  the  ordi- 
nary with  a  very  arbitrary  latitude  ;(c)  although  we  are  told  this  power 
did  not  belong  to  him  from  any  intrinsic  right,  but  that  he  only  enjoyed 
it  by  the  concession  of  princes.((f)  Afterwards  by  a  statute  of  Henry 
VIII.,  he  was  required  to  grant  of  the  administration  to  the  widow, 
or  next  of  the  kin  of  the  deceased,  or  to  both.(6)  But  still  the  adminis- 
trator with  the  ♦will  annexed,  might  retain,  for  his  own  r  ^^qq  i 
t^nefit,  the  surplus  after  payment  of  debts   and  lega-  ^  J 

cies,  and  was  not  compellable  to  pay  such  surplus  over  to  the  next  of 
kin  until  the  lime  of  passing  the  statute  of  distributions.(/)  Now, 
however,  by  the  last-mentioned  law,  the  adjpinistrator  shall  distribute 
what  remains  clear  of  the  intestate's  goods,  after  debts,  funerals,  and 
just  expenses  allowed,  to  his  wife,  children,  or  next  of  kin  ;{g)  that  is, 
one-third  to  the  wife,  and  the  rest  to  the  children,  or,  if  any  of  them 
be  dead,  their  legal  representatives  (meaning  descendants,)  in  equal 
proportions;  but  any  child,  advanced  in  the  parent's  life  to  the  value 
of  the  dividend,  shall  have  no  share  with  the  other  children,  except 
be  be  the  heir;  if  advanced,  but  not  to  the  value,  he  shall  have  so 
much  as  will  make  his  share  equal  with  those  of  (he  other  children ; 
and  the  heir-at-law  shall  have  an  equal  share  with  the  rest,  though 
advanced  in  his  father's  life,  without  regard  to  his  land  by  descent,  or 
other  consideration.(A)  If  there  are  no  children,  nor  representatives 
(meaning  descendants)  of  them,  a  moiety  shall  be  to  the  wife,  the  other 
moiety  equally  to  the  intestate's  next  of  kin,  in  equal  degree,  and  their 
representatives  ;(i)  provided  no  representation  be  allowed  among  col- 
laterals after  brothers'  and  sisters'  children.(^')  If  there  is  no  wife, 
all  shall  be  distributed  to  the  children ;  if  no  wife  nor  children,  all  to 
the  next  of  kin.(ft)  By  the  statute  of  frauds  passed  a  few  years  after- 
wards, the  legislature  declared,  that  in  case  of  a  feme  covert  dying 
intestate,  nothing  in  the  former  act  should  be  construed  to  deprive  the 

(c)  Gibs.  Cod.  478,  note  ii.  3  Bac.  Ab.  35.    Executors,  E. 

{d)  Hensloe*B  case,  9  Co.  38  a.  Frice  v.  Parker,  1  Lev.  159.  Bot  eee  Manoing  v.  Napp, 
1  Salk.  37.  (e)  Stat.  21  Hen.  Vlll.  o.  5.  e.  3.  (/)  22  6l  23  Cba.  II.  c  )U. 

(g)  This  does  not  control  (he  coetom  of  London,  and  the  administrator  of  a  fi-eeman  in 
ease  of  intestacy  is  still  entiUed  to  retain  a  third.  Percival  v.  Crisp,  T.  Jon.  204.  Stat  22 
and  23  Cba.  11.  c.  10,  s.  4.    And  Uiis  is  not  altered  by  stat  11  Geo.  L  c.  18,  s.  17. 

(A)  22  &  23  Cha.  II.  c  10,  s.  5.  (»)  Sect  6.  ij)  Sect  7.  {k)  Sect.  7. 
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husband  of  the  whole  of  her  eirect8.(/)  And  both  these  important 
laws  were  made  perpetual  by  the  same  statute»(m)  with  this  alteration, 
r  #291  1  ^^^^  ^^  ^^^^^  ^^^  death  of  a  father  any  of  his  children 
1-  J  *should  die  intestate  without  wife  or  children,  in  the  life 

of  the  mother,  every  brother  and  sister,  and  the  representatives  of 
them,  shall  have  an  equal  share  with  her.(n)  This  was  a  great  defal- 
cation of  her  claim  under  the  prior  law  ;  for  she  was  thereby,  and  the 
father  still  is,  entitled  to  the  whole. 

The  statute  of  distributions  seems  to  have  been  construed  with  a 
retrospective  efficacy ;  for  if  a  person  died  intestate  before  the  pass- 
ing the  act,  and,  after  that  event,  administration  was  granted,  the  same 
rules  of  distributing  his  effects  were  to  be  observed. (o)  It  is  a  law 
apparently  framed  with  great  perspicuity;  yet  it  has  been  explained  by 
several  forensic  decisions.  As  general  points,  it  is  clear  that  brothers 
and  sisters  of  the  half  blood  have  an  equal  share  with  those  of  the 
whole  blood  :{p)  and  that  lineal  descendants  are  admissible  as  repre- 
sentatives, however  remote  in  desTee.{q)  It  has  ulso  been  determined, 
that  a  grandmother  wholly  excludes  an  aunt  ;(r)  and  that  a  great 
nephew  is  not  entitled  to  any  distributive  share,  where  there  is  a 
nephew.  («) 

Such  are  the  means  of  acquiring  personal  property  by  testament, 
and  by  succession  in  cases  of  intestacy.  These  were  the  last  titles  to 
goods  and  chattels  of  which  I  proposed  to  treat.  I  shall,  therefore, 
in  my  next  discourse,  begin  the  third  general  head  of  this  course  of 
lectures  which  will  include,  under  the  term  actions,  first,  criminal  prose- 
cutions ;  secondly,  private  actions  at  law ;  and  lastly,  suits  in  equity. 

(I)  SUt  39  Ch.  II.  c  3, 1. 25.  (m)  1  James  II.  c.  17,  i.  5.  (n)  Sect  7. 

(o)  Brice  ?.  Whiting,  2  Vern.  642.  But  the  statute  is  in  general  strictly  construed.  Car- 
ter ▼.  Crawley,  T.  Raym.  500.    PeU*s  case,  1  P.  W.  28. 

(9)  Smith  V.  Tracy,  1  Vera.  437,  cit  Pullen  v.  Serjeant,  2  Ch.  R.  300.  Crooke  ▼.  Watt, 
3  Vera.  126.    2  Vent  317.    Show.  P.  C.  108.    WaU  v.  Theedham,  Bunb.  157,  ciL 

(9)  Carter  t.  Crawley,  Raym.  500.    Pett*s  case  1.  P.  W.  27. 

(r)  Blackborough  v.  Dafiee,  1  P.  W.  51.  1  Ld.  Raym.  686.  Com.  108.  Woodroff  f . 
Wickworth,Pr.Ch.527. 

(t)  Pett  ▼.  Pett,  1  Ld.  Raym.  571.    P.  W.  25.    Com.  87. 
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PART  THE  THIRD. 

ACTIONS. 

LECTURE  XXXVI. 

or  GRIMES  AITD  PUNISHMBITTS. 

Our  attention  is  now  to  be  directed  to  the  third  general  head  of 
this  course  of  lectures,  which  I  have  entitled  Actions,  using  that  term 
in  a  still  larger  sense  than  Sir  Edward  Coke,(a)  and  including  under 
it,  according  to  the  threefold  division  which  I  propose  to  observe,  first, 
criminal  prosecutions ;  secondly,  private  actions  in  courts  of  common 
law;  and  lastly,  suits  in  equity. 

Most  parts  of  our  penal  code  are  easy  to  be  understood.  But 
offences  of  different  degrees  of  guilt  are  so  very  numerous,  that  to 
take  notice  of  them  all  would  leave  no  room  for  such  other  subjects 
as  are  in  general  more  in  need  of  explanation.  For  these  reasons  I 
shall  speak  very  concisely  of  crimes  and  punishments,  thinking  it  how- 
ever proper  to  make  some  observations  on  them  by  way  of  introduc- 
tion to  those  lectures  in  which  the  modes  of  prosecution  will  bo 
considered.f6) 

*I  have  formerly  observed,  that  the  highest  authority  p  ^^g^  ^ 
which  man  can  possibly  exercise  over  man  is  that  of  L  ' 

le^islation.Cc)  The  force  even  of  legislative  power  is  then  greatest, 
when  punishments,  especially  of  the  capital  kind,  are  enacted  as  the 
consequence  of  guilt.  The  moral  lawfulness  of  exerting  this  domin- 
ion, as  to  crimes  that  are  mala  in  se,  and  atrocious  onences  by  the 
primary  law  of  nature,  is  undisputed.  Where  offences  either  against 
what  is  called  the  secondary  law  of  nature,  or  those  against  positive 
institution  merely,  are  punished  with  death,  this  must  be  justified,  if  at 
all,  on  principles  of  urgent  necessity,  not  on  views  of  expedience,  nor 
perhaps  on  that  common  idea  of  rendering  certain  kinds  of  property, 
usually  exposed  to  depradation,  more  secure  from  theft.    Of  such 

(«)  Co.  Ln.  384  b.    t  Inst  40. 

(b)  lo  a  note  to  the  first  edition,  the  author  pasMi  a  jastencominm  on  the  Pleas  of  the  Crown, 
by  Mr.  Serjeant  Hawkins,  fiat  the  wlide  system  of  criminal  law  has  undergone  sach  ma- 
terial alteration  of  late  years,  that  the  student  will  find  more  modem  works,  as  Russell  on 
Crimes  and  Misdemeanors,  or  Archbold*s  Criminal  Pleadings,  more  useful  &r  referenoe. 

(c)  Sup.  Elem.  Jur.  lect  III.  p.  xxz?. 
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necessity,  indeed,  the  legislature  is  to  judge.  It  is,  I  apprehend,  the 
moral  duty  of  a  subject  peaceably  to  undergo  the  punishment  which 
the  laws  of  his  country  inflict,  though  more  than  proportioned  to  bis 
crime ;  which  opinion  may  be  seen  most  elegantly  enforced  by  Plato, 
in  the  discourse  which  Socrates  is  supposed  to  have  had  with  Cri to, 
a  little  before  the  death  of  that  genuine  philo8opher.((f)  But,  indeed, 
the  Platonic  principles  went  much  further ;  for  it  was  holden  among 
that  sect,  not  only  that  we  ought  to  take  particular  care  not  to  offend, 
but  that  when  a  man  has  been  guilly  of  some  crime,  he  ought  imme- 
diately and  spontaneously  to  hasten  to  punish  as  the  medicinal  remedy 
for  vice.(6)  This  notion  as  well  as  other  Platonic  principles,  seems 
strongly  countenanced  by  the  fathers  of  the  Christian  church.(/) 
r  1^297  1  ^^^^  ^  ^^^^^  "^^  travel  *far  into  the  sentiments  of  philo- 
L  J  sophical  writers  on  general  jurisprudence.    Those  who 

consult  Grotius  and  PufTendorf  on  the  subject  of  punishment  will  find 
much  entertainment  in  the  way  of  anecdote  and  quotation ;  but  may, 
perhaps,  think  some  fundamental  points  unsatisfactorily  touched  upon, 
as  in  particular  the  right  of  punishing  in  a  supposed  state  of  nature, 
that  is,  of  independent  equality  among  men,  upon  which  as  a  hypoth- 
esis framed  for  argument,  some  have  supposed  the  right  of  punishing 
in  civil  society  greatly  to  depend.(^)  An  exact  proportion  between 
the  crime  and  the  punishment  cannot  always,  if  ever,  be  ascertained* 
The  quantity  and  quality  of  human  punishment  must  in  a  great  n)ea- 
sure  be  directed  by  the  advantage  and  public  good  of  every  common- 
wealth.(A)  In  punishments  (says  Grotius)  two  things  are  to  be 
considered:  the  reason  why,  which  is  the  demerit  of  the  criminal; 
and  the  end  for  which,  namely  the  advantage,  of  punishment  ;(i)  and* 
this  proposed  advantage  sometimes  relates  to  the  amendment  and 
reformation  of  the  offender,  but  always  to  the  good  of  the  society. 

In  regard  to  the  infliction  of  punishment,  two  questions  are  stated 
by  Barbeyrac  deserving  consideration.  The  first  is»  whether  it  is, 
better  to  allow  the  judge  to  determine  the  penalties  for  each  crime, 
as  it  falls  under  his  cognisance,  or  to  regulate  the  kinds  and  degrees 
of  punishments  by  express  law&p')  Such  a  general  discretionary 
power  is  extremely  dangerous  in  itself,  and  repugnant  to  the  free 
spirit  of  our  municipal  jurisprudence.  Besides  if  the  consequences  of 
tran^ression  be  unknown,  if  it  be  left  uncertain  what  proportion  of 
punishment  is  to  be  adapted  to  particular  crimes,  then  eitner  every 
r  *299  1  ^^^  ought  to  \e  as  competently  qualified  *for  judicial 
*>  -'  magistracy  as  those  who  actually  preside  in  that  depart- 

ment, or  else  the  terrors  of  the  law  will  be  dispensed  in  unequal 
degrees,  and  will  depend  on  the  foresight  of  different  understandings* 
The  other  question  is,  whether  a  judge  can  inflict  penalties  less  (for 

id)  Plat  Op.  vol.  L  pp.  1 19, 130,  ed.  Bip.  1781,  where  the  laws  are  introduced,  rtmoiialiml* 
int;  against  the  ingratitude  of  thoee  wtio,  having  entered  into  a  tacit  compact  to  obeenre 
them,  h.  ?e  been  protected  by  them  in  the  enjoyment  of  every  civil  right,  and  afWwardi 
attempt  to  evade  the  puniahmenta  they  award.    See  Sup.  Eiem.  Jur.  lect.  ill.  p.  zli. 

(e)  See  the  authorities  cited  Grot  J.  B.  &.  P.  lib.  II.  c  xx.  s.  :2,  Barbeyr.  n.  5. 

(/)  Taylor's  Holy  Dying,  c.  iii.  s.  6,diT.  5. 

(g)  Puff.  J.  N.  k  6.  lib.  VIII.  c.  ui.  s.  2.  Grot  J.  R  &  P.  lib.  II.  c.  xz.  a.  3,  Barbeyr.  n. 
5.  ibid.  4  BL  Comm.  pp.  9,  10.    Contrat  Social,  liv.  II.  c  v. 

(A)  Puff.  J.  N.  6l  G.  lib.  VIII.  0.  iii.  se.  18.  33. 

(t;  Grot  JttT.  &  &  P.  lib.  IL  c  zz.  8.  28.  (J)  Id.  lib.  II.  o.  zz.  a.  24,  Barbeyr.  o. 
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doubtless  be  cannot  iDflict  greater)  than  those  established  by  the 
law8,(/r)  which  I  think  admits  of  a  still  easier  solution  than  the  former 
theorem.  In  some  inferior  kinds  of  delinquency,  the  laws  of  this 
country,  and  perhaps  of  others,  permit  judges  within  certain  bounds 
to  exercise  a  discretionary,  and  in  some  degree  undefined  power  of 
punishment.  But  where  the  sentence  is  definitely  ascertained,  it  can 
no  more  be  mitigated  or  altered  by  the  judicial  magistrate,  than  he 
can  in  any  other  instance  assume  the  character  of  a  legislator.  Bar- 
bey  rac  inclines  to  the  same  sentiments  on  both  the  points. 

Groiius  insists,  *'  ut  saltern  ab  aeque  nocenteseque  nocens  puniri  non 
det)eat.*'(/)  On  which  passage  Barbeyrac  observes,  **  This  takes 
place  in  a  state  of  nature,  where  all  men  being  equal,  have  an  equal 
right  of  punishing :  and  conseqtiently  there  is  a  sort  of  compensation 
between  two  persons  equally  guilty."  Without  adopting  this  perhaps 
strange  sentiment,  I  think  the  commentator  very  justly  adds,  "that 
Grotius  did  not  design  to  extend  the  maxim  so  far  as  todeprive  a  prince 
or  a  magistrate  of  the  right  of  punishing  crimes  of  which  he  knows  him- 
self guilty.  In  that  case  it  is  not  so  much  the  prince  or  the  magistrate 
that  punishes,  as  the  law,  or  the  whole  body  of  the  society,  which  has 
invested  such  persons  with  the  right  of  correcting  and  chastising,  in 
their  name,  those  who  shall  do  any  thing  prejudicial  to  the  public 
good."     To  the  same  effect  Puffendorf  also  remarks,  "  that  the  cited 

Eassage  of  Groiius  does  not  properly  relate  to  those  who  r    ^^oo    1 
ave  public  authority,  ♦to  punish ;  but  only  affects  such  *■  ^ 

people  as  love  to  censure  and  impeach  others,  upon  their  own  private 
authority,  and  out  of  a  pretended  hatred  to  vice,  without  warrant 
from  any  obligations  arising  from  the  duties  of  office  and  place."(»») 
According  to  the  ancient  common  law  of  this  country,  we  might 
truly  boast,  "nulli  gentium  mitiores  placuisse  p(Bnas."(w)  But  since 
the  lime  of  Henry  VII.,  acts  of  parliament  have  been  passed  in  most 
reigns,  except  that  of  Charles  I.,  of  a  very  different  tenor.  Besides  the 
several  kinds  of  treason,  we  shall  readily  find  by  consulting  the  indexes 
to  Ruffhead's  edition  of  the  statutes,  above  an  hundred  and  sixty 
classes  of  offences  punishable  with  death,  as  felonies  without  benefit  of 
clergy.(o) 

However,  our  law  has  in  no  age  permitted  any  kind  of  torture  to 
enforce  a  discovery  and  confession  from  a  culprit.Q))  Even  the  oeine 
forte  et  dure,  which  was  used  to  compel  a  prisoner  to  put  in  a  plea  of 
some  kind  to  an  indictment  for  a  capital  felony,  was  abolished  by  a  stat- 
ute of  the  last  century,  1*^  Geo.  III.  c.  20  ;  by  which  it  is  enacted  that 
if  any  person  arraigned  on  any  indictment  for  felony,  or  piracy,  shall 
stand  mute  or  will  not  answer  directly,  the  court  shall  award  jtidg- 
moot  and  execution  against  such  person  as  if  convicted  by  verdict.(9) 
By  this  act  felony  and  piracy  are  put  on  the  same  footing  as  high 

(ik)  Barbeyr.  n.  in  loc.  cit  Tbe  equity  of  the  andetits  incladed  the  miti^tion  of  pun* 
Mnneiits.    Arist.  Rhet.  lib.  L  c.  xi?.  s.  ▼.     • 

(/)  Grot  J.  B.  6l  p.  lib.  11.  c.  xx.  e.  3. 

(m)  Puff.  J.  N.  &  G.  Ub.  VIIl.  c.  iii.  b.  7.  (n)  Liv.  I.  c.  xxviii.  ad.  fin. 

(0)  The  iMsnefit  of  clergy  is  abolished  by  slat.  7  &8  Geo.  IV.  c.  28,  s.  6. 

ip)  Hallam's  Middle  Affes,  vol.  iii.  231, 232,  n.  ed.  3. 

(9)  Now,  by  sUt.  1  6lS  Geo.  IV.  c.  28,  s.  2,  the  coort  is  empowered,  if  it  shall  so  think 
fit,  to  order  the  proper  officer  to  enter  a  plea  of  not  guilty  on  behalf  of  the  person  standing 
male,  and  the  Uial  proceeds  as  if  he  had  so  pleaded.   See  4  BL  Comm,  329,  n.  4,  ed.  15. 
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treason  was  before  the  passing  of  the  statute.  Petit  treason,  as  includ- 
ing felony,  is,  I  apprehend,  within  the  ternns  and  provisions  of  the 
acu(r)  In  other  counties  the  avowed  design  of  using  torture  is  in  sup- 
r  ^oQQ  1  ply  of  evidence,  and  in  order  to  extort  a  confession. (i) 
^  J  ♦Indeed,  Domat  owns,  that  in  capital  cases  other  proofs 

are  necessary  besides  a  party's  confession,  which  might  be  an  eflect 
of  melanclioly  or  despair,  or  proceed  from  some  other  cause  than  the 
force  of  irut'h.(/)  But  with  us  confessions  are  so  far  from  being 
extorted,  that  they  are  not  admissible,  unless  voluntarily  made,  with- 
out the  seduction  of  promised  favour,  or  the  terror  of  menaced  resent- 
ment; and  some  have  thought  also,  that  the  party  ought  to  be 
expressly  apprised  of  the  consequences  of  his  self-accusation.(t£) 

The  benignity  of  our  law,  as  it  concerns  crimes  and  punishments,  is 
farther  conspicuous  in  adopting  the  maxim  formerly  spoken  of,  that 
penal  statutes  cannot  be  extended  by  equity,  which,  as  was  then  showo, 
is  contrary  to  the  opinion  of  Grotius,  who  maintains,  that  the  penal 
sanctions  of  a  law  may  be  enhanced  as  well  as  mitigated  by  equitable 
circumstances  and  interpret ation.(t))  But  with  us,  unless  a  statute 
very  plainly  and  expressly  brings  a  man  within  the  penalty,  by  a  clear 
and  distinct  designation  of  the  crime  and  of  ills  consequences,  the 
judges  will  not  award  the  8entence.(u7) 

In  this  important  matter,  our  laws  must  be  allowed  to  have  a  maoi- 
fest  preference  over  the  imperial  institutions^  Cicero,  in  his  oration 
for  Cluentius,  relates,  that,  when  he  was  in  Asia,  a  woman  of  Miletus 
was  capitally  condemned  for  having  procured  to  herself  abortion, 
being  bribed  to  commit  that  wickedness  by  the  persons  next  in  sue* 
cession  to  the  estate.(x)  Cicero's  narrative  is  repeated  by  Tryphoni- 
nus,  who  adds,  that  according  to  rescripts  of  the  best  emperors,  if 
such  crime  were  committed  by  a  woman  after  a  divorce,  she  was  to 
be  sentenced  to  temporary  exile.  The  whole  passage  is  transcribed 
r  *301  1  ^y  ^^^  compilers  of  the  digests,  •and  forms  a  part  of  the 
>-  J  text  of  the  Roman  civil  law  ;(y)  very  defective,  surely,  in 

certainly  and  precision. 

Sir  William  Blackstone  treats  it  as  a  distinguishing  badge  of  En- 
glisli  liberty,  '*  that  no  subject  can  be  sent  out  of  the  land  against  his 
will ;  that  transportation  is  a  punishment  unknown  to  the  common 
law  ;  and  that  wherever  it  is  inflicted,  it  is  either  by  the  choice  of  the 
criminal  himself,  or  by  the  express  direction  pf  some  modern  act  of 
parliament."(2)  Transportation  is  said  by  Mr.  Barrington  to  have 
oeen  first  inflicted  as  a  punishment  by  statute  89  Eliz.  c  4.(a)  By 
that  act,  such  rogues  as  were  dangerous  to  the  inferior  people,  or  as 

(r)  See  4  Bl.  Comm.  325.  (t )  See  Botwell's  Life  of  JohnwD,  toI.  L  367,  ed.  1826L 

(<)  Public  Law,  book  IV.  prefl  vol.  ii.  658,  ed.  Strah. 

(«)  This  is  the  usual,  thooj^h  not  invariable,  practice. 

(«)  Grot  de  ^uit  ■.  10.  sup.  vol.  1 1 16,  U7. 

(10)  Baa  Max.  7. 12.  Partridge  v.  Strange^  1  Plowd.  86  b.  See  Bac.  Aogro.  Sci.  lib. 
VIIL  c  iii.aph.  13. 

(x)  Mecnoria  teneo  Milesiam  quandam  molierem,  curoessem  in  Asia,  quod,  abheredibua 
secondis  accepta  pecunia,  pertom  aibi  ipsa  medicamentis  abegiiset,  rei  capitalis  ease  dam* 
natam.    Pro  Ciuentio  Avito,  c.  xi.  {v)  Dig.  XLvIlL  zix.  39. 

(«)  I  BL  Comm.  137.  But  see  FleU,  c  29.  Bract  lib.  IlL  c  xvi.,  especiaDy  s.  4,  that 
this  exemption  was  nierelv  nominal  But  the  position  is  maintained  bj  Lord  King,  New- 
•ome  V.  Bowjer,  3  P.  W.38.  (a)  Barr.  Ant  St 445,  note  o, ed.  4. 
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would  Dot  be  reformed,  mi^ht  be  banished  oat  of  this  realm.(6)  But 
by  a  special  law,  the  two  Despeocers  were  banished  near  three  cen* 
tunes  before.(c)  I  believe,  the  first  mention  of  transportation,  eo 
nomine,  is  in  the  statute  18  Cha.  IL  c.  3,  s.  2,  where,  as  in  the  habeas 
corpus  act,  it  is  proposed  as  an  alternative,  according  to  Sir  William 
Blackstone's  observation.(fif)  This  is  exactly  correspondent  to  the 
notions  of  another  people,  pnce  also  zealously  attached  to  liberty  and 
lo  their  country.(c) 

The  last  instance  I  shall  allude  to  of  the  clemency  of  our  penal  law 
is,  ID  the  case  of  challenges,  or  objections  which  a  prisoner  is  allowed 
to  make  to  the  jurors  who  are  to  try  him.  These,  if  founded  on  good 
and  valid  reasons,  are  indefinite  in  number.(/)  But  in  felony,  twenty 
peremptory  challenges  are  allowed,  that  is,  ♦without  r  ^^^^  -i 
assigning  any  rea8on.(g)     In  high  or  petit  treason,  five-  ^  J 

and-thirty  of  the  jurors  may  be  peremptorily  challenged.(A) 

Before  I  proceed  to  mention  the  several  classes  of  offences,  it  must 
be  observed,  that  there  are  certain  persons  to  whom  the  guilt  of  a 
fact  committed  cannot  justly  be  imputed,  either  in  respect  of  their 
want  of  reason,  or  in  respect  of  their  subjection  to  the  power  of  others« 
Those  of  the  former  description  are  infants  not  yet  arrived  at  the  age 
of  discretion,(t)  idiots  and  lunatics.(j)  If  a  lunatic  commit  a  capital 
crime  in  a  lucid  interval,  he  is  capitally  punishable.  If  however  he 
become  non  compos  mentis  before  trial,  he  shall  not  be  arraigned ; 
and  if  after  conviction,  he  shall  not  in  that  state  receive  sentence  of 
death.(&)  As  to  those  under  the  subjection  of  others,  a  married 
woman  shall  not  suffer  any  pnnishment  for  a  bare  theft  committed  in 
company  with,  or  by  coercion  of,  her  husband.(/)  But  this  will  not 
excuse  her  from  being  punished  for  treason,  murder,  or  robbery,(m) 
which  last  is  a  complex  or  aggravated  species  of  theft.  Neither  is 
this  impunity  extended  to  a  son  or  a  servant,  in  respect  to  any  crime, 
whether  capital  or  not,  committed  by  the  command  or  coercion  of  the 
father  or  master.    And  lastly,  even  the  king's  command  does  not 

(h)  Seet  4. 

(e)  9Ruff.Stapp.16.  9Rot  ParL7,pl.l.  11,  pi  1.  3  Home, 99, ml.  12nio.  Andaee 
other  inatances,  Co.  Ln.  133  a. 

(d)  1  Bl.  Cocnrn.  187,  n.    Bui  see  at  13  &  14  Cha.  II.  c.  12, 8.33. 

(«)  Ezilium  enim  non  aupplicium  eat,  aed  perAigiom  portoaque  suppHcii.  Nam  qui  Totent 
pcroam  aliquain  aobterfaj^re  aut  cdamitatcm,  eo  solum  Tertuut;  iioc  eat,  acdem  ei  locom 
mutant  Itaqae  nuHa  in  le^  noetra  reperietur,  at  apud  ciBteras  civitates,  moleficium  ullum 
exilio  ease  miutatum  ;  aed  cum  homines  vincula,  neces,  iffnominiaaque  vitant,  que  soot  lejfi- 
bua  oonatKnto,  oonfugiunt,  quasi  ad  aram,  in  ezilium.  ProCflsoina,  c.  34.  But  though  the 
Eoroana  disclaimed  the  name,  thej  secured  the  effect  of  such  a  punishment  sa  well  as  oar- 
8elTea,onder  different  disguises;  as,  relegatio,  deportatio,  aqu»  et  ignis  interdictio. 

(/)  2  Hawk.  P.  a  414,  {g)  2  Hawk.  P.  C.  414.    1  Chitt  Cr.  L.  535. 

(A)  2  Hawk.  P.  C.  414.  Bat  in  triala  for  misdemeanor,  there  are  no  peremptorj  ehaU 
iM^gesL  1  Chitt  Cr.  L.  535.  On  account  of  the  greater  indulgence  in  the  trial,  a  crime 
amoonting  to  petty  treaaon  cannot  be  tried  aa  murder.  Swan's  case,  Foet.  104.  Caae  of 
Pendope  Edwards,  Bum's  Just  Treason,  ed.  Chetw. 

(t)  Which  is,  in  general,  under  the  age'  of  ten  years,  the  maiim,  malitia  sopplet  etatem, 
Anderaon  ▼.  Ward,  Dy.  104  b.,  not  being  now  attended  to.  Rex  v.  York,  Fost  Cr.  L.  70. 
Rez  ▼.  Owen,  4  C.  dt  P.  236.  ( j)  1  Hawk.  P.  C.  2. 

{k)  1  HaL  P. CIO.    1  Hawk. P.  C.  2,  a.  3.    See  atat  39  &  40 Geo. III.  c.  94. 

(/;  1  Hawk.  P.  C.  2,  a.  9.  1  Russell,  23.  This  is  a  presumption  only,  and  may  be 
nbutted.    Rex  ▼.  Morris,  I  Russ.  6l  R.  270. 

(m)  1  Hawk.  P.  C.  2,  sa.  10, 11.    I  HaL  P.  C.  47 ;  but  see  Sup.  toI.  i.  261,  note  g. 
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excuse  an  unlawful  act,  or  prevent  the  punishment  of  the  law.(n)  But 
it  is  noticed  by  Puffendorf,  as  one  motive  for  alleviating  ihe  penalties 
r  ^QQQ  -I  of  *tran8gression,  that  a  man's  friends  and  relations  per- 
*■  -'  suaded  him  to  violate  the  laws.(o) 

The  imputation  of  guilt  may  farther  be  considered  according  to  the 
divisions  which  the  law  makes  of  those  who  are  concerned  in  the  same 
criminal  transaction,  into  principals  and  accessories.  The  distinc- 
tions relating  to  this  subject  are  nice  and  numerous ;  and  I  fear,  if  I 
were  in  part  only  to  recite  them,  it  would  lend  to  mislead  the  judg- 
ment of  my  audience,  and  be  of  more  disservice  than  use. 

The  most  general  division  of  offences  is  into  such  as  are  more 
immediately  against  God,  and  such  as  are  more  immediately  against 
man.  But  the  former  are  also  highly  pernicious  for  the  most  part  to 
society ;  and  the  latter,  while  they  invade  men's  rights,  are  objects 
likewise  of  divine  displeasure.  Of  offences  more  immediately  against 
God,  I  shall  make  mention  in  the  next  lecture,  in  which  I  mean  to 
treat  distinctly  of  offences  against  the  established  national  religion. 
Temporal  offences,  as  considered  by  our  law,  may  be  divided  into 
four  classes:  1st,  treasons;  2dly,  capital  felonies;  3dly,  felonies  not 
capital ;  and,  lastly,  inferior  misdemeanors.  Between  these  several 
kinds  of  crimes  there  are  the  strongest  lines  of  legal  distinction. 

I.  High  treason  is  charged  in  the  indictment  to  be  committed  against 
the  duty  of  allegiance,  which  is  either  natural  or  local ;  the  former  is 
the  obligation  of  native  subjects ;  the  latter  is  that  of  aliens,  whose 
persons,  or  families  and  effects,  are  under  the  temporary  protection 
of  the  crown.(p)  For  actual  protection  and  allegiance  are  obliga- 
tions reciprocal ;  and  it  is  laid  aown,  that  a  king  de  facto,  in  the  full 
and  sole  possession  of  the  crovvn,(9)  is  a  king  against  whom  treason 
can  be  committed,  and  against  whom  'only,(r)  whatever  pretensions 
to  royalty  may  be  made  by  any  other  person,  while  there  is  a  sove- 
r  *304  1  ^®'8"  ^^  ^^^  throne,  conducting,  as  *such,  the* affairs  of 
^  J  government.(5)      Therefore,  I  can  by  no  means  agree 

with  the  much-respected  commentator  on  the  law  of  England,  that 
the  reasoning  of  Serjeant  Hawkins,  agreeable  to  the  passages  above 
referred  to  in  Sir  Michael  Foster,  either  confounds  all  notions  of  right 
or  wrong,  or  made  it  the  duty  of  English  subjects  to  hinder  the  res- 
toration of  Charles  11.(0  The  two  great  crown  lawyers  rest  the 
argument  on  this,  that  there  is  a  king  in  being ;  and  that  a  king  in 
being  is  entitled  to  allegiance..  Such  allegiance  cannot  be  due  to 
more  kings  than  one.  As  to  the  term  ••  possession  of  the  crown,"  it 
has  a  very  loose  and  indistinct  signification,  and  Charles  II.  having 
been  restored  after  an  obstinate  civil  war,  it  is  impossible  that  positive 
laws  can  be  well  adapted  to  the  very  instant  of  commotion,  and  the 
revolution  of  governments.(u)    I  understand  in  general  by  a  king  de 

(n)  1  Hal.  P.  C.  44.  The  case  of  death  at  a  tournament,  in  the  kin^s  preeence,  ia  an 
exception  which  pro?ee  the  rule.  lb.    See  Aahby  ▼.  White,  14  St  Tri.  870. 

(0)  Puff.  lib.  VIII.  o.  lit.  8. 21,  cites  Digr.  XLVIII.  zvi.  3. 

(p)  Fost  Cr.  L.  185,  18ti.  See  Sberleia*  case,  Dy.  145,  b.  Mary  Queen  of  Scots,  lb. 
margr.  («)  Fort.  188.  (r)  1  Hal.  P.  C.  101,  102. 

(f )  Fost  18a    1  Hawk.  P.  C.  36.    Hallam,  Middle  Ages,  ?ol.  uL  p.  291,  ed.  3. 

(0  4  Bl.  Comm.  77. 

(«)  The  obaervationt  on  Vane's  ease,  Kel.  C.  C.  14,  in  Fort.  402,  are  very  well  founded. 
Charles  IL,  as  a  king  oat  of  possession  of  the  crown,  was  not  a  king  againrt  wbon  trensoa 
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facto,  one  in  the  actual  exercise  of  sovereignty,  conducting  the  opera« 
tions  of  the  executive  power  in  his  name,  and  by  his  authority. 

The  several  species  of  high  treason  of  the  more  aggravated  kind, 
such,  namely,  as  tend  to  civil  commotion,  or  are  immediately  levelled 
against  the  persons  of  the  king,  queen,  or  immediate  heir  to  the  crown, 
all  these  (which  description  excludes  offences  against  the  coin)  depend 
on  the  constructions  given  to  the  statute  of  treasons,  25  Edw.  III.  st£^.  5, 
c.  2.(t;)  Among  these  the  *atrociou3  offences  of  compass-  r  ^^oQ^  i 
ing  the  king's  death,  and  of  levelling  war  against  him,  ^  ^ 

have  particularly  engaged  the  attention  of  the  courts  in  their  judi- 
cial glosses  upon  the  statute.  To  compass  the  king's  death  being  a 
latent  purpose  (for  it  here  means  to  imagine  with  a  fixed  resolution  of 
performance,)  must  be  manifested  by  some  open  or  overt  act.  Sir 
Edward  Coke  holds,  that  an  offence  falling  under  one  branch  of  the 
statute,  cannot  be  deemed  an  overt  act  of  a  different  species  of  trea- 
son ;(u;)  but  this  is  overruled  by  later  judgments  and  opinions,  and 
many  treasonable  acts  in  regard  to  levying  war,  or  conspiring  to  levy 
it  under  certain  restrictions,  adhering  to  the  king's  enemies,  giving 
them  intelligence  or  inviting  them  to  invade  this  country,  are  con- 
strued oven  acts  of  compassing  the  king's  death.(a-)  As  to  levying 
war,  the  legal  guilt  thereof  within  the  statute  of  treasons  may  be  incur- 
red, without  the  use  of  military  weapons  or  martial  array.  Thus  a 
tumultuous  insurrection  with  an  avowed  purpose  of  effecting  a  general 
end,  as  the  demolition  of  all  dissenting  meeiing-houses,  is  a  construc- 
tive levying  of  war,  and  high  treason.(y)  Indictments  for  high  trea- 
son must,  by  statute  7  Will.  III.  c.  3,  be  prosecuted  within  three  years 
after  the  offence  committed  :  but  the  act  does  not  extend  to  attempts 
on  the  king's  life.  The  sentence,  which  was  formerly  of  revolting 
barbarity,  has  been  recently  altered,  retaining,  however,  severity  suf- 
ficient to  distinguish  it  from  ordinary  punishments.(%)  All  real  and 
personal  estates  are  forfeited  to  the  crown  by  attainder  for  high  trea- 
son ;  but  the  forfeiture  of  lands  was  to  cease,  after  the  death  of  the 
♦cardinal  of  York,  styling  himself  Henry  the  Ninih.(a)        r     ^^q^    -i 

by  keepinir  him  oat  of  hit  oflSce  coold  l>e  committed,  3  Inst.  7  ;  and,  as  Foster  observes,  Sir 
Mttthew  Hale  might,  upon  the  same  principle  as  governed  Vanc*d  case,  have  been  convicted 
of  treMon. 

(o)  Explained  and  enlarged  by  stat  36  Geo.  III.  c.  7,  a  temporary  act,  made  perpetual 
by  Stat.  57  Geo.  111.  c.  6,  and  enacting,  that  if  any  person  or  persons,  within  the  realm  ur 
without,  compass,  imagine,  invent,  devise,  or  intend  death  or  destruction,  or  any  bodily 
btrro,  tending  to  death  or  destruction,  maim  or  wounding,  imprisonment  or  restraint  of  tie 
person  of  the  king,  his  heiis  and  successors,  or  to  deprive  or  depose  him  or  them  from  the 
style,  honour,  or  kingly  name  of  the  imperial  crown  of  this  realm,  or  of  any  other  of  his 
majesty's  domitiions,  or  to  levy  war  against  his  majesty,  his  heirs  and  successors,  within 
this  realm,  in  order,  by  force  or  constraint,  to  compel  him  or  them  to  change  his  or  their 
measures  or  councils;  or  in  order  to  put  any  force  or  constraint  upon,  or  to  intimidate  or 
overawe  both  or  either  house  of  peTlittnient,or  to  move  or  stir  any  foreigner  or  stranger  with 
force  to  invade  this  realm,  or  any  other  his  majesty's  dominions  or  countries  under  the 
obeisance  of  his  majesty,  his  heirs  and  successors ;  and  such  compassings,  imaginations, 
inventions,  devices,  or  intentions,  or  any  of  them,  shall  express,  utter,  or  declare,  by  publish- 
ing  any  printing  or  writing,  or  by  any  overt  act  or  deed,  being  legally  convicted  thereof 
upon  the  oaths  of  two  lawful  and  credible  witnesses,  shall  be  adjudged  a  trailer,  and  suffer 
as  in  Ciises  of  high  treason.  (to)  3  Inst.  14. 

(X)  Fost.  197. 19«.  211.    Rex  v.  Hensey,  1  Burr.  646. 

(y)  Rex  V.  Damaree,  Fort.  215.  15  How.  St.  Tri.  522.  See  Rex  v.  Lymerick,  Kel.  C. 
C.  74,  75.  There  are,  I  believe,  no  instances  of  conviclion  on  this  kind  of  treason  in  modern 
times.  (2)  Slat  54  Gro.  III.  c  146. 

(a)  Stat.  17  Geo.  II.  c.  39,  ^  3.  But  the  common  law  is  restored  by  stat  39  Geo.  III.  c.  93. 
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Petit  treason  includes  three  aggravated  kinds  of  murder:  first, 
v^here  a  wife  kills  her  husband ;  secondly,  where  an  ecclesiastic 
kills  his  prelate,  to  whom  he  owes  obedience ;  and  lastly,  where  a 
servant  kills  his  master.(ft)  The  sentence  for  this  crime,  when 
committed  by  a  woman,  is  the  same  as  if  she  had  been  found  guiltv 
of  high  treason  ;(c)  when  committed  by  a  man,  it  is  part  only  of  such 
sentence,  and  the  same  as  if  he  had  been  convicted  of  high  treason 
by  counterfeiting  the  coin. 

II.  The  second  class  of  offences  are  capital  felonies,  from  murder, 
which  is  the  most  atrocious,  down  to  offences  of  so  much  inferior  a 
degree  of  criminality,  ihat  it  may  be  matter  of  surprise  how  it  was 
thought  necessary  to  make  them  punishable  with  death.  The  deriva- 
tion of  the  word  felony,  which  Sir  William  Blackstonc  gives  from  Sir 
Henry  Spelman,(£^)  is  not  the  only  etymology  suggested  by  that  judi- 
cious  antiquarian.(e)  Among  others,  he  tells  us,  it  may  come  from 
the  Saxon  verb  •*  paelen,"  signifying  to  fall  or  to  offend.  If  we  sap- 
pose  it  to  be  a  substantive  taken  from  this  verb  in  its  latter  sense,  it 
expresses  merely  delinquency.  If  it  be  derived  from  pselen  in  the 
sense  of  falling,  it  intimates  that  the  land  falls  or  escheats  to  the  lord 
of  whom  ii  is  nolden;  which  is  a  common  idea,  for  escheat  is  also 
derived  from  a  French  word  signifying  to  faH  ;  and,  as  Spelman  him- 
self writes,  "  feudum  enim  crebro  apud  feudistas  dicitur  cadere,  el 
perinde  relevari,  relevalio,  et  relevium."(^)  The  derivation  adopted 
r  #307  -I  by  ♦Sir  William  Blackstone  seems  an  ingenious  one;{g) 
L  J  though  I  believe  words  are  oftener  deduced  from  some 

other  single  word  than  two  or  more,  and  from  obvious  rather  than 
quaint  originals.  For  the  most  part  also  more  time  is  spent  in  inves- 
tigating etymologies  than  the  importance  of  them  deserves. 

The  point  in  which  all  capital  felonies  agree,  is  this,  that  the  sen- 
tence or  judgment  of  death,  common  to  them  all,  works  an  attainder.(A) 
The  other  consequences  of  attainder,  besides  that  most  awful  one,  the 
execution  of  the  law  on  the  life  of  the  criminal,  are  forfeiture  of  goods 
and  chattels,  and  corruption  of  blood,  by  which  it  loses  its  inheritable 
quality.(2)  This  corruption  of  blood  incapacitates  the  offender  from 
retaining  or  transmitting  landed  property,  which  escheats  to  the 
lord,(^')  subject  to  the  prerogative  claim  of  a  year,  day,  and  wa«te, 
that  is,  the  crown  may  occupy  the  lands  for  that  period,  with  a  liberty 
also  of  committing  waste  or  spoliation.  The  consequences  of  attain- 
der cannot  be  entirely  cleared  away  but  by  act  of  parliament.  Tbe 
king  may  indeed  remit  the  execution  of  the  capital  sentence ;  but  a 

(h)  25  Edw.  III.  Stat  5,  c  3.    1  Hawk.  P.  C.  37. 

(e)  Now,  by  stoi.  30  Geo.  111.  c  48,  tbe  punisbrocnt  is  tbe  same  as  Ibr  wilful  murder. 

id)  4  01.  Comm.  95. 

(e)  Spclm.  Gloss,  v.  Felo.  The  word  felonia  is  seldom  to  be  met  with  in  any  ancient 
code,  but  it  occurs  in  tbe  collection  of  Sicilian  laws  by  Lindenbrogius,  lib.  iii.  tit.  17.  8i 
Tssallus  a  domino  suo  publioe  requisitus  pro  eo  fidejubere  nolit,  vel  feloniam  contra  ipaam, 
fiiios,  vel  uxorem  oommiserit,  dominos  potest  ipeum  per  exguardium  dissaisire.  I'hese  laws 
were  published  about  1*221.    Lindenbr.  prolegnm.  (/)  Spelm.  Gloes.  v.  Felo. 

(f)  Fee,  an  inheritance,  and  Ion,  a  price ;  a  far-ictched  derivation. 
(S)  Sup.  vol.  i.  pp.  247,  248. 

(t)  By  Stat  54  Geo  111.  c  145,  no  attainder  works  a  oormption  of  blood,  unless  ibr  hif^h 
treason,  potty  treason,  or  murder«  or  being  accessary  thereto. 

(j)  Sup.  lo9,  l&\  as  to  the  difference  between  escheat  and  ibrf<fiture.    The  fSroperty  4 
not  vest,  unless  the  iord  seize.     Doe  d.  Lvaus  v.  Evans,  5  Barn.  Sl  Cr.  587. 
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free  pardon  does  not,  retrospectively,  abrogate  the  incapacities  of 
attainder.(^)  If  a  person  be  attainted,  it  may  be  for  the  most  part 
pleaded  in  bar  to  a  subsequent  indictment ;  for  he  is  said  to  be  dead 
in  law,  and  that  the  second  prosecution  is  as  absurd  as  it  would  be  to 
attempt  to  kill  one  who  is  already  dead.(/)  But,  if  the  former  attain- 
der is  for  felony,  and  the  party  is  afterwards  indicted  of  high  treason, 
the  rule  seems  not  to  hold:  for  in  high  treason  not  only  the  judgment 
of  death  is  difierent  from  that  in  felony,  but  the  "^forfeiture  r  ^^^^  -i 
is  also  more  general,  extending  to  land  in  tail  as  well  sls^  -' 

land  in  fee  simple :  though,  if  the  felony  were  prior  in  time,  it  seems 
agreed,  that  the  title  by  escheat  to  the  felon's  lands  in  fee  simple  accru- 
ing to  the  lord  of  whom  they  are  holden,  from  the  time  of  the  felony, 
shall  not  be  devested  by  the  subsequent  attainder  for  the  treason,  and 
the  title  of  forfeiture  thereby  accruing  to  the  crown,(w)  as  would  be 
the  case  if  the  treason  had  been  prior  in  time.  Lastly,  though  a 
person  attainted  is  commonly  said  to  be  dead  in  law,  this  shall  never 
be  taken  advantage  of  for  his  own  benefit;  for  a  person  attainted  is 
as  liable  as  another  to  answer  a  personal  action.(72)  Attainders,  like 
other  judgments,  may  be  reversed  by  writ  of  error ;  but  the  attorney- 
general  has  a  discretionary  power  of  allowing  such  writ.  This,  I 
suppose,  is  founded  on  the  necessity  of  the  thing;  as,  otherwise,  the 
delay  of  penal  justice,  and  the  frequency  of  such  appeals,  would  be  an 
intolerable  grievance.  However,  every  court  which  has  power  to 
award  an  execution,  has  also  of  common  right  a.  discretionary  power 
of  granting  a  reprieve.(o)  And  the  king,  part  of  whose  coronation 
oath  it  is  to  execute  judgment  in  mercy,  may  at  the  end  of  all  criminal 
prosecutions,  except  in  bills  of  attainder  and  of  pains  and  penalties 
passed  by  the  whole  legislature,(  j:i)  grant  a  conditional  or  a  tree  par- 
don,(9)  or  remit  part  of  the  sentence.(r) 

III.  The  third  general  class  of  offences  which  I  •men-  ^  ^^^g  , 
tioned  are  felonies  not  capital,  all  of  which  incur  a  forfei-  ^  ^ 

ture  of  goods  and  personal  estate.  By  the  ancient  common  law,  there 
were,  I  believe,  no  felonies,  except  crimes  punishable  with  death  by 
reason  of  having  lost  the  benent  of  clergy,  manslaughter,  and  the 
several  kinds  of  larceny.  In  grand  larceny,  or  theft  exceeding  the 
value  of  twelve  pence,(»)  the  benefit  of  clergy  saved  the  offender's  life 

(k)  Co.  Ln.  8  a.    See  Doe  d.  Evans  ▼.  Evans,  5  Barn.  St  Cr.  587. 

(I)  1  Hawk.  P.  C.  375.  Bot  now,  bj  sUt  7^8  Gea  IV.  c  38,  §  4,  no  attainder  ibr  a 
diffisrent  oflenoe  from  that  charged  in  the  indictment  can  be  pleaded  in  bar. 

(m)  1  Hawk.  P.  C.  376. 

(n)  Baniiester  ▼.  Tnissel,  3  And.  38.  46.    3  Hawk.  P.  C.  376. 

(o)  9  Hawk.  P.  C.  468.  §  8.  (f)  See  inf.  369. 

iq)  Upon  a  free  pardon,  ihe  discharge,  and  opon  a  conditional  one,  the  performance  of  the 
condition,  by  warrant  ander  the  sign  manual,  have  the  effect  of  a  pardon  under  the  greut 
sea].  Stat  6  Geo.  IV.  c  35,  H*  7  dt  8  Geo.  IV.  c.  38,  §  13.  So  does  undergoing  Uie 
punishment  in  every  fblony  not  capital.    Stat  9  Geo.  IV.  c  33,  §  3. 

(r)  4  Bl  Comm.  397.  399.  It  is  said,  ib.  397,  that  in  democracies  a  power  of  pardon  can- 
not  subsist  It  is,  perhaps,  impracticable  in  populous  and  corrupt  commonwealths.  But  at 
Athens  the  revision  of  the  sentence,  Montesquieu,  book  vi.  c.  35,  as  in  the  celebrated  cose  of 
Mitylene,  Thuc  iii.  49,  and  at  Rome,  the  appeal  to  the  people,  gave  opportunities  of  remit- 
ting the  punishment  by  the  supreme  power.  Initio  crimina  publica  penes  regem,  poslea 
penes  eonsules  agitabantur ;  sed  quia  lege  Valeria  jus  provocationis  populo  delatum  fuit, 
cepere  singula  cnmina  per  populum  mandari  vei  consulibus  vel  quaestoribua,  annuo  remm 
capitalium  roagistratu.    Gravma,  de  Ortn  et  Progressu  Jur.  Civ.  c  36. 

($)  The  distinction  between  grand  and  petty  larceny  is  abolished  by  stat  7  &  8  Gea  IV. 

DfiCEMBBR,  184*^. 2  P 
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and  lands.  But  in  petit  larceny,  the  benefit  of  clergy  was  not  neces* 
sary  to  be  called  in  aid,  nor  were  the  lands  of  the  oflfender  ever  liable 
to  escheat.  Yet  this  is  ranked  among  felonies  according  to  the  ancient 
law,  by  which  it  was  always  distinctly  taken  notice  of,  and  the  word 
"feloniously"  is  necessary  in  the  indiciment.(?)  This  may  lead  us  to 
suspect  that  felony  is  in  truth  derived  from  pselen  in  the  sense  of 
offending,(tt)  and  has  no  immediate  reference  to  the  escheat  of  lands. 

IV.  The  fourth  and  last  general  class  of  offences,  according  to  the 
division  above  made,  are  misdemeanors  not  amounting  to  felony. 
Some  of  these  are  punishable  in  a  high  degree  by  force  of  particular 
statutes,  but  for  the  most  part  they  are  subject  only  to  fine  and  impri- 
sonment. We  often  read  in  antiquity  of  fine  and  ransom,(v)  which 
latter  expression  signifies  a  sum  paid  for  redeeming  men's  persons 
from  imprisonment.  The  quantum  of  a  fine  and  the  duration  oi  impri- 
sonment frequently  rest  in  the  discretion  of  judges  ;(m))  but  a  court  of 
judicature  cannot  be  authorised,  by  any  less  authority  than  that  of  an 
act  of  parliament,  to  inflict  a  punishment  of  a  nature  or  kind  unknown 
to  our  laws.(x) 

After  this  summary  view  of  the  infliction  of  punishments  by  the 
laws  of  England,  and  of  the  more  general  classes  of  temporal  offences, 
r  *310  1  '  ^'^^"'  ^^  ^^®  ^^^^  lecture,  *as  I  have  before  intimated, 
•-  -I  treat  with  some  degree  of  attentiveness  concerning  offen- 

ces against  the  established  national  religion. 

e.  5^,  §  2 ;  and  simple  larceny,  of  whatever  Talue,  is  subject  to  tbe  same  incidents  at  gnnd 
larceny  before.  (O  J  Hawk.  P.  C.  95.     Archb.  Cr.  L.  1 19,  ed.  3. 

(tf)  Vasaalorum  in  dominos  ingratitude,  sive  felonia.  Crug.  lib.  I.  dicg.  ?iL  §  3 ;  and  aee 
Barr.  Stot  p.  307,  note  k,  ed.  4. 

(t>)  Co.  Ln.  127  a.  257  a.    Bull.  n.  I.    Termes  de  la  Ley,  y.  Ranram. 

(10)  See  4  Bl.  Comin.  378,  379.  (x)  2  Hawk.  P.  C.  446,  i  16. 


LECTURE  XXXVII. 

or  OFFBNCES  AGAmST  THB  ESTABLISHED  RELIOIOIT* 

Having  in  a  former  lecture  treated  at  large  of  the  laws  that  esta- 
blish and  maintain  the  national  religion,(a)  it  is  now  proper  to  consider 
in  a  legal  view  the  principal  offences  against  the  religion  so  esta- 
blished. 

Juridical  writers  comprehend  under  the  title  of  offences  against 
religion  all  violations  of  moral  duty  not  immediately  affecting  the 
rights  of  the  sovereign,  of  the  commonwealth,  or  of  any  individual. 
In  this  class  may  more  especially  be  ranged  the  obsolete  crime  of 
sorcery  or  witchcraft,  reputed  by  our  ancient  law  as  a  kind  of  prac- 
tical heresv,  and  punishable  with  death  ;(fr)  but  the  capital  sentence 
was  abolished  by  a  statute  of  the  last  century.(c)  Perjury  also  seems 
properly  to  belong  to  the  same  division ;  for  though  it  is  commonly 

(a)  Lect  XIII.  {b)  3  Inat  44,  45. 

(c)  Every  prosccntion  and  proceeding  for  witchcrafl  ia  abolished  by  atat.  9  Geo.  II.  c.  5, 
a.  3.    Bui  pretendera  to  witchcraft  are  by  a.  4,  punibhable  by  imprison u.  eat. 
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coDsidered  as  a  crime  against  public  justice,  that  idea  is  taken  from 
its  eventual  effect.  In  its  nature  and  essence,  it  is  a  direct  violatioa 
of  religious  sentiment,  abusing  the  name  of  the  Creator  to  purposes 
of  fraud.  These  misdemeanors,  however^  are  in  general  diligently 
secreted  at  the  time  of  commission,  and  are  thought  by  their  authors 
to  carry  with  them  their  own  condemnation.(d)  *The  p  ^^..  -. 
offences  against  religion  of  which  I  mean  particularly  to  I-  '  -I 
treat,  are  more  open  and  avowed  hostilities.  Such  are  all  manner  of 
blasphemy  and  profaneness,  and  the  propagation  of  irreligious,  immo- 
ral, and  heretical  opinions.  These  are  proper  and  necessary  objects 
of  civil  coercion,  the  law  estimating  their  different  degrees  of  malig- 
nity, and  pernicious  consequence  to  the  state.  In  the  sequel  I  shall 
speak  of  nonconformity  to  the  established  worship. 

The  sanctions  of  natural  as  well  as  municipal  laws  would  be  incom- 
plete, without  believing  not  only  the  existence  of  the  Deity,  but  his 
constant  attention  to  the  moral  system  of  humanity.  Grotius,  there- 
fore, seems  to  speak  with  too  scrupulous  a  reserve  in  saying,  **  Has 
notitias  qui  primi  incipiunt  tollere,  coerceri  posse  arbitror  nomine 
humanae  societatis,  quam  sine  ratione  probabiH  violant."(e)  What 
solid  reason  can  condemn  the  first  authors,  and  yet  acquit  the  sub- 
sequent propagators  of  this  impiety  1  The  commentator  Barbeyrac 
adds  on  the  cited  passage,  those  only  who  dogmatise  ought  to  be 
punished.  This  seems  an  inaccurate  distinction.  Certainly  while  the 
impiety  is  concealed  in  the  heart,  it  can  only  be  punished  by  Omnis- 
cience ;  but  as  soon  as  atheistical  principles  are  avowed,  the  followers 
as  well  as  the  founders  of  such  pernicious  sects  appear  justly  amena- 
ble to  human  tribunals,  by  reason  of  their  destructive  innuence  on  the^ 
peace  and  happiness  of  society.  Reason  agrees  with  the  imperial 
constitutions,  *' quod  in  religionem  divinam  committitur,  in  omnium 
fertur  injuriam."(/)  Thus  also  Puffendorf  strenuously  affirms^  that 
such  men  are  to  be  judged  offenders,  not  only  against  the  divine 
Majesty,  but  against  all  mankind.(g')  The  great  primary  advocate 
for  toleration  clearly  holds,  that  atheists  are  not  entitled  thereto ; 
because  their  principles  tend  to  subvert  oaths  and  covenants,  the 
bonds  of  civil  society;  and  because,  having  no  ^religion,  r  ^g.^  -. 
they  have  no  religious  pretence  for  such  toleration. (A)  ^  J 

The  above-mentioned  commentator,  however,  in  his  note  on  the  pas- 
sage of  Puffendorf,  above  referred  to,  is  again  clouded  with  some 
obscurity.  Without  expressing  his  judgment  of  such  as  barely  avow 
atheistical  opinions,  he  adds  their  labouring  at  making  proselytes  as 
an  article  to  substantiate  the  justice  of  tiie  punishment  which  he 
maintain8.(t)    But  a  degree  even  of  civil  guilt  seems  constituted  by 

(d)  Jurisjarandi  oontempta  religio  latis  Deuin  oltoren  habet,  id  eit,  jorigjorandi  per 
Deam,  mm  per  ■elutcm  priocipis.  Gxl.  IV.  i.  3»  Perjarii  poena  divina,  exitiiun,  homana 
dedecQi  estob  Oravina,  s.  46.  And  in  thii  country,  the  punishment  of  the  pillory,  abolished 
in  other  offences,  is  continued  for  perjury  and  subornation  of  perjury.  Stat.  59  Geo.  IIL 
cl38. 

(e;  Grot  J.  B.  &  P.  lib.  II.  c.  xz.  s.  46. 

(/ )  Cod.  L  f .  4. 1 ;  froiB  tho  text  of  this  lay,  it  would  seem  the  popes  borrowed  their 
•entenoe  of  exoommunication. 

(f)  Puff.  lib.  III.  c  if .  s.  4. 

3) "        " ■ 


(A)  Locke*s  Works,  ycL  u.  251,  fol.  ed.     See  Plato  do  Lef.lib.  x. 
(t)  PoC  J.  N.  it  G.  Ub.  III.  c  i?.  s.  4.  Barbeyr.  n. 
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the  public  profession  of  tenets  which  shake  every  social  and  moral 
obligation,  though  the  crime  may  be  aggravated  by  an  active  zeal  for 
perverting  the  true  principles  of  others.(^')     Titius  objects,  that  severe 

ejnishment  and  force  are  not  proper  to  cure  a  man  of  atheism.(A:) 
ut  this  writer  should  have  remembered,  that  the  chief  end  of  civil 
punishment,  and  the  firm  ground  for  supporting  the  justice  of  it,  is  not 
so  much  the  intended  reformation  of  the  criminal,  though  a  desirable 
object,  as  the  necessary  welfare  of  society.  It  seems  matter  of  sur- 
prise that  any  doubt  should  be  conceived  on  this  important  question. 
Very  liberal  and  approved  jurists  agree  that  it  is  the  duty  of  the  civil 
magistrate  to  plant  and  uphold  religion,  as  an  essential  part  of  politi- 
cal inslitutions.(/)  Can  it,  therefore,  be  unjust  to  bring  to  punishment 
such  as  thwart  and  oppose  so  necessary  a  design  ?  Is  i^snot  inconsistent 
that  the  subjects  of  a  state  should  be  at  uncontrolled  liberty  to  destroy 
what  the  laws  are  and  ought  to  be  vigilant  to  build  up  and  to  repair  ? 
The  same  reasoning  holds  with  regard  to  such  other  irreligious  tenets 
openly  professed,  as  are  calculated  to  subvert  moral  obligation,  on 
which  the  peace  and  welfare  of  society  depend.  But  the  degree  of 
human  punishment,  I  apprehend,  is  to  be  estimated  in  this  case  chiefly 
by  that  which  warrants  it,  namely,  the  wrong  done  to  the  commu* 
nify  by  depraving  the  manners  of  the  people.  It  might  be  arrogance 
r  ^g.„  n  to  *avenge  the  cause  of  Heaven.  So  far  the  Roman 
^  J  emperor  well  advised  the  senate,  "  Deorum  injurias  Diis 

curcB."(wi) 

Having  seen  that  human  tribunals  may,  consistently  with  natural 
justice  and  rational  principles  of  jurisprudence,  animadvert  on  offen- 
ders against  religion,  our  next  consideration  should  be  in  what  manner 
this  power  is  to  be  exerted  by  our  laws,  to  what  accusations  the  tem- 
poral courts  are  open,  and  in  what  cases  recourse  must  be  had  to  the 
coercion  of  the  spiritual  judge.  In  this  inquiry,  a  prosecution  com- 
menced in  the  twenty*seventh  year  of  Charles  II.  will  afford  instruc- 
tion.(7i)  The  attorney  general  exhibited  an  information  against  John 
Taylor  for  blasphemous  and  profane  expressions,  uttered  by  him,  not 
written  or  printed,  but  too  grossly  impious  to  be  here  repeated.  Chief 
Justice  Hale  said,  "  that  such  kind  of  wicked  blasphemous  words  were 
not  only  an  offence  to  God  and  religion,  but  a  crime  against  the  laws, 
state  and  government,  and  therefore  punishable  in  the  court  of  King's 
Bench.  For  to  say  religion  is  a  cheat,  is  to  dissolve  all  those  obligations 
whereby  the  civil  societies  are  preserved ;  and  Christianity  is  part  (rf 
the  laws  of  England;  and  therefore  to  reproach  the  Christian  religion 
is  to  speak  in  subversion  of  the  law."  And  so  the  court  agreed  and 
adjudged ;  and  it  was  declared  that  an  indictment  lay  for  saying  the 
protestant  religion  was  a  fiction.  Pursuant  to  these  of^inions,  the 
convict  was  sentenced  to  an  exemplary  punishment;  the  judgment 
being  that  he  should  pay  a  large  fine,  find  sureties  for  his  good  beha- 
viour during  life,  and  stand  twice  in  the  pillory,  with  a  paper  on  bis 


(jy  See  6oewell*t  Life  of  Johnson,  vol.  iL  317, 318,  ed.  1836. 

Ik)  Cited  in  Barbeyrac't  note  on  Puff.  loe.  cit. 

(L)  Vattel,  lib.  i.  ss.  12a  134.    Barlanxaqui,  part  III.  o.  iii.  s.  8. 

(m)  Tac.  Ann.  i.  73.  ad  fin. 

(n)  Rez  ?.  Tajrlor,  1  Vent  293.  2  Keb.  607. 631.  Trem.  P.  C.  336, 337. 
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head»  coDtaining  the  following  inscription,  "  for  blasphemous  words 
tending  to  the  subversion  of  all  government." 

Theatrical  entertainments,  shows,  and  pagents,  are,  in  this  country, 
guarded  from  profaneness  and  irreligion  by  the  stat«  8  James  I.  c.  21 ; 
and  the  stat  9  &  10  Will.  III.  c.  32,  subjects  to  heavy  penalties  any 
•person  who,  having  been  educated  in,  or  at  any  time  r  ^g, .  ^ 
made  profession  of,  the  Christian  religion  in  this  realm,  ^  -I 

shall  by  writing,  printing,  teaching,  or  advised  speaking,  deny  the 
doctrine  of  the  Trinity,  the  Christian  religion  to  be  true,  or  the  Holy 
Scriptures  to  be  of  divine  authority.  The  antitrinitarian  heresy  was 
before  excepted  out  of  the  act  of  toleration.(o) 

The  mention  of  these  several  laws  gives  occasion  to  observe,  that 
matters  ordained  by  positive  statute,  though  of  a  spiritual  nature,  are 
properly  examinable  in  the  temporal  courts.(p)  Moreover,  impos- 
tures in  religion,  denunciations  or  judgments,  and  the  like,  are  cogni* 
sable  at  common  law  as  disturbances  of  the  public  peace.(9)  On  the 
same  principle,  though  heretical  doctrines  are  in  general  under  eccle- 
siastical control,  yet,  if  the  abettors  of  them  set  up  conventicles  and 
raise  factions,  which  may  tend  to  sedition  and  commotion,  such  offen- 
ders are  punishable  on  indictments.(r)  Another  rule  may  be  found 
in  the  case  of  Edmund  Curl,  prosecuted  about  the  beginning  of  the 
reign  of  Greo.  II.  as  the  publisher  of  an  obscene  libel.  There  Chief 
Justice  Raymond  declared,  **  the  spiritual  court  has  nothing  to  do  with 
it,  if  in  writing ;  and  if  it  reflect  on  religion,  virtue,  or  morality,  if  it 
tend  to  disturb  the  civil  order  of  society,  I  think  it  a  temporal 
ofrence."(5)  I  shall  only  subjoin  the  case  of  Mr.  Woolston,  who  was 
convicted  for  his  blasphemous  discourses  on  the  miracles.  A  motion 
was  made  to  arrest  the  judgment,  suggesting  the  inconvenience  that 
might  arise,  if  controversial  points  of  theology  were  made  the  subjects 
of  indictments.  But  the  same  learned  judge  declared,  *'  Christianity 
in  general  is  parcel  of  the  common  law  of  £ngland,(/)  and  therefore 
♦to  be  protected  by  it;  now,  whatever  strikes  at  the  very  p  ^g,-  -. 
root  of  Christianity,  tends  manifestly  to  a  dissolution  of  I-  J 

the  civil  government,  and  so  was  the  opinion  of  my  Lord  Hale  in  Tay- 
lor's case :  so  that  to  say  an  attempt  to  subvert  the  established  reli- 
gion is  not  punishable  by  those  laws  upon  which  it  is  established,  is 
an  absurdity.  If  this  were  entirely  a  new  case,  I  should  not  think  it 
a  proper  question  to  be  made :  I  would  have  it  taken  notice  of,  that 
we  do  not  meddle  with  any  differences  in  opinion,  and  that  we  inter- 
pose only  where  the  very  root  of  Christianity  itself  is  struck  at."(u) 

(•)  Tbb  daawoftbe  taloration  aot,  1  Will.  &  M.  lett.  L  o.  18,  ■.  17,  it  ropealed  by  lUt. 
53  Geo.  IIL  c.  160.    But  mo  AUoroej-general  ¥.  Pearson,  3  Mer.  405.  408. 

(f)  1  Hawk.  P.  C.  7.    3  Imt  43.    See  AttorDeT^eneral  y.  Peanoo,  3  Mer.  383. 385  nn. 

(f )  Brother*8  caw,  3  Burn.  £oc.  L.  317.  Qoi  Mao  tibi  vatam  nomen  indaunt  reote  pani- 
uitar.    Grot.  II.  xx.  51,  n.  1 .         (r)  1  Hawk.  P.  C.  4,  a.  6.    See  Traake*B  caM,  Hob.  236. 

(•)  Rex  ▼.  Curl,  9  Str.  790. 

(t)  Da  CosU  y.  Da  Pas,  2  Swan.  490,  n.    Bed^d  Charity  case,  3  Swan.  527. 

(t()  Rey  y.  Woolatam,  2  Str.  834.  Fits.  64.  So  in  Rex  y.  Williams,  24  How.  St.  TrL 
704,  715,  716,  the  court  deelared  the  doctrines  in  the  libel  an  offence  not  only  si^ainst  God, 
but  against  law  and  ^yernment,  from  their  direct  tendency  to  dissolve  the  frame  of  ciyil 
society,  and  that  it  is  on  this  ground  only,  that  Christianity  is  a  part  of  the  kw  of  the  land. 
The  samelangoage  haa  been  used  in  many  unreported  oases. 
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The  court  were  unanimous  in  these  sentiments,  and  proceeded  to  sen* 
tence  the  delinquent.  Such  seems  to  be  the  latitude  of  the  temporal 
jurisdiction,  any  of  the  grounds  which  I  have  enumerated  being  suffi- 
cient to  support  its  authority  over  offences  of  this  class. 

It  is  certain  that  heresy,  where  no  act  of  parliament  intervenes,  and 
the  other  exceptions  which  I  have  mentioned  do  not  occur,  belongs  to 
ecclesiastical  cognisance.(t;)  As  to  what  shall  be  esteemed  heresy, 
the  statute  1  Eliz.  c.  1,  s.  36,  confines  it  to  such  points  as  have  been 
so  determined  by  the  authority  of  the  canonical  scriptures,  by  the  first 
four  general  councils,  or  any  of  them,  or  by  any  other  general  coun- 
cil wnerein  the  same  was  declared  heresy  by  the  express  and  plain 
words  of  the  said  canonical  scriptures,  or  should  be  determined  to  be 
heresy  by  the  parliament,  with  the  assent  of  the  convocation.  These 
directions  in  strictness  are  imposed  only  on  the  high  commission  court, 
isince  abolished ;  but  deserve  the  highest  attention,  if  they  be  not  abso- 
Hitely  binding  on  the  diocesan's  determinations,  when  a  charge  of 
heresy  is  exhibited  before  him.  For  though  this  proviso,  as  Sir 
Edward  Coke  observes,  extends  only  to  the  high  commissioners,  yet 
r  •316  1  he  adds,  "  seeing  in  *the  high  commission  there  be  so 
I-  -■  many  bishops  and  other  divines  and  learned  men,  it  may 

serve  for  a  good  direction  to  others,  especially  to  the  diocesan,  being 
a  sole  judge  in  so  weighty  a  cause."(u?) 

The  punishment  of  heresy,  from  time  immemorial  till  the  reign  of 
Charles  II.,  was  capital ;  a  reign,  whatever  just  cause  his  subjects 
might  have  to  murmur,  on  many  accounts  permanently  beneficial  to 
pobterity.(2;)  I  should  presume,  however,  that  death  was  rarely 
inflicted;  because,  for  the  credit  of  our  laws,  it  seems  to  have  been 
requisite,  that  there  should  be  a  conviction  before  the  provincial  synod, 
then  a  relapse,  and  then  a  second  conviction  before  the  same  tribunal, 
antecedent  to  the  issuing  of  the  sanguinary  process  ;{y)  which  could 
not  issue  at  all  without  the  king's  concurrence.(z)  Statutes,  indeed, 
deviating  from  the  benevolence  of  the  common  law,  have  been  enacted, 
with  dinerent  degrees  of  rigor,  and  productive  of  very  serious 
doubts.(a)  But  these  difficulties  are  happily  reduced  to  matter  of  spe- 
culation, since  the  legislature  has  annihilated  the  hi^h  commission 
court,  and  by  the  statute  29  Ch.  II.  c.  9,  entirely  abolished  the  writ  de 
heretico  comburendo  and  all  punishntent  by  death  in  pursuance  of  any 
ecclesiastical  censures.(6)  At  this  day  it  is  agreed,  the  diocesan  may 
convict  heretics  ;(c)  but  whether  a  spiritual  judge,  not  beins;  a  bishop, 
and  whether  even  the  provincial  synod  have  the  same  jurisdiction,  are 
questions  remaining  to  be  settled.(i)  The  court  may  inflict  its  cen- 
sures, ordain  penance,  or  extend  its  rigor  to  excommunication.  The 
sentence  of  excommunication  draws  after  it  many  incapacities;  the 

(«)  By  leven]  acts  of  iMrliameot,  now  repealed,  heresj  was  made  indictable  at  comwwm 
law.    Com.  Di;.  Heresy,  B.  4.  (te)  3  Inst  40,  s.  2.  (jr)  4  BL  Cbmm.  49. 

(y)  FiU.  N.  B.  [369.]  B.  D.    See  Fuller's  case,  Gilw.  Cod.  35^  cit. 

(«)  4  Bt.  Comm.  46.  (a)  See  the  statates  collected.  Com.  Dig.  Heresj,  B.  3, 4. 

{b)  In  Fits.  N.  B.  603,  n.  ed.  7,  amongr  the  notes  ascribed  in  tlie  prefiioe  to  Sir  Matthew 
Hale,  this  statute  is  mentioned  with  an  exclamation  **  Laos  Deo.**  Bot  that  pioos  and  excel- 
lent jadge,  aooordin;  to  all  the  biographies  of  him  in  print,  died  Dec  85, 1676,  and  the  see* 
Mon  in  which  the  statute  abolislunj^  the  writ  was  passed,  appears  to  have  begtm  two  mootfas 
afterwards,  on  the  15th  Feb.,1677.  (fi)  1  Hawk.  F.  C.  4.    3  Inst  39. 

id)  I  Hawk.  r.  C.  4. 
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?rincipal  of  which  is  the  disability  ^of  suing  any  action.(e)  r    ^q,.    -i 
*he  excommunicated  person  may  also  be  arrested  by  a  I-  ^ 

writ  out  ofchancery,  and  imprisoned  till  be  is  reconciled  to  the  church. 
An  old  statute  was  made  to  facilitate  this  proces8.(/)  Thus,  with 
the  aid  of  the  temporal  courts,  the  prelates  are  armed  with  the  power 
of  inflicting  perpetual  imprisonment,(g-)  if  the  heretic  refuses  to  make 
his  recantation  and  submission  ;  a  sreater  power  than  perhaps,  except 
ia  very  flagrant  cases,  they  would  be  willing  to  exert. 

I  propose  to  take  this  opportunity  of  speaking  of  nonconformity  to 
the  established  worship,  by  Roman  catholics  and  by  protestant  secta* 
ries.  But  I  must  premise  that  I  do  this  in  reference  to  what  the  law 
was,  not  what  it  is;  and  not  now  imputing  such  dissent  as  a  civil 
crime.  For  we  learn  from  the  highest  judicial  authority,  that  a  pro- 
testant dissenter  is  not  to  be  legally  considered  as  guilty  of  any 
ofience,  by  holding  that  religious  persuasion  :(A)  and  the  same  obser* 
vation,  by  parity  of  reason,  extends  to  Roman  catholics  who  comply 
with  the  requisitions  of  the  acts  of  parliament  passed  for  their  reliel.(i) 
It  was,  indeed,  before  any  act  of  toleration,  a  solecism  in  morality  to 
impute  criminality  to  the  errors  of  the  conscience,  supposing  the 
opinions  in  debate  to  be  erroneous,  for  I  know  that  is  begging  the 
question.  But  this  axiom  must  be  explained ;  and  it  is  proper  that 
men  of  all  persuasions  should  be  reminded  of  the  just  and  general 
sentiments  of  a  foreign  jurist ;  that  it  is  not  enough  to  consult  our 
consciences,  we  must  study  to  enlighten  them,  and  to  examine 
whether  we  have  the  necessary  helps  to  guide  them.  "  Combien  des 
gens,''  he  adds,  "  par  exemple,  *prennent  parti  sur  des  r  ^q.q  -j 
disputes  de  religion,  ou  sur  des  questions  difficiles  (f e  1-  ,  •> 
morales  ou  de  politique,  quoiqu'ils  ne  soient  nullement  en  ^tat  d'en 
juger  ni  d'en  raisonner  !"(}*) 

Apprehensions  of  danger  to  the  state  (of  the  reality  of  which  the 
legislature  was  the  proper  judge,  and  which,  if  real,  was,  within  pro- 
per bounds,  a  sufficient  justification)  operated  for  a  long  period  as  a 
reason  for  refusing  toleration  to  papists,  and  for  m  ikmg  a  distinction 
between  protestant  dissenters,  after  they  were  tolerated,  and  the  mem- 
bers  of  the  established  communion.(/E)  But  I  shall  not  attempt  to 
decide,  whether  this  reason  would,  in  any  age,  extend  to  justify  that 
extreme  rigor  with  which  our  civil  polity  enforced  its  abhorrence  of 
popery. 

When,  in  consequence  of  the  Norman  invasion,  the  first  usurpations 
of  the  pope  were  once  admitted,  the  partisans  of  his  ambition  soon 
improved  their  advantage,  insulted  and  oppressed  the  laity  and  secu- 
lar clergy,  and  endangered  our  civil  liberties,  particularly  by  the  per- 

(e)  Now  by  ttat  53  Geo,  III.  c.  127,  t.  3,  do  ci?U  iDoapacitj  b  incurred  by  exoommuiiica. 
tion.    Thii  act  extends  to  England  only. 

(/)  A  writ  de  contumaco  capiendo  is  substitated  for  the  writ  de  ezoommunicato  capiendo 
provided  by  staU  5  Eliz.  c.  23,  stat  53  Geo.  HI.  c.  127,  s.  1 ;  and  sentence  of  excommunica- 
tion, unless  for  spiritual  censures,  discontinued,    s.  2. 

ig)  No  imprisonment  exceeding  six  months  can  now  be  inflicted  in  pursuance  of  a  sen- 
tence of  excommunication,     s.  3. 

(A)  Lord  Mansfield*s  speech  in  Harrison  v.  Evans,  Wilm.  130.  2  Burn.  Ecc.  L.  218.  3 
Toml.  P.  C.  465 ;  and  sec  Attorney.general  v.  Pearson,  3  Mer.  376,  n. 

(t)  Stat  31  Geo,  IIL  c.  32.    Stat  lU  Geo.  IV.  c.  7. 

( j)  Burlam.  part  ii.  ch.  9,  vol.  i.  p.  229,  ed.  1762.  ^ 

(t)  See  Vattel,  book  L  §  135.    Locke,  works,  ?ol  ii.  251  ,%1. 
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nicious  practice  of  appeals  to  Rome.  The  general  foundation  on 
which  we  must  establish  the  justice  of  the  penal  severities  against 
Roman  Catholics,  is  that  the  principles  formerly  inculcated  and  recei- 
ved by  them  as  such,  engaged  and  confederated  their  endeavours 
against  the  sovereign  and  his  government.(/)  Nothing  but  the  most 
immment  danger  to  the  community  and  public  peace  can  justify  such 
rigorous  statutes ;  and  the  danger,  whatever  it  really  was,  was  cer- 
r  ♦3l»  1  tainly  thought  to  be  most  ♦imminent  To  profess  popery 
L  •>  might,  with  some  reason,  be  considered  as  declaring  war 

against  the  state ;  though  the  practice  with  very  few  conformed  to 
the  principle.  These  institutions,  therefore  (as  is  remarked  by  Sir 
William  Blackstone,)  are  rather  to  be  accounted  for  from  their  history, 
and  the  urgency  of  the  times  which  produced  them,  than  to  be  appro- 
ved (upon  a  cool  review)  as  a  standing  system  of  law.(m)  Let  us 
illustrate  this  observation  by  a  striking  example :  Pope  Pius  V.  having, 
without  much  notoriety,  and  perhaps  with  concerted  secrecy,  anathe- 
matised Queen  Elizabeth,  and  promoted  plots,  insurrections,  and  rebel- 
lions against  her,  finally,  in  a  bull,  dated  in  March,  in  the  year  1569, 
declaring,  *'  that,  as  successor  of  St.  Peter,  he  was  constituted  by  Him 
that  reigneth  on  high  over  all  nations  and  all  kingdoms,  that  he  might 
pluck  up,  destroy,  dissipate,  ruinate,  plant,  and  build,''  proceeds  thus: 
«  We  deprive  her  of  her  pretended  right  to  the  kingdom,  and  of  all 
dominion,  dignity,  and  privilege  whatsoever;  and  absolve  all  the 
nobles,  subjects,  and  people  of  the  kingdom,  and  whoever  else  have 
sworn  to  her,  from  their  oath,  and  all  duty  whatsoever,  in  regard  of 
dominion  fidelity,  and  obedience."(n)  To  publish  this  bull  was  abet- 
ting rebels,  and  inciting  civil  confusion,  wars  and  massacres,  with  the 
ardor  of  bigoted  superstition.(o)  We  may  then  cease  to  wonder,  that 
in  the  next  session  of  parliament,  in  the  year  1570,  such  crime  was 
declared  high  treason.  Some  similar  offence  might  give  rise  to  the 
most  penal  of  these  laws,  some  foreign  intrigue  to  incite  treasonable 
attempts,  some  domestic  conspiracy  or  sedition. 

Our  history,  since  the  reformation,  will  easily  account  why  no 
mitigation  of  the  penal  statutes  against  popery  till  lately  was  indulged. 
Soon  after  the  restoration,  (the  only  crisis  when  we  could  reasonably 
look  for  such  lenity)  we  find  that  upon  address  to  the  house  of  peers 
r  ^oQA  1  ^y  ^^^  Roman  catholics,  a  committee  of  that  house  was 
1-  -■  ^appointed  to  examine  and  report  the  sanguinary  laws  in 

matters  of  religion.  At  that  time  there  did  not  appear  one  lord  in  the 
house  dissentient  to  the  revoking  of  such  statutes,  as  we  are  told  by 
a  noble  historian,  who  had  ample  opportunity  of  knowing  the  truth  of 

(I)  Locke,  Works,  vol.  it  5{51.  ibl.  The  author  had  here  inierted  a  ramEnary  recapitulatioQ 
of  Uie  incapadties,  forfeitures,  and  persooal  paniahmeDts  to  which  Uie  Roman  CaUiolics  at 
difierent  perkxls  of  our  history  were  subjected.  But,  as  the  greatest  part  of  these  penalties 
and  disabilities  were  repealed  bj  the  stat  31.  Geo.  III.  c.  3^  and  the  remainder  by  sUt  10 
Gea  IV.  c  7,  by  which  those  professing  the  Roman  Catholic  &ith  are  upon  taking  the  oath 
thereby  prescribed,  made  admissible  into  the  legislatife  body,  and  all  offices  of  s^te,  except 
those  of  Lord  ChanceUor,  Lieutenant,  and  Lord  Commissioner,  it  does  not  seem  necessary 
to  make  a  classification  of  repealed  disabilities.  They  are  also  collected,  Co.  Ln.  391  a. 
Butt.  n.  Roman  catholics  are  still  incapable  of  presenting  to  benefices,  stat  I  WiU.  Sl  M. 
0. 26,  and  their  benefices  are  given  to  the  two  universities;  but  this  act  b  generally  evaded. 

(m)  4  Bl.  Comm.  57.  (n)  I  Camd.  Eiis.  176,  anno  1570. 

(e)  See  1  Camd.  Eliz  319. 418. 


Digitized  by 


Google 


INCAPACITIES  or  DISSENTERS.  477 

whal  he  wrote.(p)  The  committee  sate,  and  was  diligently  attended 
by  the  Roman  catholic  lords  and  their  friends  for  some  days,  who 
made  their  observations  upon  several  acts  of  parliament,  from  which 
they  desired  relief.  But  the  papists  lost  the  benefit  of  this  design  by 
discord  and  animosity  amongst  themselves,  by  their  insolent  carriage 
towards  the  members  of  the  established  communion,  and  by  the  unac- 
commodating pertinacity  of  the  Jesuits,  who  vehemently  protested 
against  diminishing  the  temporal  authority,  of  the  pope.  Thus  the 
favourable  disposition  of  the  legislature  was  frustrated ;  and,  for  near 
a  century  afterwards,  there  was  little  room  to  look  for  the  revival  of 
such  a  committee.  But  as  the  authority  of  the  Roman  pontiff  has 
worn  away,  and  this  kingdom,  as  well  as  Ireland,  has  been  for  a 
longer  time  than  was  ever  before  remembered,  not  only  in  fact  undis- 
turbed by  papistical  machinations  and  seditions,  but  unalarmed  by  the  ter- 
ror of  such  disturbances,  we  m  ust  applaud  the  repeal  of  the  penal  acts,  as  it 
seems  not  to  suit  the  dignity  of  the  commonwealth  to  enact  lawsmerely 
in  terrorem,  without  a  view  of  carrying  them  into  execution.  By  one 
of  the  repealing  acts,  not  only  the  disabilities  of  Roman  catholics  in 
respect  to  landed  estates,  but  the  penalties  levelled  against  popish 
bishops,  priests,  and  Jesuits  seem  annulled  in  favour  of  such  as  shall 
take  and  subscribe  an  oath,  the  purport  of  which  is  to  abjure  the  pre- 
tender, and  the  temporal  authority  of  the  pope  within  these  realms, 
and  to  renounce  the  tenets  most  adverse  to  the  security  of  our  gov- 
ernraent(9)  *Another  statute  is  much  more  perspicuous  r  ^^g.  ^ 
and  intelligible.    This  law  at  the  same  time  accounts  for  ^  J 

the  former  rigour  and  present  lenity  of  the  legislature,  by  reciting  that 
certain  principles  have  been  attributed  to  papists,  which  are  danger- 
ous to  society  and  civil  liberty,  and  which  they  are  willing  to  dis- 
claim. It  then  exempts  from  all  penal  prosecutions  such  papists, 
ecclesiastics  as  well  as  laymen,  as  shall,  in  any  of  the  courts  of  record 
specified,  take,  make,  and  subscribe  a  declaration,  that  they  profess 
the  Roman  catholic  religion,  and  such  oath  and  declaration  for  the 
security  of  the  government  as  thereby  required.  Nor  is  this  the  only 
indulgence.  For  the  same  law  tolerates,  under  due  regulations,  the 
public  exercise  of  that  religion,  and  provides  against  disturbing  the 
congregation,  and  against  misusing  the  officiating  priests.(r) 

Protestant  dissenters,  before  the  revolution,  were  also  under  severe 

ip)  Clarend.Contin.139. 

(9)  SutldGeo.  III.  c.  GO.  The  sUt.  10  Geo.  IV.  e.  7,  which  repealsall  the  then  existing 
diMt>ilitie«  of  the  Roman  catholics  upon  the  condition  and  witli  the  ezceptione  noticed,  aap. 
318,  note  1,  contains  provisions  for  the  gradual  extinction  of  religioos  orders  of  that  chnrcb, 
M.  t28  to  36.  All  members  of  reliyious  orders  are  required  fo  be  regislered  with  the  clerk 
of  the  peace  of  the  county  in  whiiHi  they  reside,  and  the  admission  of  new  members  if  pro- 
hibited and  made  a  misdemeanor  in  England  and  Ireland,  and  punishable  with  fine  and 
imprisonment  in  Scotland.  Persons  admitted  afler  the  passing  of  the  act  may  be  banished 
ibr  life,  fiut  the  exclusion  is  declared  not  to  extend  to  female  religious  societies,  and  the 
penalties  may  be  remitted  by  licenses  from  the  secretaries  of  state,  which  are  to  be  laid 
before  parliament  A  more  recent  act  places  the  Roman  catholics  of  Great  Britain  in  re- 
spect to  their  schools,  places  for  religious  worship,  education,  and  charitable  purposes,  on 
the  same  footing  as  protestant  dissenters  in  England.  Stat.  2  dc  3.  Will.  IV.  c.  1 15.  This 
act  seems  to  have  tacitly  repealed  sUt.  1  Edw.  VI.  c.14,  and  the  other  statutes  against  super- 
stitious uses,  noless  such  uses  as  would  come  within  the  prohibition  of  the  stat.  10  Geo.  IV. 
c.  7,  which  are  expressly  excepted,  s.  4 ;  and  property  settled  for  such  purposes  is  subject  to 
the  mortmain  act,  9  Geo.  II.  c  36.    Stat  2  &  3  WilL  IV.  c.  115,  s.  5. 

(r)  Slat  31  Geo.  III.  c.  32.    See  Sup.  vol  i.  213. 
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coercion.  They  were  subject  to  incapacities  and  penalties,  and 
the  frequenters  of  their  conventicles  were  liable  to  forfeitures  and 
imprisonment.(5)  The  toleration  act  suspends  the  effect  of  the  penal 
statutes  against  them,  assigning  this  reason,  that  sonrie  ease  to  scrupu- 
lous consciences  in  the  exercise  of  religion,  may  be  an  effectual  means 
lo  unite  their  majesties'  protestant  subjects  in  interest  and  affection.(0 
If,  however,  a  man  be  a  professed  churchman,  and  his  conscience 
r  ^222  1  will  permit  him  sometimes  to  go  to  the  meetings  of  •sepa- 
*■  J  ratists,  instead  of   places  for  the  established  worship,  the 

act  of  toleration  will  not  legally  excuse  him  from  the  penalties  for  not 
resorting  to  church ;  for  it  was  not  made  for  such  son  of  people.(t«) 
As  to  real  dissenters,  also,  the  impunity  is  not  unconditional.  For,  if 
any  assembly  of  persons  dissenting  from  the  church  of  England  shall 
be  had  in  any  place  for  religious  worship,  with  the  doors  locked,  bar- 
red, or  bolted  during  any  lime  of  such  meeting  together,  the  persons 
that  shall  be  at  such  meeting  shall  not  receive  any  benefit  from  that 
law.(i;)  It  is  also  provided,  that  no  congregation  or  assembly  for 
religious  worship  shall  be  permitted  or  allowed  by  that  act,  until  the 
place  of  such  meeting  shall  be  certified  to  the  bishop  of  the  diocese, 
the  archdeacon  of  the  archdeaconry,  or  the  justices  of  the  peace,  at 
their  general  or  quarter  sessions,  and  registered  or  recorded  accord- 
ingly.(u?)  The  subject  of  a  former  lecture  gave  occasion  lo  mention 
the  securities  provided  for  the  church  by  the  corporation  and  lest 
acts,(2;)  and  that  wise  institution  which  restrains  magistrates  of  cor- 
porations from  appearing  at  dissenting  conventicles  in  the  gowns  or 
with  the  ensigns  of  their  respective  offices,  (y)  The  same  law, 
however,  which  contains  the  last-mentioned  regulation,  repeals,  in 
part,  the  act  against  occasional  conformity,(2)  and  the  whole  of  that 
lo  prevent  the  growth  of  schism.(a)  One  of  these  statutes  gave  a 
check  to  temporising  in  religion ;  and  the  other  restrained  dissenters 
from  being  instructors  of  youth.  Since  these  restraints  have  been 
r  ^»oo  1  annulled,  the  dissenters  (as  isobserved  by  Bishop  Eny8)(6) 
^  J  have*enjoyed  a  greater  degree  of  license  in  some  respects 

than  the  members  of  the  established  communion,  particularly  in  their 
power  of  forming  congregations  and  holding  assemblies  to  consult 
about  and  provide  for  their  civil  and  religious  interest ;  whereas  no 
congregation  of  the  established  church  can  lawfully  meet  in  deroga- 
tion of  the  riffhts  of  the  incumbent  of  the  parish,  and  no  convocation 
or  synod  of  tne  clergy  can  he  convoked  or  continue  without  the  royal 
authority  and  assent  These  concessions,  however,  have  proved  so 
unsatisfactory,  that  we  have  seen  repeated  applications  made  to  the 

(•)  Burn*!  Ece.  L.  Distentera,  I.  fol.  ii.  167  to  184. 

(I)  Stat  i  Will.  6l  M.  seas.  I,  c  18,  s.  1. 

(tt)  Britton  ?.  Standiah,  6  Mod.  190.    See  Trtbeck  ▼.  Keith,  3  Atk.  501. 

(9)  Stat.  1  Will.  6l  M.  o.  18,  s.  o. 

(w)  StaU  1  Will.  dD  M.  c.  18, 8. 19.  Theee  re^Iationa  are  copied  in  ctat  31  Gea  HI. 
e.  32,  for  tolerating  the  Roman  catholic  worship :  but  the  place  of  worship  ia  to  be  certified 
to  the  jnat  eea  at  aeisiona.  Bj  a.  17,  no  aaoh  place  of  worship  ii  to  hafe  a  steeple  or  bell, 
a  clause  declaratory  of  the  common  law  on  the  subject.  See  Gibs.  Codex,  188,  itS,  Thia 
is,  perhaps,  altered  by  sUt  2  dD  3  Will.  IV.  c,  115. 

(jc)  Now  repealed  by  stat  9  Geo.  IV.  c.  17.  (9)  SUt  5  Geo.  I.  c  i  a.  9. 

(s)  Stat  10  Ann.  c.  d.  (a)  Sut  12  Ann  at.2,  o.  7. 

(6)  Tracts,  p.  i.  tr.  7 ;  butiee  Neai*s  Hist  Puritaos,  Pref.  ijL  x.  zL  ed.  182^. 
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legislature  to  enlarge  them ;  which  have  succeeded  to  a  considerable 
extent.  For,  instead  of  subscribing  almost  the  whole  of  the  thirty- 
nine  articles,  as  was  formerly  incumbent  on  dissenting  mihisters,(c) 
all  that  is  now  required  from  them,  and  from  dissenting  schoolmas- 
tersy  besides  taking  the  oaths  to  the  government,  and  making  the  decla- 
ration against  popery,  is  a  profession  «*that  they  are  Christians  and 
Srotestants,  and,  as  such,  believe  that  the  Scriptures  of  the  Old  and 
few  Testament,  as  commonly  received  among  protestant  churches, 
do  contain  the  revealed  will  of  God,  and  that  they  do  receive  the 
same  as  the  rule  of  their  doctrine  and  and  practice."(rf)  And  by 
Stat.  9  Geo.  IV.  c.  17,  persons  admitted  into  office,  instead  of  the 
sacramental  test  which  was  formerly  required,  are  to  make  and  sub* 
scribe  a  declaration,  of  the  true  faith  of  a  Christian,  that  they  will  not 
exercise  the  power,  authority  or  influence  entrusted  to  them,  to  injure 
or  weaken  the  established  church.  I  shall  conclude  this  chapter  with 
a  citation  from  a  foreign  jurist,  who  appears  in  general  to  write  with 
the  most  impartial  moderation.  *'  When  the  choice  of  a  religion 
(says  he)  is  already  made,  and  one  is  established  by  law,  the  nation 
ought  to  protect  and  maintain  that  religion,  and  preserve  it  as  an 
establishment  of  the  gt*eatest  importance,  but  always  without  blindly 
rejecting  the  changes  that  may  be  proposed  to  render  it  p  ^ooa  i 
more  ♦pure  and  useful :  for  the  slate  ought  always  to  '^  J 

attend  to  its  own  perfection.  But  as  all  innovations  in  this  case  are 
full  of  danger,  and  can  seldom  be  produced  without  disorder,  they 
ought  not  to  be  attempted  upon  slight  ^rounds,  without  necessity,  or 
very  important  reasons.  The  society,  the  state,  the  entire  nation  only 
is  to  determine  the  necessity  or  convenience  of  these  changes ;  it 
does  not  belong  to  any  single  person  to  attempt  them  by  his  own 
authority.  Let  him  offer  his  sentiments  to  the  conductors  of  the 
nation,  and  submit  to  the  orders  he  receives  from  them.'*(c) 

After  this  review  of  crimes  and  punishments,  I  shall  hasten  to  the 
modes  of  prosecution,  which  will  be  comprised  in  the  four  folbwing 
lectures. 

(e)  1  Will.  6l  M.  seM.  I,  e.  18,  f.  8. 

((/)  Stat  19  Geo.  lU.  c.  44.    Soe  lUt  53  Geo,  III.  o.  155,  ■.  3. 

(e)  Vattel,  booki.i.  131. 


LECTURE  XXXVIIL 

or  THE  ORDllf  ART  ORIIfTlf  AL  PROGCBDINOS. 

Therb  is  no  part  of  civil  institutions  in  which  the  subjects  of  a 
state  feel  themselves  more  interested  than  that  which  defines  the  seve- 
ral species  of  crimes,  limits  their  punishment,  and  prescribes  the  mode 
of  prosecution.  Where  the  penal  law  is  indefinite  or  obscure,  it  is 
obvious  that  possessions,  liberty,  and  life  may  be  ignominiously  sacri- 
ficed to  groundless  accusations,  concerted  'by  the  malice  of  private 
resentment,  or  the  rage  of  capricious  tyranny.  The  criminal  code 
has,  therefore,  I  believe,  in  all  countries,  preceded  nice  regulations 
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respecting  property;  and  has  much  earlier  been  brought,  by  the  care 
of  legislators,  to  some  degree  of  maturity  and  perfection.  General 
security  equally  requires  that  crimes  should  not  be  unpunished,  and 
that  punishment  should  not  be  discretional,  but  depend  on  a  preordain- 
f  #325  1  ^^  *Iaw.  These  are  among  the  principal  ends  of  forming 
I-  -I  civil  communities,  and  have  been  discerned  to  be  so  in  the 

infancy  of  every  state. 

The  laws  relating  to  the  commencement  of  criminal  accusations 
materially  vary  in  different  countries. 

In  Athens  (where  there  seems  to  have  been  little  discrimination 
made  between  actionable  wrongs  and  public  offences,)(a)  a  citizen 
was  liable  to  be  put  upon  his  trial,  not  only  by  the  person  particularly 
injured,  but  any  other  informanr.(6)  Solon,  the  author  of  this  law, 
being  questioned  which  he  thought  the  best  commonwealth,  replied, 
that  where  every  man  is  equally  ready  with  the  immediate  sufferer  to 
prosecute  injustice.(c)  But  at  Athens,  he  that  threw  another  into  prison 
for  theft,  and  could  not  prove  the  charge,  was  liable  to  forfeit  a  heavy 
fine.{d)  The  present  modes  of  thinking  seem  to  disapprove  both  these 
institutions,  as  making  the  office  of  an  informer,  in  regard  to  petty 
offences,  rather  too  laudable  and  meritorious,  and  inducing  him,  by 
the  menace  of  a  fine,  to  support  his  accusation  by  perjury. 

The  Roman  law  did  distinguish  between  public  crimes  and  private 
wrongs,  but  perhaps  not  very  accurately,  nor  always  consistenlly.(€) 
Defamatory  libels,  theft,  a  species  of  fraudulent  dealing  called  steliio- 
nate,  the  driving  away  of  cattle,  the  cutting  down  of  trees  clandes- 
tinely, and  some  other  misdemeanors,  were  considered  as  private 
injuries,  in  no  high  degree  affecting  the  interest  of  the  community,  and 
were  therefore  to  be  prosecuted  only  by  the  persons  w^hose  rights  were 
immediately  infringed.(/)  But  public  crimes,  in  which  class  were 
reputed  not  only  treason,  embezzlement  of  the  revenues,  and  the  like, 
but  forgery,  adultery,  and  many  others,  these  were  amenable  to  jus- 
r  4^26  1  ^^^®  ^^  ^^^  instance  of  any  *spirited  reformer.ig)  Before 
^  -I  ail  the  Roman  magistracies  were  centered  in  one  man,  to 

prosecute  state  criminals  was  more  than  simply  meritorious;  it  was 
one  of  the  roads  which  ambition  took  to  honour ;  it  was  a  test  uni- 
formly required  and  given  of  a  zealous  and  animated  concern  for  the 
common  welfare.  "  Voluit,"  says  Cicero  of  Cselius,  "  vetere  institute, 
eorum  adolescentium  exemplo.qui  post  in  civitate  summi  viri  et  claris- 
simi  cives  exstiterunt,  industriam  suam  a  populo  Romano  ex  aliqu& 
illustri  accusatione  cognosci.*'(A)  Hence  frequent  competitions  arose 
for  the  credit  of  managing  the  charge  against  a  distinguished  culprit ; 
and  among  the  reasons  urged  for  adopting  or  repudiating  the  rival 
orators,  this  delicate  principle  is  said  to  have  prevailed.  **  Ne  libido 
violandsB  necessitudinis  auctoritate  judicum  comprobaretur.(t)     In 

(a)  NevertheleM  there  were  Sn/utcrtKAt  y^A^at  and  i/i»riK.Ai  itKni^  thoogb  not  exactly 
oorrespondinj  with  our  divisions  of  pabiic  and  private  wrongs. 
{b)  PeUt  Leg.  Att  lib.  vii.  t  8.  (c)  Plot  in  Vit  SoL 

{d)  PeUt  Legr.  AU,  lib.  vii.  1 7. 

(f )  Domat  Publ.  L.  introd.  vol.  ii.  p.  280»  ed.  Strah.    Gibbon,  eh.  xliv.  §  3.  3. 

(/)  Heinecc.  Elem.  ^  1035, 1036.  Dom.  Publ.  L,  book  iil  Introd.  vol.  \u  p.  643, ed.  Strah. 

(g)  Dom.  in  loc.  cit  p.  633.        (A)  Pro  M.  Caelio,  c.  16,  and  see  Plut  in  Vit.  Cat  CeiMi. 
(i)  Cic.  Divinatio  in  Q.  Ceciliumt  ^19, 
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succeeding  ages,  several  of  the  emperors  redressed  the  dangers  to  be 
apprehended  from  what  we  term  malicious  prosecutions.  **  Quisquis 
crimen  intendit,"  say  Honorius  and  Theodosius»  **  non  impunilam  fore 
noverit  licentiam  mentiendi,"(  j)  The  mere  acquittal,  however,  of  the 
accused  did  not  endanger  his  accuser,  but  his  design  was  scrutinised 
by  the  judge :  "  Et  si  quidem  juslum  ejus  errorem  repererit,  absolvit 
eum ;  si  vero  in  evidenii  calumnisi  deprehenderit,  legitimam  pcBnam 
ei  irrogat."(A) 

By  the  usage  of  France,  before  the  great  revolution,  no  private  per- 
son could  carry  on  a  criminal  prosecution ;  but  he  might  do  what  was 
equivalent :  he  might  cause  his  allegations  to  be  registered,  and  require 
the  proper  officers,  whose  function  it  was,  to  be  diligent  and  careful 
in  bringing  the  supposed  offender  to  justice.(/)  If  the  parly  were 
acquitt^,  ne  might  demand  the  name  of  the  informer,  which  till  then 
was  kept  secret,  and  sue  him  for  the  false  calumny,(m)  under  the 
restrictions,  *however,  as  I  apprehend,  which  I  have  just  r  ^^^7  n 
deduced  from  the  laws  of  Rome.    But  where  a  public  ^  J 

crime  included  some  peculiar  grievance  to  an  individual,  as  the  driv- 
ing away  of  his  cattle,  or  the  like,  he  might  join  in  the  proceedings 
with  the  king's  procurator,  or  with  the  local  bailiff;  the  one  demand- 
ing justice  on  the  offender,  the  other  only  praying  civil  reparation.(n) 
This  sort  of  informant,  I  presume,  incurred  no  penalty. 

Let  us  next  take  a  view  in  this  respect  of  our  muncipal  provisions; 

In  an  early  and  uncultivated  age,  while  men  were  impatient  equally 
of  judicial  formality  and  of  reasoning  on  probabilities,  they  saw  the 
necessity  of  criminal  justice,  but  flew  to  it  by  extemporaneous  modes, 
and  with  inordinate  precipitation.  Superstitious  ignorance  sanctioned 
the  several  kinds  of  ordeal,(o)  Military  fierceness  clamoured  for  the 
trial  by  battle.(p)  Both  these  species  of  wild  justice  have  ceased  with 
the  causes  of  their  introduction.  Ordeal  was  abolished  partly  by  a 
charter  of  Henry  III.,  near  the  commencement  of  his  reign,(7)  and 
partly  by  the  discountenance  it  so  justly  received  about  the  same  time 
from  the  canonists  and  clergy. (r)  Yet  the  campestrian  decision  by 
armed  combatants  survived  much  longer,  and  is  now  perhaps  rather 
obsolete  than  illegal.(s)  Though  condemned  with  a  laudable  fervour 
by  the  author  of  Fleta,  in  the  reicn  of  Edward  l.,{t)  it  prevailed  in  this 
and  other  feudal  constitutions  of  Europe(u)  till  the  light  of  the  refor- 
mation was  diffused.    It  has  since  gradually  expired,  having  with  us 


(j)  Cod.  IX.  zlvi.  10.    Calamniator  talioDi  subjicitur.    lb.  Gloss. 

ik)  Dig.  XLVIII.  zvi.  1.  3. 

(<)  Dom.  Pabl.  Law,  book  III.  toI.  ii.  631.  647,  ed.  Strah.  (m)  Id.  631. 

(n)  Dora.  Publ.  Uw,  book  III.  vol.  ii.  647,  «d.  Btrah. 

(o)  Turn.  Hist  Anglo^z.  vol.  iii.  app.  I.  ch.  viii.  p.  585. 

Ip)  Speciosias  firibus  qaam  verbis  confligenduni.  Bp.  Nicholson,  Pref.  Wilk.  Le^. 
Anglo^Saz.  p.  xiv.  Hallam's  History  of  Uie  Middle  Ages,  tuL  i.  pp.  277,  *<78,  ed.  3  ;  the 
first  being  a  Saxon,  the  second  a  Norman  mode  of  trial 

(o)  Spelm.  Gloee.  ▼.  Jndiciam,  p.  326.  Nicholson,  Pref.  Leg.  Anglo-Sax.  p.  ziv.  Hallum^s 
Middle  Ages,  vol.  ii.  466,  n.  ed.  3. 

(r)  Harrington's  Ant  SUt  329,  330,  ed.  4.  Abbot  of  Strata  Mercella,  9  Co.  32  b.  Hale, 
Hist.  C.  L.  ch.  vii.  note  E.  ed.  Runn.  (a)  Now  abolished  by  slat.  59  Gea  III.  c  46. 

(<)  Fleta,  lib.  i.  0.  32.    See  Pref.  Leg.  Anglo^Saz.  p.  xiv. 

{u)  Nichols.  Pref.  in  loc.  cit 

December,  1842.— 2  Q 


Digitized  by 


Google 


48^  wooddbsson's  lectured 

r    '^328    T  ^^^  '^^^'^  *beard  of  in  civil  cause8,(o)  and  less,  if  at  a]], 
■•  -I  in  criminal  prosecnlions.(M;) 

Offences,  therefore,  are  now  amened  to  justice  by  indictment,  infor- 
mation, or  criminal  appeal.  Of  these  I  shall  speak  in  their  order,  not 
meaning  to  descend  to  convictions  for  small  transgressions  before  jus- 
tices of  peace,  nor  to  summary  proceedings  for  contempts  of  courts, 
and  abuse  of  the  forms  of  the  law.  Trials  in  the  house  of  peers,  in  the 
ordinary  mode  by  indictment,  and  the  extraordinary  course  of  im- 
peachments, as  well  as  new  laws  made  for  the  punishment  of  parti- 
cular delinquents,  called  bills  of  attainder,  and  bills  of  pains  and 
penalties,  will  severally  engage  our  attention  in  the  three  succeeding 
lectures. 

All  crimes,  though  perhaps  particularly  grievous  to  some  individuals, 
are  pernicious  also  and  injurious  to  the  people  at  large,  by  the  terror 
and  alarm  excited,  and  by  the  contagious  example  of  unarraigned 
offences.  With  us  they  are  chiefly  considered  as  they  affect  the 
commonwealth ;  as  breaches  of  that  social  peace  and  order  which  the 
king,  the  chief  guardian  of  the  commonwealth,  is  to  maintain,  and  any 
interruption  of  which  is  consequently  adverse  to  his  crown  and  dignity* 
Accordingly,  crimes  are  usually  brought  to  trial  in  his  name  by  indict- 
ment or  information,  which  may  be  termed  public  modes  of  prosecu- 
tion, in  contradistinction  to  the  third  mode,  that  by  criminal  appeal, 
which  is  the  private  suit  of  the  aggrieved  parly. 

I.  An  indictment  is  a  written  accusation  at  the  suit  of  the  king, 
submitted  in  order  to  being  found  or  rejected  by  the  oaths  of  twelve 
men  at  the  least,  and  not  more  than  twenty-three,(x)  of  the  same 
county  wherein  the  offence  was  committed,  returned  to  inquire  of  all 
r  «S2d  1  ^^^^^^^  ^^  general  in  the  county  determinable  by  *tlie 
L  J  court  to  which  they  are  preferred.(y)     When  such  accu- 

sation is  found  by  a  grand  jury,  without  any  bill  brought  before  them, 
and  afterwards  reduced  to  lorm,  it  is  called  a  presentment ;  when 
found  by  grand  jurors  returned  to  inquire  of  that  particular  offence 
only,  it  is  properly  called  an  inquisition.(2) 

The  subject-matter  of  an  indictment  seems  fii'st  to  demand  our 
notice.  It  is  clear,  then,  that  not  only  atrocious  crimes,  as  treasons 
and  felonies,  but  inferior  misdemeanors,  being  mala  in  se,  of  a  public 
nature,  and  not  peculiarly  appropriated  to  the  ecclesiastical  tribunal,(a) 
are  indictable.(o)  So,  where  a  statute  prohibits  a  matter  of  public 
grievance,  or  enjoins  a  matter  of  public  convenience,  as  repairing  the 
common  streets  of  a  town,  disobedience  of  such  statute  is  indicl- 

(o)  The  two  hst  canes  were  Low  ▼.  Paramore,  1571.  Spolm.  GIom.  y.  Campaa,  103. 
Clazton  T.  Lilburn,  163a    Raahw.  ColL  ii.  789.    Cro.  Car.  522. 

(to)  It  lay  in  criminal  appeals,  Asbfbrd  ? .  Thoniton,  1  Barn.  6l  Aid.  405,  or  where  the 
prisoner  was  indicted  on  an  insufficient  indictment  Bra  Ab.  fiaUdk,  pi.  7,  and  see  pL  11. 
1  Barn.  6l  Ald.4dl,  n.  (x)  Anon.  9  Burr.  1088. 

(y)  See  3  Hawk.  P.  C.  309.  (s)  Ibid.  c.  35,  §  1.  (a)  Sap.  313,  vol.  L  89, 90. 

(6)  3  Hawk.  P.  C.  310.  Indictments  lie  for  refusing  a  pnbUo  office  imposed  by  law. 
See  Rex  v.  W^oodrow,  3  T.  R.  732.  8o,  to  mention  a  tew  examples  whioli  may  affiird  gene- 
ral principles,  disinterring  dead  bodies,  though  for  anatoniical  purposes,  has  been  held  indie* 
table,  as  an  offence  against  decency  and  humanity.  Rex  v.  Lynn,  3  T.  R.  733.  So  indict- 
ments have  been  allowed  for  nuisances,  as  making  great  noises  in  the  night,  Rez  ? .  Smith, 
1  Sir.  704 ;  but  see  Rex  y.  Lloyd,  2  fiisp.  200,  201  ;  carrying  on  offensive  manufactories, 
though  not  unwholesome.  Hex  v.  White,  1  Burr.  337.  Sec  Attorney-general  v.  Cleaver, 
18  Ves.  317.  220. 
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ab1e;(c)  but  the  rule  admits  of  limitations  and  exceptions.  For/if 
the  law  extend  only  to  private  persons,  or  chiefly  concern  disputes  of 
a  private  nature,  as  distresses  for  rent,  or  the  like,  this  mode  of  prose* 
cution  is  precluded.  Lastly,  fraud  and  circumvention  in  commercial 
dealings  seem  most  remote  from  the  idea  of  public  criminality.  In 
regard  to  these  the  distinction  laid  down  is,  that  in  such^  impositions 
or  deceits,  where  common  prudence  may  guard  persons  against  suf- 
fering from  them,  the  oflence  is  not  indictable,  but  the  party  is  left  to 
his  civil  remedy  for  redress  of  the  injury  that  has  been  done  him  :  but 
where  false  weights  and  measures  are  used,or  false  tokens  produced,(^ 
or  such  methods  taken  to  cheat  and  deceive  as  people  cannot,  by  any 
ordinary  care  or  prudence,  *be  guarded  against,  there  it  ^  ^^^^  ^ 
is  an  offence  indictable  ;{e)  and,  indeed,  by  a  late  statute,  ^  ^ 

is  in  some  instances  made  punishable  by  transportation  or  fine  and 
impri8onmeni.(/) 

The  form  of  indictments  is  a  much  wider  field  of  juridical  contro* 
versy.  In  early  ages,  it  is  probable,  all  accusations  were  merely  oral ; 
and  expeditious  justice  instantaneously  determined  whether  the  proof 
adduced  satisfied  the  description  of  some  very  general  law.  But  when 
criminal  institutions  were  improved  by  progressive  experience,  when 
ofiences  were  carefully  distinguished,  the  gradations  of  guilt,  in  the 
scale,  at  least,  of  human  tribunals,  attentively  estimated,  and  propor- 
tionate punishments  permanently  ordained,  it  was  found  necessary 
that  the  charge  shoula  be  fully  and  accurately  designated,  to  exclude 
the  dangers  of  arbitrary  decision,  and  to  prepare  the  accused  for  their 
defence.  A  due  adherence  to  the  form  of  indictments  is  therefore 
founded  in  a  prudent  and  a  virtuous  principle.  The  Roman  concise- 
ness, nomen  aeferre,  and  diem  dicere  de  repetundis,  for  instance,  wai 
too  vague  and  too  inconsistent  with  English  freedom  and  humanity, 
which  require  a  written,  accurate,  and  particular  charge.(g-)  But  the 
degree  of  exactness  and  precision  enforced  by  our  law  is  a  popular 
topic  of  censure  and  ridicule.  It  is  generally  thought  that  the  courts 
have  lent  too  easy  an  attention  to  technical  cavils,  and  quashed  many 
indictments  for  very  frivolous  exceptions.  Several  instances  to  this 
effect  are  cited  in  an  ingenious  publication  on  penal  law  ;{h)  and  Sir 
Matthew  Hale  assent),  ih.a  if  a  man  be  indicted  for  slaying  another 
with  a  sword,  the  indictment  ought  to  *8how  in  which  r  ^oo^  ^ 
hand  the  weapon  was  holden  :(t)  though  in  another  place  ^  *  ^ 
he  eagerly  exclaims  against  these  unseemly  niceties,  as  he  expresses 
it.(^')     We  shall  not,  however,  be  very  anxious  to  see  this  scrupulosity 

(e)  a  Hawk.  P.  a  10.    Archb.  Cr.  PI.  I. 

(d)  See  Rex  v.  Lara,  6  T.  R.  569.  This  was  one  of  the  indicia  of  fraud  mentioned  in  the 
lepealed  aUUte  of  33  Hen.  VIII.  e.  1. 

(e)  Rex  ▼.  Wheatkjy,  2  Burr.  J 197. 1 129.    Rex  v.  Bower,  Cowp.  323. 

(/)  Stat  30  Geo.  II.  c  M,  j^  1,  for  obtaining  money  under  falae  pretences :  repealed,  wit& 
•Iber  statoles  on  the  same  subject,  by  stat  7  &  8  Gea  IV.  c.  27,  and  re-enacted,  with  addi- 
tional provisions,  by  stat.  7  Sl  Geo.  IV.  c  29,  ^  53. 

(iT)  Rex  T.  Home,  Cowp.  682.  Rex  v.  Mason,  2  T.  R.  686.  4  Com.  Dig.  512,  note  t,  ed.  5. 

(A)  Bden's  Principles  of  Penal  Law,  164,  n.  It  should  be  added,  that  the  disposition  of 
the  ooorts  has  long  been  to  discourage  such  objections,  and  the  least  substantial  of  them 
ba?e  been  taken  away  by  stat  7  Geo.  IV.  c.  64,  ^  19,  20, 21. 

(t)  2  Hal.  P.  a  185,  cites  Cnpplodike*s  case,  44  Eliz. 

ij)  Tlie  orernrfown  nicety  and  curiosity,  which  has  beeome  the  disease  of  the  law,  and 
will  become  mortal,  ualoss  some  remedy  is  applied.    2  HaU  P.  C  197* 
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of  the  judges  much  relaxed,  when  we  consider  that  a  new  and  more 
regular  indictment  may  be  framed  ;(&)  and  so  justice  is  only  delayed : 
on  the  other  hand,  it  might  be  fatally  perverted.  It  may  seem  perhaps 
inconsistent,  that  the  same  law  which  exacts  such  critical  precision, 
yet  affords  to  the  accused  very  little  opportunity  of  taking  advantage 
of  any  defect  of  form.  Indeed  it  is  necessary,  by  the  statutes  7  Will. 
III.  c.  3,  and  7  Ann.  c.  21,  in  cases  of  high  treason  not  relating  to  the 
coin,(/)  to  deliver  a  copy  of  the  indictment  to  a  prisoner  several  days 
before  his  arraignment.(m)  But  no  act  has  been  hitherto  passed  ex- 
tending  this  humane  and  equitable  provision  to  prosecutions  for  the 
various  classes  of  capital  and  other  felonies. 

As  to  the  persons  liable  to  this  mode  of  accusation,  it  hath  been 
adjudged,  and  appears  from  constant  experience,  that  neither  Magna 
Charta,  nor  any  other  law,  privileges  a  peer  from  being  indicted  by  a 
grand  jury  of  commoners  ;{n)  though,  wherever  indicted,  he  ought 
in  general  to  be  tried  in  the  lords'  house  of  parliament.  If  the  grand 
jury  reject  any  bill  as  untrue,  a  new  indictment  against  the  same  per- 
son may  be  preferred.(o)  This  is  not  necessary  in  case  of  the  king's 
demise;  even  that  great  political  event,  though  it  be  his  suit,  does  not 
discontinue  an  indictment.(  p)  Divers  offenders  may  be  joined  in  the 
same  charge.(9)  The  acquittal  or  conviction  of  sonfte  is  no  exculpa- 
tion or  condemnation  of  the  rest.  This  is  commonly  expressed  by 
saying,  that  every  such  indictment  is  several  as  well  as  joint, 
r  ^ggo  1  *We  may  now  properly  inquire  who  are  the  persons 
■•  Mo  find  or  reject  indictments*    The  jurors  may  be  chal- 

lenged and  set  aside,  if  they  be  not  returned  by  the  proper  officer,(r) 
or  by  the  nomination  or  instance  of  others,  especially  ot  the  prosecu- 
tor ;{s)  or  if  they  be  attainted  of  treason  or  felony ,(t^  outlaws  or 
aliens.(tt)  By  one  of  our  most  ancient  statutes,  men  above  the  age 
of  seventy  years,  laboring  under  continued  sickness,  or  infirm  at  the 
time  of  the  summons,  are  not  to  be  put  upon  inquests  ;(t;)  but  these 
are  matters  of  excuse,  not  of  disqualification.(u))  Several  other  acts 
of  early  parliaments  in  greneral  ordain,  that  inquests  shall  be  formed 
of  such  as  are  next  neighbours,  not  suspect,  nor  procured,  nor  of  evil 
fame ;  and  the  neglect  of  these  provisions  is  made  penal.(a7)  To  these 
qualifications  Sir  Matthew  Hale  adds,  that  grand  jurors  ou^ht  to  be 
Ireeholders;  but  says,  that  touching  their  annuus  census  lie  finds 
nothing  determined.(y)     He  is  followed  by  Sir  WilHam  Biackstone, 

{k)  Rex  ▼.  Burridirc,  3  P.  W.  499, 500.  Jones  ▼.  Gwynne,  10  Mod.  516.  See  Rex  y. 
Clark,  1  Brod.  6l  B.  473.  {I)  SUt  6  Geo.  IIL  o.  53,  §  3. 

(m)  Fo8t  230.  (n)  3  Hawk.  P.  C.  434. 

(0)  1  Chitt  Or.  L.  335.  See  Fott  106.  (p)  2  Hal  P.  C.  189. 

Iq)  See  Rex  ? .  Benfield,  3  Burr.  984.  Where  there  m^  be  the  fame  plea  and  the  mme 
judgment,  no  joiDder  is  bad.    Rex  ▼.  Kingston,  8  Eost,  4^  47. 

(r)  2  Hawk.  P.  C.  315.  (•)  Id.  ibid.  (0  Co.  Ln.  158  a.  2  Hal.  P.  a  155*. 

(«)  Ca  Ln.  156  b.  SUt  6  Geo.  IV.  c  50,  s.  3,  which  is  oniy  declaratory  of  ths  oommoa 
law.  Rex  ?.  Sutton,  8  Barn.  &  Cr.  419 ;  but  it  does  not  seem  a  good  cause  of  eballeDge  to 
a  special  juror,  though  it  may  be  a  disqualiiioation. 

\v)  Stat  13  Edward  I.  stat.  1,  c  38.  Now,  by  stat  6  Gea  IV.  c  50,  repealing  that  and 
all  other  statutes  relative  to  iuries,  all  persons  possessing  the  neoeesary  qualilcatioo  in 
estate,  between  the  ages  of  21  and  60,  are  liable  to  serve  on  grand  juries  at  sessions,  and 
the  same  rule,  with  respect  to  age,  would  probably  be  adopted  at  the  assises. 

<io)  2  Hawk.  P.  C.  216.    (x)  These  acts  are  also  repealed  by  sUt.  6  Geo.  iV.  c  50,  §.  6S. 

<y)2HaLP.C.155*. 
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who  considers  this  uncertainty  of  the  amount  as  an  omission  proper 
to  be  supplied  by  the  leffi8lature.(2)  Yet  another  crown  lawyer  of 
*  great  authority  arsues,  that  it  is  at  least  doubtful,  whether  there  be 
any  necessity  by  the  common  law,  or  by  any  statute,  that  a  grand 
juror  (except  in  some  few  instances)  should  be  a  freeholder.(a) 

In  determining  whether  there  be  reasonable  cause  to  put  the  accused 
on  his  trial,  the  grand  jury  are  to  hear  ^evidence  in  sup-  r  ^^^^  •■ 
port  only  of  the  charge  :{b)  and  one  witness  is  sufficient,  ^  ^ 

except  in  treasons  inducing  corruption  of  blood,  where  a  plurality  is 
required,  as  the  ground  for  finding  the  bill.(c)  The  grand  jury  ought 
in  strictness,  not  to  declare  that  part  of  the  indictment  is  true,  and 
part  false ;  or  give  their  judgment  on  it  with  any  special  reservation ; 
out  decide  generally  on  the  whole  contents. 

We  are  told  by  two  chief  justices,  Hale  and  Pemberton,  that  the 
^nd  jury  ought  to  find  the  bill,  if  there  be  but  probable  evidence,  for 
It  is  only  an  accusation.((/)  While  others,  humanely  considering  the 
anxiety  excited  by  criminal  trials,  the  dangers  of  perjury,  and  the 
aufierin^s  and  ignominy  of  imprisonment,  have  maintained  that  a 
grand  jury  ought  to  have  a  firm  persuasion  of  the  justness  of  the 
ciMirge,  for  they  are  sworn  to  present  nothing  but  the  truth,(e)  and 
one  reason  why  a  petty  jury  could  not  be  called  in  question  for  their 
verdict  in  a  criminal  case  by  the  writ  of  attaint,  is,  that  the  prosecu- 
tion was  authorised  by  the  oaths  of  the  former  inquest.  What  Sir 
Edward  Coke  lays  down  in  regard  to  treason,  may  be  applied  to 
prosecutions  for  other  crimes ;  that  seeing  the  indictment  is  the  foun- 
dation of  ail,  and  is  commonly  preferred  in  the  absence  of  the  party 
suspected,  there  ought  to  be  substantial  proof.(/) 

The  law  provides  an  additional  security  against  the  peril  and  fre- 
quency of  unjust  accusations,  by  making  the  prosecutor  of  the  charge 
responsible  in  a  civil  action.    It  ought,  nowever,  to  appear  that  such 

EroaecQtor  acted  with  intentional  falsehood  and  malevolence.  This 
eing  ascertained,  exemplary  damages  are  usually  awarded.  For  it 
is  difficult  to  conceive  any  cause  in  which  the  complainant  can  have 
sustained  a  more  sensible  injury,  *or  in  which  the  wrong-  r  ^^^.  •. 
doer  can  have  shown  a  more  determined  malignity,  or  L  J 

merited  juster  indignation. 

These  seem  to  be  the  most  observable  points  in  the  general  doctrine 
of  indictments :  which  Sir  Matthew  Hale  pronounces  to  be  the  most 
regular  and  safe  way  of  proceeding  in  all  criminal  suits,  and  most 
consonant  to  Magna  Charta  and  other  ancient  statutes,  (g-) 

(s)4BLCoiii.30S. 

(«)  9  Hawk.  P.  C.  316.  Tet,  in  the  preoedini;  pa^  s.  16,  he  sayi  grand  jurors  ought  to 
be  freemen.  Bat  it  ia  now  settled  that  it  is  not  poaiti? ely  required  by  law,  either  in  £nf  • 
land,  Anoo.  Rusa.  6l  Ryl  177,  or  in  Ireland,  Rex  ▼.  Sheridan,  13  liow  St  Tri.  611,  that 
grand  jarora  ahould  be  freeholders. 

(6)9HaLP.C.  157. 

le)  3  Hawk.  P.  C.  256.  But  two  witneases  are  m\bo  required  before  the  grand  jury  in 
indictmcnis  for  perjury,  as  otherwise  it  is  only  oath  against  oath.  Rex  v.  Muscott,  19 
Mod.  195.    Clifford  v.  Brooke,  13  Vea.  134. 

(d)  a  Hal.  P.  C.  157.    3  St  Tri.  416.  5  St  Tri.  3,  ed.  1730,  13  How.  St  Tri.  61 1. 

(a)  4  Bl  Com.  305.  i  HaL  P.  C.  61. 157.  Emlyn^a  notes.  (/)  3  InsU  35. 

(g)  3  HaL  P.  C.  151». 
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II.  The  other  mode  of  public  prosecution  is  by  an  information  filed 
by  the  proper  officer,  without  any  previous  finding  by  a  jury.  What- 
soever certainty  is  requisite  in  an  indictment,  the  same  at  least  is ' 
necessary  in  an  information.(A)  But  yet  this  mode  of  criminal  ailo- 
gation  cannot  be  resorted  to  in  capital  cases,(i)  nor  for  misprision  of 
treason.(J)  All  or  most  of  the  statutes  which  exact  pecuniary  forfeit- 
ures for  certain  misdemeanors,  allow  the  penal  sum  to  be  recovered 
by  action  or  information,  but  the  civil  is  the  more  usual  procedure. 
Informations  are  filed  either  by  the  master  of  the  crown  office,  or  by 
the  attorney  general.  The  former  are  exhibited  for  numerous  offen- 
ces inferior  to  felony :( A)  such  in  particular,  as  wilful  and  corrupt 
oppression  by  a  justice  of  peace  in  the  execution  of  his  office,(/)  lan- 
guage amounting  to  a  challenge  to  fight,(m)  libels,(7i)  and  all  kinds  of 
dangerous  conspiracies  and  combinations.(o)  This  also  is  a  frequent 
mode  of  bringing  to  adjudication  the  right  to  any  disputed  franchise 
in  a  corporalion.(p)  But  the  discretionary  power  of  filing  accusa- 
tions on  record  being  thought  pernicious,  the  master  of  the  crown 
r  #235  1  office  was  by  the  statute  4  &  6  Will.  &  Mary,  *c,  18, 
•"  -I  forbidden  to  exercise  ft,  without  express  authority  from 

the  court  of  King's  Bench,  and  some  cautionary  regulations  were 
ordained  in  regard  to  costs  to  be  paid  to  the  defendant.(7)  How- 
ever, the  other  species  of  informations  is  particularly  excepted  from 
the  operation  of  this  law.  For  it  was  thought  expedient  that  tl>e 
attorney-general  should  have  free  scope  to  prosecute,  without  impedi- 
ment or  delay,  such  libels  and  other  offences  as  immediately  afiect 
the  interest  of  the  state,  insult  the  sovereign,  scandalise  the  credit,  or 
endanger  the  security  of  government.  To  these  reasons  we  may 
venture  to  add,  that  as  it  is  inconsistent  with  the  royal  dignity  to 
commence  an  action  for  defamation  or  other  injury,  as  a  subject 
may  do,  without  asking  permission  of  any  court  for  that  purpose,  so 
majesty  ought  to  be  equally  unrestrained  in  the  only  proceeding  to 
which  it  can  properly  resort. 

It  is  usual  for  the  King's  Bench  to  refuse  the  liberty  of  filing  an 
information  to  a  suitor  who  has  incurred  similar  culpability ,(r)  or  is 
proceeding  by  civil  action  to  redress  the  same  cause  ot  complaint  ;(s) 
and  likewise  to  the  attorney-general  for  state  ofienceS)  since  be  has 

(h)  2  Hawk.  P.  C.  S61.        (0  Rex  w.  Berehet,  I  Show.  109.  9  Hawk.  P.  a  9G0. 

U)  S^Hawk.  P.  C.  360.  {k)  Anon.  Lofft,  353.   Arobb.  Cr.  L.  43,  •d  3. 

(/)  Rex  V.  Williami,  3  Burr.  1317.  Rex  v.  Hann,3  Burr.  1716. 

(m)  Rex  V.  Hankey,  1  Borr.  31(i.  See  Rex  t.  Willett,  6  T.  R.  394.  1  Hawk.  P.  C.  e.  63, 

3. 

(n)  Rex  ▼.  MUea,  1  lhug»  3R4.  Rex  y.  Haswell,  1  Doug.  387.  Rex.  ▼.  Wat«m,3  T.  R. 
205, 3U6.  Rex  w,  Jolliffe,  4  T,  R.  385. 

(«)  Rex  ▼.  Peach,  Ij  Burr.  546.  Rex  ▼.  JdliflTe,  1  East,  154.  Rex  y.  Dodd,  9  East,  516. 
Rex  V.  Brisao,  4  East,  164. 

(p)  A  quo  warranto  iofbrmation  at  the  relation  of  a  private  proaecutor  can  be  agaim* 
indiTidualB  only.  The  attorney-^neral  only  has  power  -to  inform  a||;ainst  the  wbde  bodj, 
as  a  corporation,  for  the  usurpation  of  unauUioriscd  powers.  Rex  y.  Carmarthen,  3  finrr. 
a69.  1  Black.  187.  Rex  y.  Ofdcn,  10  Barn.  6l  Cress.  133. 

iq)  See  Rex  y.  Brooke,  3  T.  R.  197. 

(r)  Rex  y.  Hankey,  1  Burr.  316.  Rex  y.  Peach,  1  Burr.  548.  RexT.  Dodd,  9  East,  516. 
And  in  jrranting  informations  for  libel,  the  court  invariably  requires  an  affidavit  of  inno- 
cence of  the  charge,  Rex  v.  Miles,  1  Doujr.  384,  unless  in  circumstances  which  make  tbia 
impracticable.    Rex  v.  Uaswell,  1  Doug.  387.    Rex  y.  Williams,  5  Bam.  6l  Aid.  595. 

i$)  Rex  y.  Sparrow,  3  T.  R.  19a 
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the  power  in  his  own  hands.(0  If  a  statute  be  barely  prohibitory,  it 
is  not  a  around  for  an  iuforniation,  though  in  such  a  case  an  indict- 
ment will  lie.{u)  For  it  seems  to  require  some  peculiar  flagrancy  to 
authorise  this  mode,  of  which  the  court  of  King's  Bench,  as  custos 
morum  of  the  nation,  judges:  and  when  allowance  is  given  to  enter 
the  suggestions  on  record,  the  charge  is  penned  with  its  descriptive 
complexion,  and  circumstantial  aggravations.  It  is  apparent,  that 
these  particulars,  if  submitted  to  a  grand  jury  in  the  form  r  ^«og  -. 
of  an  indictment,  •might  introduce  perplexity  how  far  ^  -' 

each  of  them  was  material,  and  how  far  ascertained  in  proof.  In 
conformity  to  the  idea  above  expressed,  if  the  defendant  be  convicted 
on  an  information,  he  is  usually  sentenced  to  a  more  exemplary  pun- 
ishment. The  attorney-general,  commonly  speaking,  may  put  a  stop 
to  criminal  prosecutions  :(i;)  but  if  he  attempt  to  exercise  this  power 
in  a  proceeaing  on  a  penal  statute,  the  prosecutor  need  not  refrain 
from  endeavouring  to  recover  his  portion  of  the  sum  at  which  the 
prohibited  delinquency  is  appreciated.(u7)  In  case  of  an  information 
applied  for,  there  is  little  or  no  room  to  bring  an  action  for  a  mali- 
cious prosecution.  The  court  judges  of  the  effect  of  the  suggestions ; 
and  if  they  be  untrue,  the  oath  of  the  accused  has  been  admitted  so 
far  to  exculpate  him,  that  no  information  has  been  allowed  to  be 
filed.(x) 

III.  There  remains  to  be  mentioned  a  third  very  different  mode  of 
resorting  to  the  penal  laws,  called  an  appeal.(y)  The  word  as  here 
used  denotes  that  civil  action,  which  may  be  brought  against  a  rob- 
ber, and  against  the  more  injurious  violator  of  chastity  or  personal 
security  by  rape  or  mayhem. {«)  But  the  most  common  species  of 
appeal  is  that  for  murder,  which  must  be  instituted  by  the  widow  or 
heir  male  of  the  deceased.(a)  An  appeal  is  a  private  cry  for  criminal 
justice :  and  if  the  case  be  proved,  the  king  cannot  intercept  the  exe- 
cution of  the  sentence  ;(6)  but  the  plaintiff  may  discontinue  this,  like 
any  other  suit.  This  proceeding  is  allowed  to  be  a  relic  of  that 
Gothic  polity,  which  resented  crimes  as  individual  injuries,  yet 
untaught  in  the  philosophy  of  considering  them  as  they  affect  the  com- 
munity, and  yet  undisciplined  in  the  moral  ends  of  punishment.  To 
endeavour  by  salutary  chastisement  the  reformation  •of  r  ^qqi^  n 
the  criminal,  and  to  strike  a  necessary  terror  by  cutting  ^  I 

off  the  most  pernicious  members  from  society,  may  be  the  due  pro- 
vince of  human  judges,  for  penal  sanctions,  to  be  just,  must  always 
have  some  other  end  than  that  of  repaying  evil  for  evil.  It  is  not  to 
man  that  vengeance  belongeth.(c)    Grotius(i)  and  Pufiendorf(e)  argue 

'  (I)  Rez  ▼.  Philli|Mi,  3  Burr.  1564.  Rex  ?.  Phillipo,  4  Burr.  2090. 

(If)  Crofloii*s  case,  1  Vent.  63 ;  but  see  Rex  v.  Moor,  U  Mod.  128.  Attornej-geDera]  t« 
Read,  2  Mod  302. 

(V)  Rei  ?.  Straiton,  I  Doug.  240. 
.  («)  SireUoo  ▼.  Taylor,  1  Leon.  119.    Hamnumd  v.  Gryffith,  Cro.  Eliz.  583.    See  Rcz  ▼• 
Hymen,  7  T.  R.  536. 

(s)  Rex  ▼.  Barratt,  2  Doo^.  406. 

iyj  Thk  proceeding  is  now  abolished  by  stat.  59  Geo.  Til.  c.  46,  and  this  section  is  on!/ 
retained  as  matter  of  history.  {z)  At  one  tine  for  arson,  2  Hawk.  P.  C.  175. 

(a)  2  Hawk.  P.  C.  166.  (6)  2  Hawk.  P.  C.  375. 

<c)  Deut  xxxii.  35.    Rom.  xiL  19.    Heb.  x.  3u.    ((/)  De  Jur.  B.  Sl  P.  lib.  IL  o.  xx.  f.  5« 

(s)  Puff.  J.  N.  &  O.  lib.  IL  c.  iv.  a.  12,  ad.  fio.    See  Bac.  Ess.  4. 
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ftad  dertionstrate,  that  revenge  is  a  desire  wholly  unalKed  to  our 
rational  nature.     He  that  retaliates  his  grievance  upon  another,  says 
Seneca,  oflends  only  wiih  a  belter  excuse.(/)     The  appointed  mea- 
sure and  object  of  human  punishments  is  the  utility  of  the  common* 
weaUh.(g")    They  are  frustrated  of  their  effect  when  inflicted  to  gratify 
private  resentment,  without  any  view  of  public  good.     If  personal 
revenge  has  been  tolerated  in  some  states,  it  is  ascribed  to  the  untract- 
able  savageness  of  the  people  ;(A)  it  has  no  affinity  with  improved 
civilisation^     Yet  Chief  Justice  Holt  once  expressed  his  surprise  that 
an  appeal  should  be  termed  an  odious  prosecution.    He  esteemed  it  a 
noble  remedy,  and  a  badge  of  the  rights  and  liberties  of  an  English- 
man; since  it  had  been  favoured  by  acts  of  parliament,  and  was  in 
some  cases  of  evident  necessity,  and  therefore  ought  to  be  encou- 
raged.(t)     It  does  not  appear  to  whom  in  particular  he  directed  this 
reproof  ;(i)  but  appeals  are  by  many  holden  in  a  contrary  estimation. 
If  the^  have  been  favoured  by  the  legislature  in  some  instances,  they 
have  m  many  more  been  discountenanced  by  law.(A)    None  of  the 
statutes  for  amending  technical  errors  extend  to  this  prosecution.(/) 
Want  of  the  ulmostprecision  in  every  stage,  in  every  word,  defeats 
the  suit  forever.     The  defendant  ought  to  have  a  copy  of  the  pro- 
ceedings, which  better  enables  him  to  examine  their  defecls^m)    If 
the  original  writ  be  lost,  or  even,  by  corrupt  means,  purloined  and 
r    •338    ^  *^®8troyed,(»)  or  if  in  appeals  of  murder  the  immediate 
I-  ^  heir  die,  this  vindictive  action  is  absolutely  precluded.(o) 

So  if  the  deceased  left  a  wife,  innocent  of  his  death,  who  neglects  to 
bring  an  appeal,  it  cannot  be  brought  by  the  heir.(p)  Malicious 
appeals  are  highly  penal  by  a  very  ancient  statute  ;(^)  which  must 
inevitably  have  operated  as  a  general  discouragement  It  is  farther 
observed,  that  in  some  cases  appeals  are  of  evident  necessity.  These 
cases  are  sufficiently  obvious ;  nrst,  where  a  jury  acquits  a  prisoner 
apparently  guilty ;  secondly,  where  the  kmg  unadvisedly  extends  bis 

Ererogative  of  pardon.  Acquittal  on  an  indictment  was  at  common 
iw  a  bar  to  this  action.  The  statute,  3  Hen.  VII.  c.  1,  which  makes 
the  alteration,  is  construed  to  extend  only  to  appeals  of  death.(r)  To 
see  a  criminal  dragged  to  execution  who  had  been  acquitted  by  a  for- 
mer jury,  must  excite  anxious  sensations.  Some  men  might  oppose 
verdict  to  verdict,  though  it  were  urged  that  the  preceding  one  was 
erroneous  or  corrupt.  In  consequence  of  which,  that  fortress  of  libertv, 
the  trial  by  jury,  might  suffer  disrepute.  So,  if  the  king  should 
improvidently  pardon,  it  may  be  doubted  whether  the  benefit  resulting 
to  the  community  from  the  execution  of  a  single  malefactor  would 
countervail  the  detriment  arising  from  thus  questioning  the  conduct  of 
the  sovereign.(s)     An  ideal  state  of  society  may  be  supposed. 


(/)  De  Ira,  till.  II.  e.  zxzU.  (g)  Puff.  lib.  VIII.  o.  iii.  ss.  23, 24 

(A)  Paff.lib.  Vlll.  c.  iii.  a.  11.  (t)  Rex  ▼.  Toler,  1  Ld.  Rtym.  557. 

ij)  See  Stoat  ▼.  Towler,  13  Mod.  875.        (k)  4  BL  Comm.  315.    {t)  S  Hawk.  P.  C.  192. 

(m)  Reynolds  v.  Kenige,  Skin.  634.    See  Bigby  t.  Kennedy,  5  Burr.  3656. 

(n)  Rez  V.  Toler,  1  Ld.  Raym.  555.  557.    1  Salk.  177.  (o)  3  Hawk.  P.  C.  165. 

ip)  Id.  164, 165.  (q)  Stat  13  Edw.  I.  c  13.    4  BL  Comm.  315. 

(r)  3  Hawk.  P.  C.  374.    See  Armstrong  ▼.  Lisle,  Kel.  C.  C  94. 

(s)  The  principal  recommendatioD  of  appeals  was,  that  they  ezcladed  the  abuae  of  the 
crown's  prerogative  of  pardon.  Rez  ▼.  Parsons,  3  Salk.  499.  At  an  early  period  of  our 
hiit4;ry,  pardons  for  any  crime  were  to  be  parohated.    Hallam,  Middle  Ages,  vol  iii.  349, 
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demanding  this  mode  of  obtaining  justice.  But  in  such  times  little 
good  could  be  expected  from  this  expedient.  The  above  reasons  are 
levelled  only  against  the  frequent  ^bringing  of  appeals ;  r  ^qqq  -t 
and  so  far  are  supported  by  practice,  for  the  action  has  ^  -' 

been  rarely  brought ;  and  still  more  rarely  has  it  happened  that  the 
life,  unforfeited  to  the  public  by  the  general  administration  of  criminal 
justice,  has  eventually  fallen  a  sacrifice  to  the  appellant's  prosecution. 

I  have  already  mentioned  a  very  ancient  statute,  which  makes  it 
extremely  penal  to  prefer  a  malicious  accusation  in  this  form.  Be- 
sides the  provisions  of  that  act,  passed  in  the  year  1285,  an  action 
lies  at  common  law  to  recover  damages  for  this,  as  for  other  ground- 
less prosecutions.  (/)  But,  as  appears  from  the  report  of  a  case  in  the 
year-books,  if  an  indictment  had  previously  been  brought  by  others, 
it  indemnified  the  appellant,  as  being  sufficient  proof  that  he  did  not 
sue  maliciously,(u)  nor  originally  disseminate  the  calumny  and  slan- 
der. 

Such  are  the  ordinary  modes  of  commencing  criminal  prosecutions. 
If  in  their  first  or  subsequent  stages  they  should  be  sometimes  encum- 
bered with  greater  difficulties  and  obstructions  than  are  known  in 
other  countries,  we  may  ascribe  it  to  this  influencing  principle  adopted 
by  our  law,  that  it  is  better  that  guilt  should  frequently  escape,  than 
•ne  innocent  person  fall  a  victim  to  injustice.(i;) 

•d.  3.  M«ny  inttanoef  vtdghi  be  cited  in  Fraooe,  under  tbe  old  re^rtme,  of  the  difficulty  of 
paoishing  a  crimioal  of  high  raok  for  any  cnnye,  however  flagrant.  As  initances  of  appealf 
oaving  been  necessary  to  prevent  the  disappointment  of  justice,  see  Norcott  t.  Norcott,  14 
How.  St  Tri.  1324.  10  Harg.  St  l*ri.  App.  39.  Stout  v.  Cowper,  1 3  How.  St  Tri.  1 106. 
13  Mod.373.  1  Ld.  Raym.  557.  Di^bv  ▼.  Kennedy,9  Bl.  716.  They  hate  been  very  pro. 
perly  abolished,  it  being  found  impossible  to  prevent  Uieir  being  compounded  for  money. 

(0  2  Hawk.  P.  C.  197.  (u)  Year-book  40  Edw.  III.  42.  pi.  24. 

(t>)  FortescuedeLaud.  c.27. 


♦LECTURE  XXXIX.  [     •340    ] 

or  TRIALS  BY  THE  PEERS  OF  THE  REALM. 

In  the  last  lecture  I  endeavoured  to  sketch  the  forms  of  criminal 
prosecutions,  prefacing  that  account  with  a  review  of  the  criminal 
code  in  other  countries  and  then  speaking  of  indictments,  informations, 
and  appeals,  in  the  ordinary  courts  of  law.  I  shall  now  consider  cri- 
minal trials  before  the  august  tribunal  formed  by  the  peers  of  the 
realm. 

However  just  or  expedient  it  may  be  that  the  judicial  power  of  a 
state  be  kept  distinct  from  the  legislative  and  executive,  yet,  in  the 
primitive  foundations  of  most  governments,  they  have  usually  been 
confounded,  and  indiscriminately  administered  by  the  same  magis- 
trates.   The  first  monarchs  were  generally,  as  Homer  terms  them, 

and  we  have  had  frequent  occasion  to  observe,  in  our  legal  history, 
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how  great  a  share  of  judicature  was  dispensed  by  our  ancient  princes 
in  their  councils  and  national  assemblies.  To  this  common  occur- 
rence many  causes  naturally  conspire.  In  early  and  unlettered  ages 
that  refinement  in  policy  was  undiscovered  which  teaches  us  the  dan- 
ger arising  to  public  liberty  from  reposing,  in  the  same  man  or  set  of 
men,  the  supreme  magistracies  of  making,  executing,  and  interpreting 
laws.  In  many  places  we  may  suppose  a  multitude,  newly  formed 
into  social  order,  thought  they  could  not  confide  too  much  in  the  poten- 
r  ^jj^j  T|  tates  whom  they  had  chosen  to  obey,  and  ♦held  in  reli- 
*-  '  J  gious  veneration.  But,  above  all,  the  total  absence  of 
written  laws,  or  the  obscure  conciseness  of  them,  made  it  every 
where  necessary  to  resort  to  a  kind  of  sacred  and  oracular  authority 
for  interpretation  and  direction.  Uence,  in  this  country,  the  judicial 
supremacy  of  the  king  in  parliament  is  an  original  part  of  the  consti- 
tution. While  our  legal  customs  were  chiefly  traditional,  unregistered 
in  books,  and  unauthenticated  by  records,  numberless  causes,  criminal 
and  civil,  were  submitted  fo  parliamentary  adjudication,  as,  from  time 
to  time,  the  novelty  of  a  question  created  difficulty  and  doubt,  and 
the  importance  of  it  exacted  circumspeciion.(6)  But  our  sovereigns 
have  now  long  lost  their  judicial  character,  though  the  traces  of  it  are 
very  visible  and  frequent  in  the  language  of  records.  So,  likewi^ 
the  peers  have  for  several  ages  past  declined  to  exercise  any  jurisdicr 
tion  in  litigation  respecting  property  in  the  first  instance,  reserving 
themselves  in  civil  suits  as  the  last  resort,  to  which  writs  of  error  from 
courts  of  law,  and  appeals  from  courts  of  equity  (which  have  been 
both  separately  noticed)(c)  are  to  be  preferred.  But  the  criminal 
judicature  of  the  lords  in  parliament  furnishes  a  wide  field  of  juridical 
observation ;  and  I  shall  in  this  and  the  two  succeeding  lectures  con- 
sider the  topics  on  that  head  most  deserving  attention.  I  shall  not, 
however,  treat  of  the  summary  animadversion  used  for  slander  or 
contempt  of  the  house,  or  any  member  thereof,  or  any  breach  of  pri- 
f  *342  1  ^*l^g®-(^  J^  's  necessary,  perhaps,  that  *such  privileges 
^  -I  should  be  undefined,  and  that  a  degree  of  discretionary 

power  should  be  inherent  in  that  transcendent  court,  to  be  exerted  in 
Its  own  vindication,  and  to  guard  its  constitutional  dignity.  Neither 
is  there  much  to  be  said  of  writs  of  error  in  parliament  to  reverse 
judgments  of  attainder  pronounced  in  the  King's  Bench;  the  instances 
of  which  are  extremely  rare :  though  it  may  be  inferred  that  such  a 
writ  may  be  brought,  with  the  attorney-general's  consent,  either  by 
the  party  himself,  or,  after  bis  death,  by  his  heir  or  executor. 

(b)  Hale*iJurisdiction,c.ZTiiLpp.li3, 114.    SeeClintoD  T.I>elapool,4  RotParll5i. 

«)  LeotVIII. 

(d)  Chief  Baron  Comyni  sayi,  very  ^nerally,  **  the  house  may  exaroioe  it,  and  inflict 
such  ponishmenl  as  to  them  seems  g^ood.**  Com.  Di^.  Parliament,  L.  11.  Id  Cater's  case, 
8  Mod.  340,  the  defeadaiit  was,  for  a  breach  of  privile^  sentenced  by  the  hoose  to  be  fined, 
imprisoned,  and  twioe  plUoried.  How  vague  and  arbitrary  this  power  was  ihon  thoagbt  to 
be,  appears  from  the  fact,  tliat  Pope  caused  CurU,  the  bookseller,  to  be  summoned  to  the  bar 
oft)ie  house  of  lords  for  a  breach  of  privilege  in  publishing  his  letters,  some  of  which  were 
written  by  peers.  See  Johnson*s  Life  of  Pope.  But  the  right  is  unquestionable.  Rex  v. 
Flower,  8  T.  R.  314.  27  How.  St  Tri.  1092,  though  the  house  have  in  general  been  sparing 
and  temperate  in  its  exercise,  and  have  preferred,  in  extreme  cases,  addressing  the  crown  to 
direct  a  prosecution.  The  mildest  sentence  for  an  act  voted  by  the  house  to  ^  a  breach  of 
privilege,  is,  being  obliged  to  enter  into  a  recognisance  for  good  behaviour.  Lord*4  Joor- 
nala,  voL  xxxix.  pp.  314. 331. 
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I  proceed,  therefore,  to  the  ancient  mode  of  criminal  prosecution, 
called  appeals  in  parliament. 

These  were  exhibited  to  the  lords  sometimes  by  the  instigation  of 
the  prince»  and  sometimes  by  the  zeal  of  private  subjects.  The  pro- 
ceedings appear  to  have  been  summary  and  irregular,  oppressive  to 
the  accused,  and  not  aflfording  proper  opportunities  of  defence.(e) 
They  were  generally  instituted,  especially  when  they  contained  a 
charge  of  state  offences,  more  to  gratify  personal  resentment  or  the 
eods  of  faction,  than  to  promote  public  justice.  The  principal  era  of 
these  prosecutions  is  the  reign  of  Edward  IIL,  and  that  of  his  imme« 
diate  successor.  According  to  the  spirit  of  the  limes,  the  matter 
o^ight  generally  be  decided  by  combat ;(/)  but  this  seems  excluded 
on  a  charge  of  treason  which  could  be  proved  by  witnesses,(^)  and 
perhaps  in  other  cases;  for  we  must  not  expect  certainty  or  clear-* 
ness,  when  points  were  terminated,  not  so  much  by  adjudged  prece^ 
dents,  as  according  to  the  will  of  the  predominant  party.  There  are 
many  judgments  of  the  lords  against  commoners  accused  before  them 
of  misdemeanors  ;(h)  but  they  could  not  rei^ularly  try  persons  under 
the  degree  of  peerage  for  any  capital  crime.  This  constitutional 
doctrine  is  strongly  enforced  in  the  record  or  statute  of  the  fourth 
year  of  ♦Edward  III.  ;(i)  yet  in  the  succeeding  reign  there  r  ^^^43  i 
are  several  precedents  ot  appealed  commoners  capitally  ^  -I 

arraigned  before  the  lords,  but  probably  with  the  concurrence  of  the 
other  house.{j) 

During  the  misguided  reign  of  Richard  II.,  the  lords  appellants  (as 
they  were  called)  exhibited  their  memorable  accusation  against  the 
ministers  and  judges  of  that  king,  and  carried  on  their  designs  with 
armed  force  and  tumult.(AE)  The  sages  of  the  civil  and  comcnon  law, 
to  whoiT)  it  was  referred,  declared  the  proceedings  irregular ;(/)  but 
it  was  voted  by  the  king's  constrained  assent,  that  the  appeal  was 
according  to  the  law  and  course  of  parliament,  by  which  alone  it 
ought  to  be  determined,  and  not  elsewhere,  nor  by  any  other  rule  of 
decision.(m)  These  appellants  were  ten  years  afterwards  appealed 
themselves,  at  the  instigation  or  with  the  concurrence  of  the  king 
whom  they  had  insulted,  and  who  retaliated  on  them  with  equal  ani- 
mosity, and  with  the  same  show  of  military  preparation.(n)  For  he 
summoned  his  confidential  adherents  to  lepair,  with  many  archers 
and  armed  followers,  to  that  national  council,  which  was  called 
ferale  parliamentum,  and  which,  if  historians  are  to  be  believed,  must 

(«)  SeM.  Judicature  of  ParliameBt,  Works,  vol  ill  1601.  Hale,  Hiit.  C.  L.  oh.  iii.  pp. 
55,56. 

(/)  In  the  COM  of  the  Dake  of  Hereford  and  the  Dake  of  Norfolk,  3  Rot  ParL  383,  bat- 
Ue  ia  recorded  to  have  i)een  joined,  because  no  sufficient  proots  could  be  found. 

ig)  Brambre*8  case,  Seld.  Jur.  Pari.  Works,  yoL  iii.  1618.    1  How.  St  Tci.  1 15. 

(A)  See  3  Seid.  Works,  1610. 1619. 

(i)  3  Rot.  Pari.  54.  4  BL  (^omm.  259,  260.  cit  See  2  Hall.  Const  Hist  603, 604,  ed.  2. 
-  ii)  3  Seld.  Works,  l(J04.  1619 ;  but  tlioj  were  impeached  by  the  commons. 

ik)  1  Purl.  Hist  4H6.  2v)9.  1  Cobb.  Purl.  Uiiit  198.  3  Hume,  2&i^  ed.  12aio.  3  Hallam, 
Middle  Agres,  100,  ed.  3. 

(/)  1  Pari.  Hist  454.  3  Hallam,  Middle  A^es,  106, 107,  ed.  3 ;  but  by  the  record  in  par. 
liaroent  it  does  not  appear  that  they  declnrcd  tlie  proceeding  null  and  void,  but  not  accord- 
ing to  the  course  of  commoo  or  cit il,  though  coaformable  to  parlitiffienUryt  law.  3  Seld. 
Works,  1022.  (m)  3  Seld.  Works,  1622.    1  How.  St  Tii.  1 13. 

(»)  3  Hdllara,  Middle  Ages,  p.  114,  ed.  3.     1  Pari.  Hist  486.  502.    3  Sold.  Works,  1612. 
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have  resembled  the  tumultuous  arraignments  which  sometimes  dis- 
turbed ancient  Rome,  rather  than  the  just  and  rational  seat  of  British 
Themis.  This  parliament,  which  repealed  all  the  proceedings  of 
that  holden  in  the  eleventh  year  of  the  same  reign,(o)  had,  in  its  turn, 
aH  its  acts  annulled  by  the  legislature  under  Henry  IV.  :(/>)  such 
was  the  mutual  violence  that  prevailed.  There  is  no  doubt,  that 
r  •344  1  ^'"8  Richard's  ministers  and  *judges  were  liable  to  just 
I-  -■  punishment  for  the  pernicious  counsel  they  had  given 

him  ;  but,  as  they  were  prosecuted  with  factious  tumult,  the  original 
appellants,  in  their  turn,  merited  a  severe  sentence,  as  disturbers  of 
the  public  peace,  apd  menacers  of  their  sovereign.  However,  of  the 
two  appeals,  the  nation,  it  seems,  at  that  time,  thought  the  latter 
more  unjustifiable  than  the  former.(9)  These  temporary  tumults  pro* 
duced  a  permanent  benefit  to  the  commonwealth.  For,  in  the  first 
year  of  Henry  IV.,  the  commons,  according  to  the  ancient  mode  of 
passing  laws,  petitioned  the  king  to  abolish  the  pernicious  practice  of 
appeals  in  parliament.  The  prayer  of  the  petition  expressed  treason 
and  felony  only,  but  the  statute  thereupon  made  was  generaL(r) 
For  the  appeals'  in  the  time  of  Richard  II.,  which  were  the  grievances 
sought  to  be  redressed,  were  not  only  of  treason  and  felony,  but  of 
misidemeanors  also,  and  it  was  necessary  to  have  the  remedy  as  large 
as  the  mischief.  This  statute  has  effectually  abrogated  appeals  by 
any  subject  of  whatever  dignity,  and  was  relied  on  as  decisive  by 
the  judges,  who  unanimously  denied  the  legality  of  Lord  Bristol's 
articles  exhibited  against  the  Lord  Chancellor  Clarendon.(i)  The 
commons,  collectively,  may  indeed  prefer  impeachments,  as  will  be 
seen  in  the  next  lecture.  But  as  to  accusations  brought  into  parlia- 
ment even  in  the  king's  name,  or  prosecutions  ordered  by  him  there 
without  indictment  found,  these  seem  to  have  been  of  the  same  nature 
with  appeals,  and  to  have  perished  with  them.  For  in  the  reign  of 
Henry  VII.,  when  that  king  required  a  supposed  delinquent  to  be 
attainted  and  lose  his  land,  the  judges  determined  the  proceeding  to 
be  void.(Q  It  does  not  appear  who  it  was  that  provoked  his  sove- 
p  %oAQ  1  reign's  vengence,  or  *excited  his  avarice.(tt)  If  a  peer, 
I-  J  there  ought  to  have  been  an  indictment  by  a  ffrand  jury, 

or  an  impeachment  by  the  commons;  if  under  that  rank,  the  lords 
could  not  attaint  him  but  by  act  of  parliament.  I  shall  not  attempt 
farther  to  scrutinise  the  nature  of  these  abrogated  appeals,  of  which 
no  clear  account  can  easily  be  extracted  from  the  records,  only 
observing,  that  the  abolition  of  them  is  generally  treated  as  a  happy 
accession  to  public  liberty  and  peace,  and  that  this  review  of  such 
summary  and  tumuhuous  accusations  may  tend  to  show  the  value  of 
more  orderly  prosecutions. 

(o)  3  Hallam,  Middle  A|ref,  p.  114,  ed.  3.    1  Pari.  Hist  510. 

(p)  Stat  1  Hen.  IV.  c  3. 

(a)  See  Walnin^bam  and  FabiaD,  cited  3  Pari.  Hist  56.  And  see,  on  the  other  band, 
3  Hallam,  Middle  Ages,  120,  ed.  3.  (r)  HaL  Hist  C.  L.  c.  iii.  p.  56. 

(a)  So  that  **  a  charge  of  high  treason  cannot  be  originally  brought  in  the  house  of  lords 
by  one  peer  against  another.**    6  How.  St  Tri.  319.  314, 315. 

(f)  It  appears  that  he  was  attainted  by  the  house  of  lords  only,  without  any  concarrence 
of  the  comnions ;  and  the  judges  held,  that  he  incurred  no  forfeiture.  Year-book  4  Hen. 
VII.  18,  pi.  11. 

(M)  See  fiacon*s  Life,  Works,  vol  t.  p.  15,  ed.  1819. 
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The  other  occasions  of  exercising  criminal  judicature  by  the  lordsi 
are  the  trials  of  indicted  peers,  the  proceedings  on  impeachments, 
and  the  passing  of  occasional  laws  to  attaint,  or  inflict  pains  and  pen- 
ahies  on,  particular  culprits.  The  two  latter  methods  are  only  to 
answer  extraordinary  emergencies ;  but  the  trial  of  indicted  peers  by 
those  of  the  same  rank  is  the  regular  and  necessary  course,  and  will 
occupy  the  remaining  part  of  this  lecture. 

First,  then,  as  to  the  offence ;  for  it  is  not  to  every  transgression 
that  this  form  of  trial  is  allotted.  The  peers  of  the  realm,  who  are 
the  hereditary  counsellors  of  their  sovereign,  are  not  to  be  summoned 
to  try  every  offence  of  which  one  of  their  number  is  accused.  Trea- 
son, felony,  and  any  participation  or  concealment  of  such  guilt,  are 
the  only  crimes  thus  cognisable.(v)  Inferior  misdemeanors,  with 
whatever  circumstances  of  aggravation  they  may  be  attended,  are 
regularly  to  be  tried  by  a  jury ;  in  the  legal  phrase,  by  the  country. 
So,  likewise,  the  prosecution  called  an  appeal  (for  the  word  is  used 
in  various  senses  in  our  law)  might  have  been  brought  against  a  lord 
of  parliament  before  the  ordinary  tribunal.(t&)  This  is  said  to  depend 
on  the  words  of  Magna  Charta,  which,  running  in  the  name  of  the 
king,  declares,  "  nee  super  eum  ibimus,  nisi  per  judicium  r  ^SM  1 
♦parium  suorum."(x)     That  clause,  therefore,  was  sup-  *-  ■' 

posed  not  to  restrain  appeals,  which  were  private  prosecutions,  and 
as  exclusively  the  suit  of  the  particular  plaintiff  as  any  other  action, 
and  that,  consequently,  there  was  no  necessity  that  the  trial  should  be 
by  the  peers  of  the  defendant. 

But  a  peer  cannot  wave  this  mode  of  trial  in  cases  proper  to  be  so 
determined.  Indeed  Lord  Berkley,  being  arraigned  for  the  death  of 
Edward  II.,  put  himself  on  a  common  jury  ;(y)  on  which  occasion 
Selden  expresses  his  surprise,  that  it  was  permitted  by  the  other  nobil- 
ity ;(z)  but  it  may  serve  to  show,  how  little  we  can  rely  on  particular 
precedents  in  the  early  reigns.  For  afterwards,  under  Henry  VIIL, 
Lord  Dacre  of  the  north  being  indicted  of  treason,  all  the  judges  met 
previously  to  consider  any  doubts  that  might  arise  in  that  case,  and 
determined  that  a  peer  could  not  wave  the  trial  by  his  peers ;  and, 
accordingly,  the  prisoner,  when  arraigned,  and  asked  how  he  would 
be  tried,  took  long  time  to  consider,  and  would  not  have  put  himself 
upon  his  peers,  until  the  high  steward  told  him,  that  he  must  otherwise 
give  judgment  against  him  as  a  traitor,  as  against  one  who  refused 
the  trial  at  law.(a)  The  same  was  again  resolved  on  the  arraign- 
ment of  Lord  Audley,  in  the  seventh  year  of  Charles  1.(6)  The  rea- 
son is,  that  this  mode  of  trial  is  not  so  properly  a  privilege  of  the 
nobility,  as  part  of  the  indispensable  law  of  the  land,  like  the  trial  of 
commoners  by  commoners,  enacted,  or  rather  declared,  by  Magna 
Charta.(c)  For  the  rendering  of  judgments  per  pares  was  of  much 
higher  antiquity  in  this  country  than  that  memorable  act ;  and  perhaps 

(D)  2  Hawk.  p.  a  424,  8. 13.    Com.  Digf.  Parliament,  L.  16. 
(10)  2  Hawk.  P.  C.  424.    But  see  supra  335,  note  y.  (x)  Ch.  zxiz. 

iy)  Berkley  or  Barclay's  case,  2  Elot  Pari.  57,  pi.  16.    Hale's  Jurisd.  c  xvl  p.  91.    1 
How.  St  Tri.  55. 
(«)  .3  Seld.  Works,  1602.    Bat  see  Barrington,  St  p.  32,  and  note  k,  ed.  4. 
(a)  Dacre's  case,  Kel.  C.  C.  56,  57.    3  Inst  30,  cit 
(6)  3  How.  St.  Tri.  402.  2  Ru«hw.  94.        (c)  See  Rex  ▼.  Knollis,  12  How.  St.  Tri.  1195. 
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was  the  general  castom  of  feddal  nation8.((iF)    At  least  it  is  observa- 

r  *347  1  '^'®'  ^^^^  ^^^  ^^^y  ^^^^  ^^  words,  ♦"  iffsi  per  judicium 
^  -I  PARiuM  suoRUM,"  occurs  ID  an  ordinance  of  the  Emperor 

Conrad  :(e)  and  Sir  Edward  Coke  recites  an  instance  of  an  earl  of 
Hereford  tried  here  for  treason  by  the  peers  of  the  realm,  in  the  eighth 
year  after  the  Norman  conquest.(/)  Nor  is  the  wisdom  of  the  insti- 
tution inferior  to  its  antiquity. 

Having  seen  for  what  offences  charged  this  trial  is  to  be  had,  and 
that  it  cannot  be  waved  or  superseded,  the  next  inquiry  is,  who  are 
the  persons  entitled  to  it.  A  seat  and  vote  in  the  lords'  house  of  par- 
liament is  not  the  criterion  to  distinguish  those  who  are  to  be  tried  by 
the  nobles  of  Great  Britain.  For  it  extends  to  minors,  and  to  the 
Scottish  and  Irish  peers,  all  of  whom,  though  not  representative  peers 
of  their  respective  kingdoms,  are  entitled  to  every  privilege  of  the 
peerage,  a  seat  in  parliament  and  on  the  trial  of  peers  excepted^  and 
are  consequently  triable  according  to  the  ancient  usage  of  England. (^) 
The  same  judicature  is  appointed  by  the  statute  20  Hen.  VI.  c.  9,  for 
duchesses,  countesses,  and  baronesses  w  ho  happen  to  be  indicted  or 
impeached  of  treason  or  felony.  This  was  a  declaratory  law  ;(h)  and 
is  therefore  clearly  construed  to  comprehend  other  peeresses  ;(i)  but 
if  the  nobility  be  acquired  by  marriage,  it  may  be  lost  again,  and  this 
privilege  with  it,  by  marriage  with  a  commoner.(^')  And  if  in  a 
remote  and  inauspicious  age  (a  thing  to  be  deprecated  by  distant  pos- 
terity,) any  future  king,  like  Henry  VlII.,  should  expressly  expose  to 
solemn  accusation  his  consort,  or  a  queen  dowager,  it  is  agreed,  that 
this  is  the  only  tribunal  to  which  she  can  be  amened  ;{k)  for  if  those 
who  compose  it  are  not  her  peers,  they  form  the  highest  court  of  cri- 
Tninal  jurisdiction. 

r  *348  1  ^^l'**^  ^^^  ^^^^  hiiherto  advanced  is  settled  without 
I-  J  controversy :  but  two  questions  of  great  doubt  and  diffi- 

culty remain  to  be  considered,  whether  a  prelate  of  the  church  is  to 
be  judged  by  the  peers,  or  to  sit  in  judgment  upon  others. 

To  give  any  answer  to  the  first  question,  it  is  necessary  to  distin- 
guish between  trials  during  the  session,  and  those  during  the  recess, 
of  parliament.(/)  If  the  legislature  be  sitting,  the  trial  is  legally  ex- 
pressed to  be  before  the  king  in  parliament,  all  the  lords  being  judges 
both  of  law  and  fact,  though  for  the  better  ordering  of  the  solemnity, 
a  lord  high  steward  is  usually  appointed,  who  votes  in  common  with 
the  rest  as  a  peer,  for  he  must  be  of  that  rank  to  fill  this  great  office.(m) 
A  very  eminent  crown  lawyer  looks  upon  it  as  a  point  agreed,  that 

(d)  Barr.  Ant  8t  pp.  18, 19. 31,  ed.  4.  Spelm.  Gl  t.  Jureta,  «d  fin.  Cng,  Jar.  Feud, 
lib.  I.  die^.  x.  ^  3. 

(«)  NuUua  tieneficiam  euam  perdat,  niai  aecundum  oonauetudbem  anteceaaornnn  nostro- 
rain,  et  jodictum  parium  auorutn.  Leges  LoDgobard.  lib.  111.  tit  viii.  t.  4,  apiid  Landcii- 
brogium.  (/)  2  Inst  50. 

U)  St.  6  Ann.  c.  23,  ^  12.    St  39  &  40  Geo.  III.  c.  67,  art  iv. 

(h)  2  Infit  50.    Ducheaa  of  Kingston's  ease,  20  How.  St  Tri.  644. 647. 

(i)  2  Hawlt.  P.  C.  423. 

(i)  2  Inst.  50 ;  bat  it  is  otherwise  in  a  queen  consort.    l<  id.  2  HswIl.  P.  C.  423. 

(k)  2  ln8t  50.  And  see  the  debates  on  the  bill  of  pains  and  penalties  against  QoeMi 
Caroline.    2  Hans.  Pari.  Deb.  719, 720,  new  series. 

(/)  l*his  distinction  does  not  seem  to  ba?e  been  folly  considered  by  a  great  coostitatiooAl 
mothority,  in  his  note  on  the  siibjuct    3  Hallam,  Middle  Ages,  pp.  7. 10,  nn.ed.  3. 

(m)  4  Inst.  59.    2  Hawk.  C.  P.  5.    But  see  fiarrington,  St  pp.  286, 287,  ed.  3,  oootim. 
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10  this  court  so  holdcn  during  the  session  the  bishops  are  entitled  to 
be  arraigned,  and  are  not  to  be  drawn  to  any  inferior,  and  perhaps 
distant,  jurisdiction.(7)) 

The  objection  to  their  being  tried  like  other  lords  is,  that  their  blood 
is  not  ennobled,(o)  and  therefore,  it  is  said,  they  are  not  peers  of  the 
realm ;  yet  Selden(  p)  and  Gibson(5)  show,  that  ihey  anciently  bore 
that  denomination.  Indeed,  the  learned  antiquary  produces  five  pre- 
cedents of  bishops  being  tried  for  capital  offences  by  common  juries.(r) 
But  popish  prelates  could  not  well  insist,  that  they  ought  regularly  to 
be  tried  by  the  peers  of  the  realm,  since  their  cry  was,  as  the  same 
author  observes,  ego  sum  frater  domini  papas  ;{s)  and  they  equally 
disclaimed  subjection  to  any  secular  tribunal.  Thus  Adam  de  Orle- 
ton,  bishop  of  Hereford,  in  the  ♦reign  of  Edward  II.,  r  ^^.g  -. 
denied  the  authority  of  the  parliament  as  well  as  that  of^  ^ 

the  King's  Bench ;  and  though  he  was  afterwards  indicted  in  tbo 

E roper  county,  it  does  not  appear  that  any  farther  proceeding  was 
ad,  or  that  he  put  himself  upon  any  inquest  to  be  tried. (/)  The  king 
indeed  seized  his  possessions ;  and  if  he  had  taken  his  life,  legally  for- 
feited on  a  peremptory  refusal  to  plead  to  a  charge  of  high  treason, 
that  unfortunate  monarch  might  have  prevented  his  own  assassina- 
tion, which  is  chiefly  ascribed  to  the  machinations  of  this  factious 
prelate.  The  next  instance  is  that  of  the  bishop  of  Ely  in  the  suc- 
ceeding reign,  who  also  claimed  exemption  from  lay  jurisdictions, 
and  does  not  appear  to  have  put  himself  upon  the  jury  who  tried 
him  ;(u)  besides,  that  was  in  the  thirtieth  year  of  Edward  III.,  when 
no  parliament  was  holden.  Thirdly,  the  bishop  of  Carlisle,  under 
Henry  IV.,  was  arraigned  before  justices  sitting  by  a  very  extraor- 
dinary commission.(t;)  He  also  insisted  on  tne  privileges  of  the 
church ;  and  though,  saving  those  rights,  he  afterwards,  as  the  record 
says,  "  ponit  se  super  patriam,"(M')  we  noay  suppose  he  had  no  desire 
to  be  tried  in  parliament,  where  his  cause  had  already  been  prejudg- 
ed.(x)  The  other  two  instances  adduced  are  of  two  martyrs,  one  to 
the  popish,  and  one  to  the  protestant,  cause  :  who,  as  they  were  res- 
pectively prosecuted  by  the  predominant  party,  for  the  time  being, 
among  the  great,  had  no  reason  to  decline  so  just  a  trial  as  by  jury.(y) 
On  the  other  hand,  it  must  be  owned,  there  are  but  few  precedents  of 
bishops  being  tried  by  the  peers  in  parliament  for  capital  offences  :(x) 

(n)  2  Hawk.  P.  C.  434.    3  SeU.  Workih  1588. 

(0)  See  3  Hallam,  Middle  Age*,  p.  8,  o.  ed.  3. 

Ipi  3  Seld.  Works,  153H.  1588.  The  bi«bop  of  London,  l)eing  chancellor,  acted  as  speaker 
In  tne  trial  of  the  earl  of  Northumberland,  fi»r  high  treason,  in  the  fifth  year  of  Henry  IV. 
3  Seld.  Works,  1646.  (g)  Gibs.  Cod.  V.  c  ri. 

(r)  Seld.  Priv.  Baron,  p.  IL  c  ii.  Works,  vol  liL  1538, 1539. 

(s)  Selden*s  Table  Talk,  Works,  yoL  tii.  2013.    See  also  p.  1540. 

(£)  Seld.  Priv.  Baron,  part  If.  c  U.  Works,  vol  iii.  1539.  3  Hallam,  Middle  Ages,  p.  6,  n. 

(u)  The  archbishop  ofCanterbary,  on  behalf  of  the  clergy,  claimed  Ibrhim  an  immnnity 
frum  lay  judicature,  3  Seld.  Works,  1539,  but  unsuccessfully.  3  Hallam,  Middle  Ages,  8» 
n.  ed.  3.  (o)  3  SeM.  1541.  (lo)  Ibid. 

(X)  2  Pari.  Hist  48.  And  see  the  scene  in  Shakspeare's  Rich.  11^  which  is  closely  copied 
Irom  the  chronicles. 

(y)  Ou  the  other  hand,  in  Hallam,  Middle  Ages,  vol.  iii.  9,  n.  grcAt  stress  is  laid  on  the 
eases  of  Cranmer  and  Fisher,  by  which,  it  is  said,  the  house  of  lords  would  probably  be 
guided. 

(«)  The  case  of  Archbishop  Stratford,  2  Rot  Pari  127.    3  Hallam,  Middle  Ages,  p.  8,  In 
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r  *^fiO  T  *^"^  those  instances  may  be  thought  equivocal  and  inde- 
I-  J  cisive,  as  being  by  way  of  appeal  or  impeachment.(a)  But 

we  must  remember  the  observation,  that  the  popish  prelates  would 
not  acknowledge  any  secular  jurisdiction  :  and,  if  we  except  the  very 
irregular  proceeding  against  the  metropolitan  in  the  reign  of  Charles 
!.,(&)  no  capital  accusation  has  been  exnibited  against  a  bishop  in  any 
court  in  this  kingdom,  since  the  age  of  the  reformers ;  for  the  charge 
against  Bishop  Atterbury  was  not  aggravated  with  the  name  of  trea- 
son, but  only  of  a  traitorous  conspiracv.(c)  This  matter,  therefore, 
depends  more  upon  reason  than  the  authority  of  leading  precedents. 

We  have  before  remarked,  that  for  misdemeanors  all  the  lords  are 
amenable  to  the  ordinary  tribunal ;  but  this  admits  of  one  exception. 
For  Queen  Elizabeth's  act  of  uniformity  provides,  that  all  and  singular 
lords  of  the  parliament,  for  the  third  offence  therein  mentioned,  shall 
be  tried  by  their  peers.(d)  This  clause  seems  to  comprehend  the  pre- 
lacy ;  but  whether  any  inference  can  be  drawn  from  it,  for  or  against 
their  general  right  to  be  tried  like  the  other  nobility,  may  be  difficult 
to  determine. 

The  second  question  is,  whether  the  bishops  are  to  sit  in  judgment 
upon  others,  in  the  high  court  of  parliament.  Their  practice  has  been 
uniform,  voluntarily  to  absent  themselves  from  capital  judgments; 
but  they  have  generally  made  a  protestation  of  their  right  to  slay.  It 
seems  their  exclusion  was  never  required  by  the  temporal  lords  or 
others,  except  by  the  house  of  commons  in  Lord  Danby's  case  ;(c) 
but  arose  from  the  canonical  impediment,  which  was  artfully  design- 
ed to  exempt  them  from  the  invidious  office  of  giving  sentence  of 
death.  Yet  Sir  Thomas  Piercy,  procurator  for  the  clergy  in  the  reign 
r  •351  1  ^^  Richard  II.,  voted  against  the  appealed  earl  of  *Arundel 
•■  J  in  the  name  of  the  prelates ;(/)  from  whence  their  right 

of  exercising  such  judicature  may  be  inferred,  since  a  substitute  can- 
not have  any  right  but  what  resided  in  his  principal.(g')  On  the  other 
hand,  that  the  prelates  ought  not  to  be  present  or  vote  on  the  final 
question  of  guilty  or  not  guilty,  in  capital  matters,  is  very  strongly 
implied  by  the  ancient  constitutions  of  Clarendon,(A)  and  by  a  resolu- 
tion of  the  house  in  the  case  above  cited ;({)  but  as  it  was  not  expressly 
determined,  it  would  not  be  becoming  to  pronounce  on  a  point  on 
which  the  lords  themselves  seem  to  have  maintained  some  reserve. 

The  trial  of  peers  in  the  recess  of  parliament  before  a  distinct  tri- 
bunal, properly  called  the  court  of  the  lord  high  steward,(  j)  differs  in 
its  constitution  from  the  house  of  lords  acting  in  a  judicial  capacity 
during  the  session.    For  then  they  sit  by  virtue  of  their  inherent  and 

which  the  privilege  was  claimed,  and,  OQ  inqairy,  allowed,  seems  to  deserve  a  separate  refer* 
enoe.    The  right  is  there  admitted  without  qualiBcation. 
.     (a)  3  Seld.  Works,  \5H8.  (6)  Uod's  case,  4  How.  St  TrL  599.  5  Roshw.  780. 

{c)  Atterbnry's  case,  16  How.  St  TrL  644.  {d)  St.  1  £liz.  c  3,  §  21. 

.     (e)  7  How.  St  Tri.  1267.  (/)  1  Pari.  Hist  496.    Collier,  vol.  I  603. 

(r)  But  the  application  of  this  general  role  is  in  this  case  denied.    3  Hawk.  P.  C.  443L 
(A)  Archicpiscopi,  sicut  barones  csBteri,  debent  interease  judiciis  cai;ie  regis,  osqoe  dam 
perveniatur  in  judicio  ad  diminntionem  membrorum  vel  mortem,  c  xL  Wiik.L^.  Ang.SSS. 
m    See  3  Httllam,  Middle  Agee,  315,  ed.  3. 

(i)  Ld.  Danby  V  case,  7  How.  St  TrL  1269.    In  Fenwick*s  case,  13  How.  St  Tri.  713,  it 
was  ascertained  tfiat  the  lords  spiritual  are  usually  mentioned  in  the  enacting  clause  of  an 
.  attainder  bill    See  also  Hallam,  Middle  Ages,  vol.  iit  9, 10,  note. 
O)  Fostl43. 
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constitutional  powers  of  jurisdiction.  But  in  this  other  court,  the  lord 
high  steward,  being  first  appointed  by  ietters«patent,  summons  and 
commissions  the  otner  temporal  peers  to  determine  the  matters  of  fact, 
himself  being  sole  jud^e  of  the  law,(Ar)  though,  to  discharge  that  duty, 
he  may  call  upon  the  pudges  to  assist  him  with  their  advice.  The  last 
trial  of  this  kind  was  m  the  reign  of  James  IL,  when  Lord  Delamere» 
bein^  arraigned  of  high  treason,  would  have  barred  this  jurisdiction* 
alleging  that  he  was  accused  during  the  session,  and  therefore  ought 
not  to  be  put  to  answer  out  of  parliament.  But  it  was  determined 
against  him  by  the  lord  steward,  oecause  he  was  not  indicted  till  after 
the  prorogation.(/)  This  *was  sometimes  termed  trial  by  r  ^o-o  i 
commission,  to  distinguish  it  from  the  uncommissioned  •■  ■■ 

and  native  judicature  of  the  peers  in  parliament.  The  lord  steward 
in  these  trials  by  commission  does  not  vote  upon  the  general  question 
of  gui jty  or  not  guilty  with  the  rest,  but  acts  more  like  a  judge,  where 
there  is  the  intervention  of  a  jury.(i7i)  For  the  others  are  called  the 
lords  triers,  and  eive  their  verdict,  not  on  oath,  but  their  honour  and 
allegiance;  which  mode  of  voting  is  also  the  course  in  trials  had  dur- 
ing the  session.  If  the  majority  consist  of  fewer  than  twelve,  the 
party  is  acquitted  ;{n)  it  being  sufficiently  hard  that  he  should  be 
convicted  in  any  case  where  the  numbers  are  nearly  equal.  This 
shows  the  dangerous  power  heretofore  vested  in  the  lord  hieh  steward, 
of  summoning  whom  he  pleased.  Indeed,  the  guilt  of  abusing  that 
power  to  ^ruel  purposes  would  be  so  great  that  it  naturally  lessens 
our  suspicion  otits  ever  having  been  committed.  No  man,  however, 
can  regret  that  all  apprehensions  of  this  kind  are  removed  by  the  sta- 
tute 7  &  8  Will.  III.  c.  3,  which  provides,  that,  upon  any  trial  for 
treason  or  misprision  thereof,  all  the  peers  who  have  a  right  to  sit  and 
vote  in  parliament,  shall  be  summoned  at  least  twenty  days  before 
such  trial.  Whether  the  bishops,  though  they  did  not  before  make  a 
part  of  the  lord  high  steward's  court,  are  included  under  these  ceneral 
words,  and  ought  now  to  be  summoned  with  the  rest,  is  an  undecided 
point,  and  a  copious  topic  of  legal  disquisition,  in  which  the  foregoing 
particulars  and  observations  may  be  made  some  use  of.  I  shall  only 
add,  that  it  seems  agreed,  that  the  prelates  are  not  entitled  to  be  tried 
in  the  court  of  the  lord  high  steward  in  the  recess  of  parliament  ;(o) 
as  to  which  the  authorities  are  so  numerous  and  so  decisive,  as  to 
4nake  it  presumptuous  for  me  to  suggest  any  reasons  for  a  contrary 
.opinion. 

•The  ceremonial  part  of  the  trial  of  a  peer  is  not  par-  r    ^^-g    ^ 
ticularly  deserving  of  recital.    As  to  the  more  essential  ^  -I 

Ereliminaries  and  incidents,  the  bill  of  indictment  of  a  peer  is  found 
y  the  grand  jury  in  the  ordinary  courts  of  criminal  jurisdiction  ;(p) 
which  indictment  is  then  to  be  removed  before  the  king  in  parliament, 
or,  in  its  recess,  expressly  into  the  court  of  the  lord  high  steward.    A 

{k)  Delamere*8  case,  11  How.  St  Til  562.  {I)  S.  C.  558. 

(m)  9  Hawk.  P.  C.  5.    Delamere's  mm,  11  How.  St  Tri.  569. 

(«)  Dacre*8  caM,  Kel.  C.  C.  56.    Mo.  622,  cit    3  lost  30,  §  20. 

(o)  Fust  247, 248.  4  BL  Comm.  264.  But  the  reasontof^  is  by  no  means  satisfactory : 
beoanse  they  were  not  sammoned,  tbey  are  not  entitled  to  be  so  tried,  which  is  obviously 
inconclusive. 

(p)S0&wk.P.a424,H4. 
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peer  is  subject  to  arrest  for  feIony,(9)  and  to  be  outIawed,(r)  like  a 
commoner :  and  was  also,  it  seems,  as  liable  as  others,  if  he  refused 
to  plead,  to  the  peine  forte  et  dure,(s)  till  an  act  of  the  last  century 
abolished  that  cruel  process,(<)  and  a  more  recent  one  authorised  the 
court  to  enter  a  plea  of  not  guiliy  in  such  cases.(u)  Lastly,  a  peer, 
6r  rather  he  that  was  a  peer,  has  no  advantage,  after  conviction  and 
fatlainder,  above  the  meanest  of  his  former  retinue ;  he  is  instantly 
stripped  of  titles  and  possessions ;  nor  can  he  legally  claim  any  supe- 
rior indulgence  in  the  hour  of  execulion.(v)  So  Jar,  then,  the  peer  and 
others  have  equal  justice.  But  it  is  very  observable  that  in  some  res- 
pects the  commoner  has  the  advantage.  The  above  mentioned  law 
for  summoning  the  whole  house,  extends  only  to  treasons  whereby 
corruption  of  blood  may  ensue,  and  to  misprision  of  such  treasons. 
Still,  therefore,  in  accusations  of  felony,  the  lord  high  steward,  in 
the  recess  of  parliament,  may  convoke  as  few  as  twenty-three:  a 
majority,  though  only  by  a  single  vote,  provided  it  consists  of  twelve, 
is  sufficient  to  convict;  whereas  the  verdict  of  a  jury  must  be  unani- 
mous. But  another,  and  perhaps  more  material  distinction  is,  that  a 
commoner  may  peremptorily  challenge,  object  to,  and  set  aside,  with- 
out alleging  his  reasons,  a  prescribed  number  of  those  who  are  to  pass 
r  ^^^.  1  upon  him  for  life  and  death :  but  this  privilege,  *botn  in 
L  J  and  out  of  parliament  is  denied  to  a  pcer.(w>)  Sir  Matthew 

Hale  says,  that  the  reason  is,  because  the  peers  are  judges  of  law  as 
well  as  fact  ;{x)  which  is  true  only  of  trials  in  parliament.  Sir  Edward 
Coke  assigns  as  a  reason,  that  they  are  not  sworn  ;{y)  and  in  an  old 
reporter,  it  is  accounted  for  from  their  being  empannelled  by  so  great 
a  man  as  the  lord  high  steward  :{z)  both  which  considerations  upon 
the  whole,  seem  to  have  a  contrary  tendency  to  their  supposed  manner 
of  affecting  the  question.  The  most  probable  origin  of  this  point  of 
law  was  either  the  unwillingness  of  the  stately  peers  to  be  set  aside 
for  imputed  partiality,  or  the  cautious  prudence  of  arraigned  culprits, 
which  checked  them  from  objecting  against  such  potent  judges :  and 
80  it  ripened  into  an  established  maxim,  that  it  was  not  for  the  dignity 
of  lords  of  parliament  to  be  exposed  to  sinister  suspicions.  But  if  this 
rule  be  somewhat  harsh,  there  is  another  to  be  approved  of  as  highly 
salutary  and  equitable :  I  mean,  that  every  lord  must  be  present,  no 
proxy  being  allowed  in  the  exercise  of  judicial  mogistracy.(a)  For 
causes  criminal  and  civil  are  to  be  decided  according  to  the  evidence 
appearing  on  the  trial:  they  cannot  be  weighed  beforehand,  like  mat- 
ters of  general  policy. 

(9)  For  treaion,  felony,  and  breach  of  the  peace,  peers  may  be  commitied.  Seven  biah- 
opi*  case,  IS  How  St  Trl  S24.  Solden,  Works,  vol.  ui.  1546. 

(r)  2  Hawk.  434.  (a)  Audley's  case,  3  How.  St  Tri.  403.  3  Hawk.  P.  C.  399. 

{t)  St  12  Geo.  III.  c.  20. 

(ti)  Whether  the  indictment  be  for  treaaon,  felony,  piracy  or  misdemeanor.  Stat  7  dc  8 
Geo.  IV.  c.  28,  §  2.  See  Kel.  C  C.  37. 

(0)  Ferrara*  cose,  Foet  139.  2  Hawk.  P.  C.  443. 

(to)  Someraefs  case,  1  How.  St  Tri.  321.  Es8ex*8  oaae,  1  How  St  Tri.  1335.  2  Roahw. 
Tol.  i.  94.  fiat  a  challenge  for  attain<ler  would  acem  to  be  good.  Northamberland*a  case,  1 
How.StTri,766. 

(x)  2  HaL  P.  C.  275.  (y)  Co.  Ln.  156  b.  See  Easex'a  case. 

(«)  Dacre*8  case,  Mo.  622  cit 

(a)  Standing  Orders,  1 J  June,  1689.  Jonmalp,  voL  zi?.  239.  15  March,  1697.  Joam.  ?oL 
x?i.235. 
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These  collections  and  remarks  may  convey  some  competent  de- 
scription of  criminal  trials  by  the  peers  of  the  realm  in  distant  and  in 
modern  times. 


LECTURE  XL.  [    »355    ] 

OF  PARLIAMENTARY  IMPEACHMENTS. 

In  the  last  lecture  two  distinct  modes  of  criminal  prosecution  were 
reserved  for  future  inquiry,  namely,  proceedings  on  impeachments, 
and  penal  acts  of  parhament  occasionally  passed  against  particular 
ofTenders :  the  former  is  designed  to  occupy  our  present  consideration. 

It  is  certain,  that  magistrates  and  officers  entrusted  with  the  admin- 
istration of  public  affairs,  may  abuse  their  delegated  powers  to  the 
injury  or  ruin  of  the  community,  and  at  the  same  time  in  offences  not 
properly  cognisable  before  the  ordinary  tribunals.  The  influence  of 
such  delinquents,  and  the  nature  of  sucn  offences,  may  not  unsuitably 
engage  the  authority  of  the  highest  court,  and  the  wisdom  of  the 
sagest  assembly.  The  commons,  therefore,  as  the  grand  inquest  of 
the  nation,  become  suitors  for  penal  justice :  and  they  cannot,  consist- 
ently either  with  their  own  dignity,  or  with  safety  to  the  accused,  sue 
to  any  other  court  but  that  of  those  who  share  with  them  in  the  legis- 
lature. 

On  this  policy  is  founded  the  origin  of  impeachment,  which  began 
soon  after  the  constitution  assumed  its  present  form.  In  the  year 
13«1,  a  multifarious  charge  was  exhibited  against  the  two  De  Spen- 
sers,  which  was  introduced  with  the  following  expressions:  "To  the 
honour  of  God  and  of  holy  church,  and  of  our  lord  the  king,  and  to 
the  profit  of  him  and  his  realm,  and  to  maintain  among  his  people 
peace  and  quiet,  and  the  state  and  dignity  of  the*  crown,  show  unto 
him  the  prelates,  earls,  and  barons,  and  the  other  peers  of  the  land, 
and  the  commons  of  the  realm,"  (&c. :  then  it  recites  the  several  arti- 
cles of  accusation,  and  awards  the  sentence  of  exile,  assigning  in  par- 
ticular the  port  of  Dover  «*as  the  placeof  embarkation.(a)  r  ^g^g  -. 
This  proceeding,  however,  according   to  our   present  *•  J 

notions,  was  essentially  irregular.  For  if  the  award  be  understood 
as  a  judgment,  the  lords  ouffht  not  to  have  joined  in  the  accusation,  to 
accuse  and  judge  being  onices  which  should  carefully  be  kept  dis- 
tinct.(&)  If,  on  the  other  hand,  it  was  intended  to  pass  a  legislative 
act,  the  prelates  of  the  church(c)  and  the  commons,  both  of  whom 
are  left  out  in  the  decretal  part,  ought  both  to  have  concurred;  and  the 
king's  positive  assent  was  equally  necessary ;  whereas  it  is  declared 
to  have  been  transacted  only  in  his  presence.  This  award  was  made 
void  in  parliament  the  following  year,  1322:  and  its  being  passed 
without  the  assent  of  the  prelates  is  among  the  reasons  of  its  revoca- 

In  the  following  reign  of  Edward  III.,  the  most  usual  course  seems 

(a)  9  Ruff.  8t  app.  16.   2  Rot.  Pari.  7. 11.  (b)  3  Seld.  Works,  1591. 

(c)  Sup.  351,  note  i.  {d)  3  Sold.  Works,  1538.  1  Pari.  Hist  191. 193. 
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to  have  been  for  the  commons  to  present  a  memorial  to  the  king  in 
parliament,  stating  such  offences  as  they  thought  at  the  time  pecu- 
liarly injurious  to  the  public,  and  praying  that  the  delinquents  (without 
naming  them)  might  meet  the  punishment  of  the  law.(e)  After  the 
petitioners  had  received  encouragement  from  the  crown,  they  exhi« 
bited  articles  of  impeachment,  specifying  the  particular  culprits,  and 
rattended  the  prosecution  through  its  several  stages,  till  finally,  on  con- 
viciion  they  demanded  judgment.(/*)  The  commons  introduced  one 
of  these  addresses  with  assuring  the  king  of  their  readiness  to  aid  him 
with  their  bodies  and  goods ;  and  then  lamenting  that  by  evil  coun- 
cilors the  realm  was  impoverished,  and  many  of  the  merchants 
undone,  they  promised  that  ambitious  monarch,  that  if  he  would  dp 
justice  and  speedy  execution  upon  such  as  should  be  found  culpable, 
r  *357  1  ^^^  proceed  with  them  as  law  and  reason  required,  they 
'-  -I  would  ^undertake  he  should  be  so  rich  as  to  be  able  to 

maintain  his  wars,  and  support  his  other  affairs  for  a  long  time,  with- 
out any  great  charge  to  the  nation.(^)  We  are  told  by  the  old  chron- 
iclers, that  this  synod,  holden  in  the  fiftieth  year  of  Edward  III.,  was 
called  for  a  long  time  after,  ^  the  good  parliament,"(A)  all  their  pro- 
ceedings being  nighly  acceptable,  and  gratefully  remembered  by  the 
public.  Under  Richard  II.  the  ceremony  of  addressing  the  throne^ 
.before  the  supposed  delinquents  were  charged  by  name,  seems  entirely 
disused.(i)  That  prince  was  seduced  to  aim  at  arbitrary  power,  and 
.therefore  wished  to  abrogate  parliamentary  impeachments.  In  the 
tenth  year  of  his  reign  he  proposed  to  the  judges,  among  others, 
the  following  question :  **  Since  the  king  can,  whenever  he  pleases, 
remove  any  of  his  judges  and  officers,  and  justify  or  punish  them  for 
their  ofieoces,  whether  the  lords  and  commons  can,  without  the  will 
of  the  king,  impeach  in  parliament  any  of  the  said  judges  or  officers 
for  any  of  their  offences  V*  To  which  the  answer  was,  «*  That  they 
cannot ;  and  if  any  one  should  do  so,  he  is  to  be  punished  as  a 
traitor."(j)  The  flagrant  prostitution  of  those  who  advanced  this 
dangerous  and  unconstitutional  doctrine,  was  severely  animadverted 
on  at  a  parliament  holden  the  succeeding  year.(A)  Another  parlia- 
.ment,  indeed,  at  the  close  of  the  same  reign,  being  entirely  at  the 
.king's  devotion,  declared  the  opinions  given  by  the  judges  to  be  such 
as  good  and  liege  people  ought  to  have  pronounced ;(/)  but  the  pro- 
ce^in^s  of  that  meeting  were  annulled  by  the  legislature  af\er  the 
accession  of  Henry  IV.  ;(m)  and  thus  the  right  of  impeachment,  after 
.a  short  conffict,  finally  triumphed  over  the  attempts  to  overthrow  it. 

(f)  Seld.  Jud.  Pari.  eh.  ii.  EHiB^e  case,  3  Seld.  Worki,  1594.  Latimer'f  case,  ib.  Paaob** 
case,  ib,  1595.  NetU's  caae,  ib. 

(/)  1  Pari.  Hist  341.  343.  Ryi]ier,i.  323.  3  Hallam,  Middle  A^^eB,  p.  83,  ed.  3. 

ig)  3  Hallam,  Middle  Ages,  &,  ed.  3.  1  Pari  Hist  342. 

(A)  1  Pari.  Hist  343,  3  Hallam,  Middle  Ages,  86,  ed.  3. 

(t)  See  the  reason  of  this,  the  intemperate  refund  of  that  prince  to  comply  with  their 
-tddresses.    3  Seld.  Works,  1593.  1  Pari.  Hist  416, 417.  3  Hallam,  Middle  Ages,  99,  ed.  3. 

U)  I  Pari  Hist  434.    1  How.  St  Tri.  108.  3  Hallam,  Middle  Ages,  107. 

ik)  1  Pari  Hist  458, 459.  Tresilian's  case,  1  How.  St.  Tri.  119.  Fost  396.  The  answers 
were  said  to  have  been  extorted  by  violence,  but  Henry  IV.  refiued  to  reverie  their  attain- 
der, 3  Rot  Pari.  442. 

(I)  I  Pari.  Hist  509.  3  Hallam,  Middle  Ages,  114,  ed.  3. 

(fit)  Stat  1  Hen.  IV.  c.  3.  3  Rot.  Pari  436.  1  How.  St  Tri.  124.  note  s. 
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♦Having  taken  this  short  historical  view  of  the  origin  r  ^g^Q  -i 
and  establishment  of  impeachments,  I  shall  recite  such  ^  ^ 

particulars  relating  thereto  as  seem  most  deserving  of  attention. 

All  the  king's  subjects  are  impeachable  in  parliament,  but  with  this 
distinction,  that  a  peer  may  be  so  accused  before  his  peers  of  any 
crime,  a  commoner  (though  perhaps  it  was  formerly  otherwise)(a) 
can  now  be  charged  with  misdemeanors  only,  not  with  any  capital 
offence.(o)  For  when  Fitzharris,  in  the  year  1681,  was  impeached 
of  high  treason,  the  lords  remitted  the  prosecution  to  the  inferior 
court,  though  it  greatly  exasperated  the  accusers.(p)  Such  kind  of 
misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the 
abuse  of  high  offices  of  trust,  are  the  most  proper,  and  have  been  the 
most  usual  grounds  for  this  kind  of  prosecution.  Thus,  if  a  lord  chan- 
cellor be  guilty  of  bribery,(9)  or  of  acting  grossly  contrary  to  the 
duty  of  his  office,(r)  if  the  judges  mislead  their  sovereign  by  uncon- 
stitutional opinions,(«)  if  any  other  magistrate  attempt  to  subvert  the 
fundamental  laws,  or  introduce  arbitrary  power,(Q  these  have  been 
deemed  cases  adapted  to  parliamentary  inquiry  and  decision.  So, 
where  a  lord  chancellor  has  been  thought  to  have  put  the  seal  to  an 
ignominious  treaty ,(ti)  a  lord  admiral  to  neglect  the  safeguard  of  the 
sea,(v)  an  ambassador  to  betray  his  trust,(u7)  a  privy  counsellor  to 
propound  or  support  pernicious  and  dishonourable  measures,(a;)  or  a 
confidential  adviser  of  his  sovereign  to  ^obtain  exorbitant  ^  ^^.g  ^ 
grants  or  incompatible  employments,(y)  these  imputations  ^  J 

have  properly  occasioned  impeachments;  because  it  is  apparent  how 
little  the  ordinary  tribunals  are  calculated  to  take  cognisance  of  such 
offences,  or  to  investigate  and  reform  the  general  politv  of  the  state. 

The  accusation  of  the  commons  is  substituted  in  the  place  of  an 
indictment,  which,  as  appeared  in  the  last  lecture,  cannot  be  supplied 
by  articles  exhibited  by  any  peer  or  other  person,(z)  nor  by  the  inter- 
position of  the  king's  authority  and  command.(a) 

The  resolution  of  impeaching  is  usually  taken  in  the  party's 
absence.    But  there  are  instances,  where  the  objects  of  the  resent- 

{%)  SeM.  Jod.  Fori.  ch.  ii.  p.  1600, 1601. 

(o)  3  Selden'i  Works,  1589.  But  the  contrary  10  maintaiocd  by  reepectable  aotborities. 
4  Hats.  Free.  54.  8  How.  St  Tri.  336,  n. 

(p)  8How.St.Tri.231. 

(9)  Bacon's  case,  2  How.  St.  Tri.  897.    Maccleafield'f  case,  16  How.  St  Tri.  76a 

(r)  ClaresdoD's  case,  6  How.  St  Tri.  331.    Somers*  case,  14  How.  St  TrL  250. 

(8)  TresiIiaD*s  case,  1  How.  St  Tri.  119. 

it)  Su-afford's  case,  3  How.  St  Tri.  1385.   Clarendon's  case,  6  How.  St  TrL  330. 

(tt)  Clarendon's  case,  6  How.  St  Tri.  334.  Somers'  caae,  14  How.  St  Tri.  250 ;  or  to  a 
blank  instrument,  S.  C.  4  Burnet's  Own  Times,  475,  n.  last  ed. 

(V)  Buckingham's  case,  2  How.  St  Tri.  1826.  Oribrd's  case,  14  How.  St  Tri.  249, 
arts.  V.  VIII. 

(v)  Wolsey's  case,  4  Inst  89.  Suffolk's  ease,  3  Sold.  Works,  1597.  1  How.  St  Tri.  273. 
Bristol's  case,  1  Rushw.  250.  2  How.  St.  Tri.  1282. 

(x)  Suffolk's  cose,  3  Seld.  Works,  1596.  Brutol's  case,  1  Rushw.  250.  Strafford's  case,  3 
How.  St  Tri.  1399. 

(y)  Clarendon's  case,  6  How.  St  Tri  330,  art  VIII.  Halifax's  case,  14  How.  St  Tri. 
295,  296.  Orford's  case,  14  How.  St  Tri.  244,  arU.  III.  VII.  Somers'  case,  14  How.  St 
Tri.  255.  259. 

{*)  On  this  account  the  charge  brought  by  the  earl  of  Brbtol  against  the  duke  of  Buck- 
ingham, 2  How.  St  Tri.  1282,  before  he  was  formally  impeached,  and  the  counter  charge 
by  Buckingham  against  Bristol,  2  How.  St  Tri  1287.  1  Rushw.  254,  seem  irreguUr  and 
illegaL    Sup.  344,  note  s.  (a)  See  3  Seld.  Works,  1500. 1506.    1  Rushw.  254. 
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ment  of  the  commons,  understanding  that  a  charge  was  in  agitation 
against  them,  have  been  [>ermiited  to  plead  their  cause  at  the  bar  of 
that  house,(6)  and  some  have  been  so  successful  as  to  ward  off  the 
formal  accusation.(c)  The  general  course  is  to  pass  a  resolution  con- 
taining a  criminal  charge  against  the  supposed  delinqiieni,  and  then 
to  direct  some  member  to  impeach  him  by  oral  accusation  at  the  bar 
of  the  house  of  lords,  in  the  name  of  the  commons  in  parliament 
assembled,  and  of  all  the  commons  of  Great  Britaiu.((/)  The  person 
deputed  to  this  office  farther  signifies,  that  the  articles  against  the 
accused  will  be  exhibited  in  due  time,  and  desires  that  he  may  be 
sequestered  from  bis  seat  in  parliament,  or  be  committed,  or  that  the 
peers  will  take  order  for  bis  appearance,  according  as  the  degree  of 
r  ♦aftO  1  '^®  imputation  justifies  more  or  less  severity.  *The  lords 
>-  1  refused  to  commit  the  first  earl  of  Clarendon,  because  he 

was  impeached  of  high  treason  generally,  the  particular  species  of 
his  supposed  criminality  not  being  denoted  :{e)  but  this  refusal  was 
highly  resented  by  the  commons,  who  voted  it  an  obstruction  to  the 
public  justice  of  the  kingdom,  and  a  precedent  of  evil  and  dangerous 
consequence.(/)  If  the  party  accused  in  parliament  was  absent  at  a 
distance,  the  ancient  course  was  to  cite  him  by  a  writ  directed  to 
himself,(g)  or  to  require  the  sheriff  to  summon  him,(Ar)  and  sometimes 
Co  make  proclamation  throughout  the  realm,  that  if  he  did  not  attend 
by  a  day  prefixed,  an  attainder  should  ensue  ;(t)  but  this  last  method 
seems  to  have  been  a  legislative  act.(^*)  In  later  times,  when  the 
supposed  delinquent  has  not  readily  been  apprehended,  the  king  has 
jbeen  addressed  to  order  the  ports  to  be  stopped  ;{k)  and  to  prevent 
his  taking  shelter  in  the  royal  palaces :(/)  at  the  same  time  all  persons 
have  been  prohibited,  under  certain  penalties,  from  harbouring  or 
qoncealing  nim.(m) 

We  are  next  to  consider  the  written  charge. 

The  commons  claim  to  be  the  judges  of  the  proper  time  for  exhibit'* 
ing  their  articles  ;(n)  but  where  unreasonable  delays  have  intervened, 
they  have  been  repeatedly  reminded  by  the  lords,  to  advance  the 
prosecution,  in  justice  to  the  accused.(o)     These  articles  need  not 

(6)  Buckinflrbam*!  case,  6  How.  St  Tri.  1038,  1039.  Hastings'i  caM,  35  Hans.  Pad. 
Hittt  1414, 1415.    Commons*  Journ.  ?ot.  zli.  668  to  732. 

{€)  I  Grey,  Deb.  195.  313.  Danby'a  case,  1675.  Commoos*  Journ.  fol.  ix.  335, 336. 
338,329. 

{d)  \b  in  Warren  Hastinga^s  caw,  by  Burke,  Lords*  Jounialt,  voL  xxzvii.  674.  36 
Hans.  Pari.  Hist  1150  ;  in  Lord  Melville*!  caae,  by  Whit  bread,  Lords*  Joaroals,  vol.  zlv. 
350.    5  Hana.  Pari.  Deb.  616.  (a)  3  St.  TrL  564,  ed.  1730.    6  How.  St  Tri.351. 

(/)  Life  of  Lord  Clarendon.  351.  303  (f)  4  Inat  39. 

(A)  4  Inrt.  3a    3  Seld.  Works,  1631. 1633. 

(t)  Talbot*8  case,  3  Seld.  Works,  1623.  {j)  Com.  Dig.  Parliament,  L.  18. 

(k)  As  in  the  case  of  tbe  regicides.  Commons'  Journals,  vol.  viii.  34. 39 ;  the  South  Sea 
directors,  Journals,  vol.  zix.  406.  (i)  Danby*8  case.  Commons*  Journals,  vol  ix.  585. 

(m)  Tbe  more  usual  course  is  to  move  that  the  person  impeached  be  committed  into  tbe 
custody  of  the  serjeantat-arms,  from  which  he  passes  into  that  of  the  usher  of  the  blacic 
rod,  by  whom  he  is  brought  to  the  bar  of  the  house  of  lords,  who,  when  the  charire  does 
not  amount  to  treason  or  felony,  take  sufficient  bail  for  his  appearance.  Sacheverelrs  case. 
Commons*  Journ.  vol.  zvi.  243.  Hastings's  case,  Lords*  Journ.  vol.  xxxvu.  784.  36  Haas. 
ParUDeb.  1218. 1222. 

(a)  Orford's  case,  14  St.  Tri.  278.  Commons*  Journ.  31  May,  1701.  Com.  Dig.  Partia- 
ment,  L.  21.    See  3  Seld.  Works,  1596. 

(0)  Lords*  Journ.  vol  xvL  668.    16  ParL  Hist  363. 


Digitized  by 


Google 


iMFEMmumnTB  in  parliambkt.  608 

pdTsoe  the  strict  form  and  accuracy  of  an  indictment ;  for  it  has  becd 
ruled,  that  by  the  law  and  usage  of  parliament,  in  prosecutions  by 
impeachments  for  high  crimes  and  ^misdemeanors,  by  p  ^o^.  ^ 
writing  or  speaking,  the  particular  words  supposed  to  be  ^  -I 

criminal  are  not  necessary  to  be  expressly  specified  in  such  impeach- 
ment8.(p)  The  resolution,  indeed,  passed  in  a  party  cause :  but  it 
seems  agreeable  to  a  concession  of  the  lords  several  years  before, 
that  the  commons  might,  if  they  pleased,  impeach  in  general  terms:(9) 
and  the  ancient  precedents  are  rarely  conformable  to  the  technical 
exactness  required  in  other  prosecutions.(r)  When  the  party  appears, 
and  the  articles  have  been  exhibited,  the  lords  usually  allow  him  a 
copy,  and  prefix  a  day  for  receiving  his  answer.(5)  They  may  also 
at  the  same  time  assign  him  counsel  to  niethodise  such  answer,  and 
to  assist  him  at  the  trial  ;(^)  and  some  lawyers  have  beeen  ordered 
into  custody  for  refusing  their  attendance.(M)  This  advantage  was 
always  allowed  in  accusations  for  misdemeanors  ;(t;)  in  impeachments 
for  higher  crimes  also,  where  the  point  to  be  debated  was  collateral 
to  the  more  general  question  of  innocence  or  guilt :  and  since  the 
statute  20  Geo.  II.  c.  30,  persons  impeached  of  high  treason,  whereby 
any  corruption  of  blood  may  ensue,  or  for  misprision  of  such  treason, 
are  allowed  to  make  their  full  defence  by  two  counsel.  The  answer, 
like  the  articles,  is  exempted  from  the  necessity  of  observing  great 
strictness  of  form.(M?)  The  party  may  plead  that  he  is  not  guilty  as 
to  part,  and  make  a  farther  defence  as  to  the  residue  ;{x)  or  he  may,  in 
few  words,  saving  all  exceptions  to  the  articles,  deny  the  whole  charge, 
as  was  at  length  done  by  Archbishop  Laud  in  the  irregular  proce^^ 
ing  against  him.(y)  But  ^it  is  more  usual  to  give  a  lull  j-  ^^^^^  ^ 
and  particular  answer  separately  to  each  article  of  the  ^  -■ 

accusanon.(2) 

Next  regularly  follows  the  replication  of  the  commons  in  writing,(a) 
though  this  was  omitted  by  the  prosecutors  o(  Lord  Strafrord,(6)  as  a 
mark,  probably,  of  contemptuous  insult  and  disdain.  When  the  pros- 
ecution has  arrived  at  this  stage,  a  joint  committee  of  both  houses  has 
frequently  been  appointed  to  adjust  other  preliminaries  of  the  trial.(c) 
But  this  is  not  of  course  or  necessity  ;  for  it  has  been  denied,  when 
solicited  by  the  commons,  in  impeachments  for  misdemeanors  :(d) 
though,  indeed,  the  refusal  was  received  with  clamorous  indigna- 

ip)  Saehefereirs  oite,  15  How.  St  Tri.  99.  473.  Fo  time  need  not  be  laid  in  ni 
impetchment.    Wintoiin*s  ease,  15  How.  St  Tri.  892.    Balmerino*!  case,  Foit  9,  n. 

(ff)  Lordd*  Journ.  vol.  xvi.  719. 

(r)  Lyon*8  case,  3  deld.  Works,  1594, 1595.  Suffolk's  case,  3  Seld.  Works,  1596.  159a 
Fost  389,  390.    See  Gordon  ▼.  Graham,  1  P.  W.  616. 

(s)  Danby*8  case,  T.  Raym.  382.  Fitzharris*s  case,  8  How.  St  Tri.  281. 286.  Portland^ 
euie,  14  How.  St.  Tri.  279,  280,  281. 

(0  Foster,  231,  232.  Bristors  case,  2  How.  St  Tri.  l380.  See  the  cases  collected,  6 
How.  St  Tit  797.  <a)  Herbert's  case,  4  How.  St  Tri.  127.    6  How.  St  Tri.  797,  cit. 

(9)  It  was  refused  in  Lord  Middlesex's  case,  2  How.  St  Tri.  1200,  a  proof  of  the  over- 
grown power  of  the  duke  of  Buckingham. 

(w)  Strafford's  case,  I  Rushw.  274.  (x)  Laud's  case,  2  Roshw.  1374. 

(y)  Laud's  case,  12  Pari.  Hist  442.    Lords'  Joum.  13  No?.  1643. 

(X)  Trial  of  the  four  brda,  14  How.  St.  Tri.  233,  passim. 

(a)  Sacbeverell's  case,  15  How.  St  Tri.  52.    Com.  Dig,  Pariiament,  L.  24. 

(h)  Commons'  Journals,  vol.  ii.  98.    3  How.  St  Tri.  1413. 

(c)  Commons'  Jonrn.  vol.  ii.  88.  9(».  9.3, 94,  xiii.  600.  614.  635. 

id)  Orford's  case,  14  How.  St  Tri.  279.  286.    Com.  Dig.  Pariiament,  L.  24. 
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tioD.(e)  In  a  charge  of  treason,  the  request  once,  after  a  denial,  was 
the  next  day  complied  with ;(/)  but,  it  seems,  in  the  committee  then 
agreed  to,  the  commons  were  only  to  propound  what  they  thought 
the  most  proper  ways  and  methods  of  proceeding,  and  it  was  the 
province  of  the  peers  thereon  judicially  to  decide. 

At  such  previous  meetings,  in  the  case  of  Lord  Strafford,  several 
points  were  urged  and  some  agreed  upon,  which  rather  betrayed  per- 
sonal animosity  and  virulence  than  a  temperate  love  of  justice,  and 
showed  more  the  implacability  of  determined  enemies  than  the  spirit 
of  fair  accusers  or  impartial  judges.  I  speak  not  of  the  act  of 
attainder,  for  that  has  been  wholly  condemned  and  repealed  in  parli- 
ament, and  the  proceedings  therein  cancelled  and  defaced.(g)  But 
this  rescinding  has  been  determined  by  the  peers  not  to  extend  to 
r  ^oQo  1  any  memorials  or  orders  made  on  his  impeachment,(6) 
l*      •  -■  which  are  not  to  *be  looked  upon  as  obliterated,  and 

which  therefore,  however  severe,  seem  liable  to  be  brought  into 
example,  as  legal  precedents.  I  shall  select  but  one  instance  of  the 
hard  dealing  alluded  to.  The  earl  petitioned  the  commons  to  order 
such  of  their  number  to  attend  as  he  had  occasion  to  call  as  witnesses 
on  his  behalf.(i)  A  sullen  answer  was  returned,  that  the  members 
required  might  use  their  discretion,  without  giving  offence  to  the 
house  i{j)  but  they  were  unfairly  prevented  from  giving  their  testi- 
mony etiectually,  by  an  order  soon  after  made,  forbidding  them  to 
communicate  with  the  impeached  lord  during  his  trial,  and  by  other 
discouragement.(&)  Yet  the  accusers  carefully  provided  that  no  lord 
or  commoner  whom  they  on  the  part  of  the  prosecution  should  think 
proper  to  examine,  should  be  absent  but  at  his  peril.(/) 

The  impeachment  of  the  four  lords  at  the  end  of  King  William's 
reign(i7i)  gave  occasion  to  much  dissention  between  the  two  houses, 
and  to  very  intemperate  recrimination.  The  commons  being  repeat- 
edly reminded  by  the  peers  of  their  unjust  and  unprecedented  delays 
in  the  prosecution,  resented  these  notices  with  unbecoming  vehe- 
mence. The  intercourse  of  acrimonious  messages  is  unnecessary  to 
be  recited.  On  the  whole,  the  upper  house  manifested  more  decent 
cautiousness  ot  expression,  more  dignified  and  moderate  conduct,  than 
the  leaders  of  the  other  assembly.  The  principal  points  adhered  to 
by  the  peers  were,  first,  that  in  case  of  wiful  and  unprecedented 
delays,  their  house  mav,  in  justice  to  the  accused,  though  against  the 
will  of  the  commons,  nx  a  day  for  the  trial  of  any  impeachment,  and 

(0  Orfbrd*8  caw,  14  How.  St  Tri.  286.  307. 312.    Commons*  Journ.  ?ol.  xiii.  614.  635- 

(/)  Dftnby*s  caie,  CommoQs*  Joorn.  toI.  iz.  616.  619.  4  HaU.  Free  194,  195.  Post. 
1 45.  ig)  Stat  13  &  14  Cha.  II.  c  29,  U.  3.    Inf.  378. 

(k)  Lords*  Journals,  vol.  zvi.  342,  in  Lord  Danby^s  case,  9  Pari.  Hist  78.  The  proceed- 
\ng9  in  Strafford's  case  are  of  soch  manifest  and  flagrant  injustice,  that  the  times  which 
have  sdopted  or  will  adopt  snch  a  precedent,  must  be  as  iniquitous  as  that  which  established 
it  The  house  of  lords  must  have  considered  the  impeachment  as  a  totally  difierent  pro- 
ceeding Hrom  the  act  of  attainder;  yet  in  fact  it  was  one  prosecution,  no  evidence  being 
given  on  the  act  of  attainder,  and  the  stat  13  &.  14  Cha.  II.  c.  29,  being  confined  to  that 
act,  as  the  only  proceeding  in  existence.  See  Luders,  High  Treason,  Tracts, 99, 100.  But 
the  decision  has  been  recognised  in  recent  times.    2  Cobb.  Pari.  Hist.  738. 

(t)  Strafford's  case,  1  Rushw.  40.  {j)  Ibid.  44.    Commons'  Journ.  vol.  if.  109. 

(k)  Commons'  Journ.  vol.  ii.  109.  112.  (/)  Ibid.  107. 115. 

(m)  ForUand,  14  How.  St.  Tri.  233.    Orford,  ib.  241.    Somers,  ib.  250.    Halifax,  ib.293. 
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proceed  ♦to condemnation  or  acqQittal(n)  Secondly,  that  r  ^g«4  i 
no.  lord  of  parliament,  impeached  of  high  crimes  and  ^  ■' 

misdemeanors,  can  be  precluded  from  voting  on  any  occasion  except 
his  own  trial  ;(o)  whereas  the  commons  had  insisted  that  those 
charged  with  the  same  offences  ought  not  to  acquit  each  other.  And, 
lastly,  this  was  one  of  the  occasions  before  alluaed  to,(/?)  of  rejecting 
the  proposal  of  a  committee  to  adjust  preliminaries  :{q)  the  lords 
declared  that  such  step  was  unprecedented  in  impeachments  for  high 
crimes  and  misdemeanors;  that  all  points  of  judicature  were  their 
peculiar  province ;  and  that  the  manner  of  the  demand  was  a  direct 
invasion  of  their  rights.  These  points,  though  likely  to  take  the  same 
conrse  in  future,  provoked  the  incensed  commons  Mo  very  violent 
resolutions  ;(r)  whose  conduct,  indeed,  seems  much  actuated  by  inter- 
ested views  or  vindictive  animosity.  But  though  the  lords  will  not 
suffer  their  constitutional  power  of  judicature  to  be  entrenched  upon, 
they  have  often  consented  to  a  free  conference,  and  then  determined 
on  the  reasonableness  of  any  demand  made  by  the  commons,  and 
have  conceded  to  them  the  right  of  beginning  with  which  impeach- 
ment they  thought  proper,  where  more  than  one  have  awaited  their 
decision.(«) 

I  have  now  mentioned  in  their  order  some  of  the  more  important 
preliminaries.  As  to  the  trial  itself,  it  must  of  course  vary  in  exter- 
nal ceremony,  but  differs  not  in  essentials  from  criminal  prosecutions 
before  inferior  courts.(^)  The  same  rules  of  evidence,  the  same  legal 
notions  of  crimes  and  punishments,  prevail.(t;)  For  impeachoients 
are  not  fran>ed  to  alter  the  law,  but  to  carry  *it  into  r  ^gg-  -. 
more  effectual  execution,  where  it  might  be  obstructed  by  *-  •* 

the  influence  of  too  powerful  delinquents,  or  unascertained  in  the 
ordinary  course  of  jurisdiction,  by  reason  of  the  peculiar  quality  of 
the  alleged  crimes.  The  judgment,  therefore,  is  to  be  such  as  is 
warranted  by  legal  principles  or  precedents  :(i;)  in  capital  cases  the 
stated  sentence  is  to  be  specifically  pronounced. (u?) 

If  the  charge  be  of  misdemeanors  only,  the  lord  chancellor  presides 
at  the  trial,  and,  having  collected  the  votes  of  the  lords  present,  includ- 
ing the  bishops,  pronounces  judgment  according  to  the  sense  of  the 
majority,  the  lords  first  voting  on  the  question  of  guilty  or  not  guilty  ; 
and,  if  they  convict,  agreeing  afterwards  on  the  particular  sentence. 
In  capital  trials,  also,  the  lords  spiritual  have  a  right  to  stay  till  the 
court  proceeds  to  the  vote  of  guilty  or  not  guilty,(a:)  and  then  they 
have  constantly  withdrawn.  In  these  cases  of  capital  accusations,  it 
has  been  usual  to  appoint  a  lord  high  steward  for  the  more  orderly 

(n)  Ijd.  Orford'8  case,  14  How.  St.  Tri.  308c 

(0)  Somen*!  case,  14  How.  St.  Tri.  289.  (p)  Sup.  362. 

(9)  14  How.  St  Tri.  286.  (r)  Ibid.  307.  312.    Cororoont'  Journ.  vol.  xiii.  635. 637 

(ff)  Lords*  Journ.  vol.  zvi.  719.  729.  (()  Hale's  Jurisdiction,  c.  zvi,  p.  95 

(if)  See  4  HI.  Coram.  261,  n.  2,  ed.  16.    This  doctrine,  though  now  indisputable,  was 

powerfully  oombatled  by  Burke,  in  Warren  Hastings's  impeachment.  Works,  vol.  It.  16ti; 

but  the  opinions  of  the  judges,  and  the  decision  of  the  house  in  that  case,  have,  it  is  to  be 

hoped,  set  the  question  at  rest 

(v)  3  Scld.  Works,  1651,  1652.  (w)  Ibid.  1486. 1653, 

{z)  fjords'  Journ.  vol.  xiii.  571.    Stafford's  case,  7  How.  St  Tri.  12b9.    Lovat's  case» 

Lords'  Journ.  vol.  xivii.  76. 

December,  1842.— 2  S 
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proceeding  at  the  trial.  But  the  necessity  of  such  appointment  was 
denied  both  by  lords  and  commons  in  Charles  II.'s  reign  :(y)  and  an 
alteration  was  made  in  the  form  of  commissioning  that  magistrate,  to 
obviate  the  supposition  of  his  office  being  indispensably  requisite  in 
proceedings  on  capital  impeachments.(2)  For  it  was  argued,  that  the 
jurisdiction  rests  in  the  peers  in  parliament,  forming  a  fundamental 
court  as  ancient  as  the  first  traces  of  our  constitution,  and  open  for  all 
the  purposes  of  judicature  during  the  session.  The  high  steward  is 
but  speaker  pro  tempore ;  he  votes  on  these  occasions  in  common 
only  with  the  rest;(a)  and,  if  his  office  were  of  absolute  necessity,  all 
capital  impeachments,  for  a  very  obvious  reason,  might  be  rendered 
fruitless  and  inefrectual.(6) 

r  #366  1  *Capital  judgments  are  frequently  said,  in  ancient 
L  J  records  and  writings,  to  be  given  in  pleno  parliamento;(c) 

which,  as  Selden  interprets  it,  implies  the  presence  of  the  common8,(rf> 
the  king  being  there  also,  either  in  person(e)  or  in  tlie  contemplation 
of  the  law.  For  both  sovereign  and  people  are,  according  to  this 
idea,  to  be  satisfied  concerning  the  death  of  a  condemned  8ubject.(/) 
In  the  reign  of  Edward  IV.  the  commons  actually  interfered  on  behalf 
of  the  convicted  duke  of  Clarence,  not  as  judges,  but  as  suitors,  that 
the  matter  might  be  reconsidered,  they  conceiving  the  sentence  illegal 
and  unjust;  and  execution  was  stayed  upon  their  solicitation.(^)  But 
now  the  commons  are  not  present,  except  at  the  prosecution  of  these 
their  own  impeachments,  which  they  attend  throughout,  as  a  conmiit- 
tee  of  the  whole  bouse,(A)  or  ollierwise  at  discretion,  appoint  mana- 

§ers  to  conduct  the  proofs  in  support  of  the  accusation,(i)  and  finally 
emand  judgment  against  the  convicted  criminal.(^') 

Selden  attempts  to  prove  that  the  king's  assent  is,  or  anciently  was, 
necessary  to  the  sanction  of  capital  judgments  in  parliament(ft)  The 
chief  precedent  he  alleges,  to  confirm  his  opinion  was  in  a  tumul- 
tuous and  lawless  season,  and  shows  little  more  than  the  violence  of 
the  prevailing  party.(/)  Our  kings  have  long  ceased  personally  to 
exercise  any  judicial  power:  in  later  ages,  all  that  hath  passed  in  the 
r  **^fi7  1  '^*"8''  presence  has  been  taken  *lo  be  no  act  of  the 
I-  '  house.(m)     But  the  execution,  indeed,  of  every  criminal 

sentence,  not  inflicted  by  an  occas.onal  act  of  parliament,  depends  on 

(y)  Danby*fl  cane,  Foet  144,  145.  8  How.  St  Tri.  809,  rererred  to  in  Stafibrd*B  case,  7 
How.  St.  Tii.  1277.  iz)  Foot  146.  (a)  See  sq|j.  352, note  m. 

(6)  8  How.  St.  TrL  809.    (c)  Berkle>*8  case,  2  Rot  Pari.  pi.  17.    3  Selden  WorkH,  1603. 

{d)  Delapoole*8  case,  3  Selden  Works,  161 7>    See  Commons*  Journ  vol.  xliii.  111. 

(e)  See  inf.  p.  367,  note  m.  In  this,  tt  in  other  cases,  the  king  is  only  present  by  bir 
deputies. 

(/)  3  Selden*8  Works,  1647.  So  in  ordinary  ca»es  the  verdict  is  given  by  a  jury  of  the 
country,  assisted  by  a  judge  appointed  by  the- king. 

(g)  He  had  been  arraigned  in  parliament  for  high  treftson,  at  the  snit  of  the  king.  3 
Seld.  Works,  1635. 1616.  2  Perl.  Hist  373.  1  Cobb.  Part  Hist  436 ;  but  the  best  acooant 
of  the  proccMlings  is  io  6  Rot  Pari.  193. 195. 

(A)  They  have  a  right  to  be  preseot  whether  they  appoint  managers  or  not,  that  every 
member  may  satisfy  his  consdenoe  whether  he  will  give  bis  vote  to  demand  judgment 
Strafford's  oaee,  2  Commons?  Journ«  102,  103.  SsebevcrelPa  case,  16  Commons*  Journ.  293. 

(t)  Strafibrd*8  case.  Commons*  Journ.  ii.  105.  108.    4  Hats.  Free  202.  299. 

Ij)  The  proper  oourse  seems  to  bo  that  the  speaker  should,  in  the  name  of  the  boose, 
demand  judgment  (ik)  3  Seld.  Worses,  1649.  1641.  (/)  Sup.  .343. 

(m)  Lords*  Journ.  vol.  iv.  171.  But  the  kingt  and  queen  were  privately  present  during 
the  whole  of  Lord  Strafford*s  trial.    3  How.  St.  Tri.  1477. 
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the  kin^^s  will,  is  directed  in  his  name,  and  may  be  suspended  or 
remitled  by  his  conditional  or  free  pardon. 

In  the  case  of  Lord  Dunby,^  however,  the  commons  strenuously 
denied,  ihai  the  king  rould  by  his  prerogative  intercept  parliamentary 
prosecutions  in  their  course,  or,  to  speak  more  technically,  that  a  par- 
don was  pleadable  in  bar  to  an  impeachment.(72)  The  difference  is 
very  important;  for  if  the  pardon  is  not  to  be  allowed  till  after  judg- 
ment, it  then  comes  too  late  to  clear  away  the  consequences  of  attain^ 
der:  the  blood  ceases  to  be  inheritable,  and  cannot  be  completely 
restored  but  by  act  of  parliament ;  the  king  may  indeed  release  for- 
feitures, and  confer  new  titles,  but  cannot  revive  the  family  honours  in 
their  ancient  stale  of  precedence*  It  was  therefore  urged,  that  if  a 
pardon  could  instantly  obstruct  parliamentary  prosecutions,  the  con- 
stitution has  in  vain  lodged  a  right  of  impeaching  in  the  commons, 
and  of  judicature  in  the  peers:  these  powers  are  absolutely  fruitless 
and  chimerical.  In  common  cases,  where  the  king  is  esteemed  the 
proseutor,  he  may  at  any  time,  in  any  stage,  be  properly  allowed  to 
discontinue  his  own  suit.  But  we  might  expect  some  difference, 
where  the  accusation  is  commenced  and  proceeded  in  by  the  repre- 
sentative body  of  the  nation  on  behalf  of  themselves  and  their  consti- 
tuents. Yet  the  doubt  remained  uncleared ;  and  that  great  minister, 
who  for  many  years  had  been  the  principal  adviser  of  British  mea- 
sures, was  detained  a  prisoner  in  the  Tower  with  the  king's  full  and 
free  pardon  in  his  possession.  When  the  earl  first  applied  to  be  bailed, 
and  so  released  from  such  confinement,  the  opinion  of  the  judges  of 
the  Kioe's  Bench  was  against  it  ;(o)  and  one  of  them  in  particular 
declared,  that  the  acceptance  of  a  pardon  was  a  *tacit  r  ^^gg  -■ 
confession  of  guilt.(p)    This  seems  too  rigorous  a  con-  ^  ^ 

struction :  an  innocent  man  may  irreproachably  accept  a  pardon  as 
the  only  indemnity  and  resource  from  the  effects  of  perjury  and 
malevolence;  though  perhaps  to  disdain  this  refuge  would  be  a  mark 
of  greater  heroism  and  magnanimity.  But  the  ground  of  the  deter- 
mination in  the  King's  Bench  was,  that  though  that  court  had  a  discre- 
tional power  of  bailing  even  in  cases  of  high  treason,  yet,  this  lord 
being  committed  by  a  jurisdiction  superior  to  theirs,  they  could  not 
interfere  to  give  him  his  enlargement.  However,  the  earl  was  after- 
wards released  on  bail  by  the  unanimous  opinion  of  the  same  coi}rU{q) 
then  consisting  of  four  new  judges.  It  was  then  argued,  that  bailing 
would  not  aflect  the  impeachment,  but  only  modify  the  confinement. 
It  was  not  to  enfranchise  him  out  of  custody,  but  only  to  lengthen  the 
chain.  The  parliament  was  dissolved  ;  it  was  wholly  uncertain  when 
a  new  one  would  meet :  to  keep  him  therefore  indefinitely  in  prison, 
when  there  was  no  court  in  being  before  which  he  could  be  tried,  was 
a  hardship  too  extreme  to  be  endured.  Yet  he  was  bailed  to  appear 
at  the  next  session  of  parliament,(r)  which  was  an  affirmance  of  the 
commitment,  and  a  proof  that  it  was  not  avoided  or  discharged.  For 
an  impeachment  is  intercepted,  but  not  extinguished,  by  the  dissolu- 
tion of  parliament :(«)  the  charge  may  be  resumed  when  the  legisla- 

(fi)  1 1  How.  St.  Tri.  766  to  808. 

(0)  Danby*is  case.  Skin.  56.    ^  Show.  335.    (p)  Jones  J.  Skin.  56.  1 1  How.  St.  Tri.  857.. 

(9)  Danby*fl  case,  Skin.  1(;3.  (r)  S.  C.  Carlli.  133,  cit 

(f ;  S.  C.  T.  Rayin.  3d3.    This  unanimous  opinion  of  eiglit  judges  of  tlie  King's  Bench, 
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ture  is  again  convoked,  in  like  manner  as  an  indictment  is  not  discon- 
tinued by  demise  of  the  crown.  Thus,  however,  concluded  this  singu- 
lar and  eventful  prosecution  ;  for  it  was  not  revived  by  any  succeeding 
house  of  commons,  though  the  same  peer  was  afterwards  impeached 
r  *369  1  ^^^  ^'S^  crimes  and  misdemeanors,(0  but  the  •prosecution 
^  -I  was  permitted  to  languish,  and  at  the  distance  of  above 

six  years  was  finally  dismissed  by  the  house  of  lords.(M)  As  to  the 
first  question  of  importance  which  was  debated  in  his  case,  that  was 
at  length  peremptorily  settled  by  the  statute  12  &  13  Will.  III.  g.2,  s. 
8,  enacting,  that  no  pardon  under  the  great  seal  should  be  pleadable  to 
an  impeachment  by  the  commons  in  parliament.  We  have  before 
noticed  the  efiect  and  the  reasonableness  of  this  provision.  It  does  not 
finally  preclude  the  extension  of  royal  mercy.  The  king  may  still 
remit  the  execution  of  the  sentence,  and  has  exerted  this  prerogative, 
in  cases  of  impeachments,  since  the  passing  of  that  law.(v)  It  never 
was  intended  to  divest  him  of  his  general  power  of  pardoning,  so  essen- 
tially inherent  in  his  crown,  and  of  such  indispensable  necessity  to  his 
subjects. 

I  have  now  briefly  considered  the  rise  and  establishment  of 
impeachments,  the  reasons  on  which  they  are  founded,  the  nature  of  the 
crimes  thus  properlyadducibleto  justice,and  the  modes  and  consequen- 
cesof  these  proceedings.  lam  not  aware  that  any  methodical  compilation 
has  been  before  undertaken  on  this  subject,  and  have  therefore  founded 
this  detail,  brief  as  it  is,  on  the  credit  of  the  parliamentary  journals 
and  other  approved  authorities. (if?)  From  this  or  a  more  particular 
survey  of  the  proceedings  on  impeachments,  we  shall  find  occasion 
to  observe,  that  however  great  the  utility  of  the  public  ends  which 
r  »370  T  ^^^y  ^^^  designed  to  answer,  they  have  been  too  often  mis- 
I-  J  guided  by  personal  and  ^factious  animosities,(x)  and  pro- 

agreeinjT  in  this,  thoogh  difiering  on  the  question  of  bailing,  was  confirmed  in  Warren 
Ha8tinga*B  impeochment,  by  the  vote  of  the  commons,  JotirnQls,  vol.  xlvi.  136.    3d  Hans. 
Pari.  Hist  1018.1170,  and  that  of  the  lords,  29  Hans.  Pari.  Hi8t514.544.  See4BLCumia.  * 
4U0,  n.  2,  ed.  15.  (0  Leeds*  case,  13  How.  St  Tri.  1263. 

(tt)  13  How.  St  Tri.  1274.    Lords*  Joum.  vol.  xvi.  769. 

(v)  Though  this  reasoning  seems  conclusive,  it  does  not  appear  that  any  person  coovieted 
on  an  impeachment  has  been  pardoned  by  the  crown.  The  Lords  Camwarth,  Widdrington, 
and  Nairn,  whose  cases  are  probably  alluded  to,  as  in  4  BL  Coram.  400;  15  How.  St  TrL 
767,  n^  were  discharged  under  an  act  of  grace.  3  Geo.  I.  c  19.  3  SmoIlet*8  Hist  223.  In 
a  pouplar  work,  De  Lolme,  Const  book  L  ch.  viii.  ad  fin.  n.,  this  point  is  considered  as  open 
to  argument  fiut  see  Hall.  Const  Hist  vol.  ii.  563,  ed.  2,  in  which  the  same  view  is  taken 
as  in  the  text 

(to)  These  lectures  being  published  soon  after  the  impeachment  of  Warren  Hastings,  the 
author  was  naturally  desirous  of  guarding  against  the  supposition  that  he  had  relied  on  any 
of  the  controversial  pamphlets  then  published  on  the  subject  The  authority  of  Rushwortn 
has  been  questioned  by  the  writers  of  the  Parliamentary  History,  but  for  very  insufficient 
reasons.    He  is  generally  cited  without  scruple 

(x>  It  deserves  consideration,  whether  the  expenses  of  defendants  in  impeachments 
should  not  be  the  subject  of  legislative  provision ;  otherwise,  it  is  in  the  power  of  the  pre- 
vailing party  to  crush  any  obnoxious  individual  by  a  mere  accusation.  For  the  last  century 
and  a  half  private  persons  impeached  by  the  commons  have  either  sunk  under  the  unequal 
struggle  with  the  guardians  of  the  public  purse,  or  have  been  only  preserved  by  large  for- 
tunes from  absolute  ruin.  Adequate  means  of  defence  are  as  necessary  for  the  purposes  of 
public  justice,  as  a  sufficient  fund  for  prosecution ;  and  it  is  too  much  to  expect  that  the 
same  house  which  votes  the  impeachment  will  also  defray  the  expenses  of  Uie  accusod. 
And  the  ar&rument  derives  additional  force  from  these  proceedings  being  much  more  fre- 
quently instituted  from  the  motives  described  in  the  text,  than  from  the  culpability  of  the 
parties  impeached 
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ductive  of  alarming  dissensions  between  two  branches  of  the  legis- 
lature. Yet  in  these  controversial  struggles  the  peers  seem  to  have 
steadily  resisted  and  repelled  any  invasion  or  diminution  of  those 
rights  of  judicature,  which  are  so  providently  reposed  in  them  by  the 
ancient  constitution,  and  in  the  exercise  of  which,  both  in  criminal 
and  civil  causes,  they  have  so  long  signalised  their  wisdom  and  their 
justice. 

Impeachments,  as  we  have  seen,  are  founded  and  proceed  upoa 
the  laws  in  being.  A  more  extraordinary  course  is  sometimes 
adopted.  New  and  occasional  laws  have  been  passed  for  the  punish-* 
ment  of  particular  offenders.  Such  ordinances  are  called  bills  of 
attainder,  and  bills  of  pains  and  penalties.  These  are,  according  to 
the  plan  formerly  delineated,  the  only  species  of  criminal  prosecution 
remaining  to  be  treated  of,  and  will  be  the  subject  of  the  next  lecture. 


•LECTURE  XLI.  [    ♦STl    ] 

or  BILLS  OF  /tTAINDER,  and  bills  of  FAIirS  AND  FfiffALTlES. 

All  the  modes  of  criminal  prosecutions  hitherto  spoken  of,  whether 
by  impeachment  or  otherwise,  are  vindications  of  the  laws  in  being, 
on  which  they  are  wholly  founded.  But  besides  the  regular  enforce- 
ment of  established  laws,  the  annals  of  most  countries  record  signal 
exertions  of  penal  justice,  adapted  to  exigencies  unprovided  for  in  the 
criminal  code.  Such  acts  of  the  supreme  power  are  with  us  called 
bills  of  attainder,  whicf)  are  capital  sentences,  and  bills  of  pains  and 
penalties  which  inflict  a  milder  degree  of  punishment.  In  these 
instances  the  legislature  assumes  judicial  magistracy,  weighing  the 
enormity  of  the  charge,  and  the  proof  in  support  of  it,  and  then  decid- 
ing the  political  necessity  and  moral  fitness  of  the  penal  judgment 
The  new  ordinance  has  the  same  validity  as  other  statutes,  so  far  ag 
it  extends,  and  is  therefore  enacted  by  the  same  constitutional  powers 
of  legislation.  For  though  much  doubt  has  been  entertained,  whether 
the  prelates  can  exercise  judgment  in  capital  trials,  either  in  the  mode 
of  indictment  or  impeachment,  and  though  in  fact  they  constantly 
withdraw,  yet  their  right  to  vote  on  bills  of  attainder  has  always 
been  unquestionably  admitted. (a) 

*Thesesentencesofcondemnationhave,asIobserved,the  j-  ^^^^  i 
force  of  law,  but  must  of  necessity  be  defective  in  some  of  its  ^  -> 

characteristic  properties  :{b)  instead  of  being  general,  they  are  levelled 
against  the  particular  delinquent;  instead  of  t^ing  permanent,  they  expire 

(0)  2  Hawk.  p.  C.  42S.  The  lords  spiritual  did  not  vole  on  the  attainder  of  StraiTord. 
liorda*  Journals,  toI.  iv.233,  marg.  The  act  of  attainder,  16Chtf.  I.  c.  38,  printed  in  Rushw. 
vol.  i.  7S€,  and  the  new  edition  of  the  statutes  from  the  rolls,  and  at  the  end  of  Strafford's 
OBM,  3  Bow.  St  Tri.  1381,  studiously  avoids  naming  the  fords  spiritual  in  tlie  enacting  part, 
which  indeed  was  the  usual  style  of  that  session.  But  the  act  of  attainder  against  Sir  John 
Fen  wick,  in  passing  which  there  was  some  discussion  on  this  very  point,  names  tho  lords 
spiritual  in  the  enacting  ctause,  8  Will.  III.  c.  8 ;  and  they  voted  on  piRsin^  tho  bill.  Fen- 
wick's  ease,  13  How.  St.  Tri.  755.  So  do  the  several  acta  for  atlaintin.;  Orrncnd,  1  Geo.  I. 
Stat.  2,  §  16;  Bolingbroke,  1  Geo.  1.  itat  2,  ^  17;  Mar.  Tullibardine,  &c  1  Geo.  I.  stat  2, 
c.  dd.  (6)  See  Elem.  Jar.  Lcct.  II.  xxix.  xvi»  xui, 
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with  the  occasion ;  though  the  terror  of  such  examples  may  conse- 
quentially benefit  posterity.  They  differ  also  from  other  private  acts 
of  parliament,  which  in  general,  are  indulgencies  conceded  to  the  con- 
venience of  individuals :  these  wholly  operate  on  the  unwilling. 

Sir  Edward  Coke  exemplifies  the  transcendent  powers  of  the  legis- 
lature partly  from  this  topic.  An  act  (says  he)  may  be  passed  to 
attaint  a  man  of  treason  after  his  death.(c)  Many  such  have  been 
made.  The  reigning  monarch  who  was  slain  at  Bosworth  is  said  to 
have  been,  within  a  tew  months  after  his  defeat  and  death,  attained  by 
act  of  parliament  ;(d)  notwithstanding  the  political  absurdity,  which 
seems  to  have  been  fully  discovered  some  years  afterwards,  of  suppos- 
ing the  same  person  at  once  in  possession  of  actual  royalty,  and  a 
traitor.(e)  The  last  statute  for  attaining  persons  after  their  death 
was  that  in  which  some  of  the  deceased  regicides  were  included.(/) 
Another  instance  of  the  unbounded  power  of  parliament  is,  to  attaint 
a  man  who  is  forthcoming,  and  yet  never  called  upon  to  answer.  Of 
this,  indeed,  there  are  no  precedents,  except  in  the  despotic  reign  of 
Henry  VIII.  :{g)  one  of  which  instances  Sir  Edward  Coke,  at  the 
same  time  that  he  wishes  it  buried  in  silence  or  oblivion,  pointedly 
recites,(A)  with  an  allusion  to  the  former  cases,  and  Wrongly  condemns 
r  ^Q.yo  -1  *such  injustice,  arguing,  that  the  more  high  and  absolute 
^  •'  the  jurisdiction  of  the  court  is,  the  more  just  and  honour- 

able it  ought  to  be  in  the  proceeding,  and  to  give  example  of  justice 
to  inferior  courts.  I  proceed,  therefore,  to  oiher  deviations  from  the 
established  law,  which  have  been  occasionally  made  by  such  legisla- 
tive judgments;  and  which  innovations  respect  either  the  crime, the  evi- 
dence, or  the  punishment.  I  shall  attempt  to  illustrate  by  a  few 
examples  these  distinct  heads;  after  which,  the  natural  justice  of  bills 
of  attainder,  as  a  general  question,  may  deserve  some  attention. 

I.  First,  as  to  the  crime.  It  has  been  usual,  in  times  of  domestio 
rebellion,  to  pass  acts  of  parliament,  inflicting  the  penalties  of  attain- 
der on  those  by  nakne,  who  had  levied  war  against  the  king,  and  had  fled* 
from  justice,  provided  they  should  not  surrender  by  a  day  prefixed.(t) 
Such  bills  have  been  compared  to  process  of  outlawry  at  common 
law.(jf)  But  they  are  not  to  be  eluded,  like  attainders  on  that  process, 
to  which  many  pleas  and  exceptions  may  be  taken.(A:)  The  scope  of 
such  laws  as  we  are  now  considering  seems  to  respect  the  crime. 
No  alteration  is  made  in  the  legal  rules  of  evidence.    Supposing  the 

(tf)  4  Ingt  36.    Ple8tngton*8  case,  3  Rot  Pari.  384  b.,  tfaore  cited. 

id)  fiaoon*8  Life  of  Hen.  VII.  1 1,  Works,  vol.  t.  p.  15,  ed.  1819.  And  see  ftcc  6  BtiL 
Pari.  376.    8ut.  1  Hen.  VII.  o.  3,  prirate  act. 

(e)  St.  11  Hen.  VH.  c.  1.  See  Willton  v.  Betkley,  1  Plowd.  238  b ;  ^nd  the  note,  3  Hal. 
]am*8  Middle  Ages,  397,  ed.  3. 

,  (/)  Cromwell,  Ireton,  Bradahaw,  and  Pride,  atat  13  Cha.  II.  c  30. 

Cg)  But  see  Mortimer's  cne,  4  InaL  38,  oit    4  Rot  Pari.  3U3  a. 

(A)  CromweU*8  case,  4  Inst  37,  cit  And  tee  the  act  33  Hen.  VIII.  c.  69,  (not, aa  far  as 
I  ran  find,  printed  claewbere,)  stated  Burnet,  Hist  Ref.  ?ol.  i.  378,  and  printed  at  len^, 
ibid.  App.  187,  fbl.  ed.    See  the  reason  of  conderoninff  him  unheard,  ib.  379. 

(i)  See  Stat  31  Hen.  VI.  c  1.  13  &;  14  Will.  III.  c  3.  1  Geo.  1.  stat  3,  c  33.  19 
Geo.  II.  c  45.  The  last  parliament  of  James  II.  in  Ireland  attainted  at  oooe  more  than  3000 
persons.  King's  Tracts.  See  the  act  fbr  attainting  Monmouth,  1  James  IL  c  3,  and  the 
bill  proposed,  1 1  How.  St  Tri,  1 148. 

(;)  Foat  111.  (it)  Com.  Dig.  UUagary,  a  3,  3,  4. 
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prisoner's  identity  of  person,  or  his  surrendering  by  the  time  Iimited,(/) 
be  contested,  these  questions  are  to  be  decided  by  the  same  testimony 
as  would  be  admissible  on  other  trials.  Neither  is  there  any  varied 
modification  of  punishment.  But  a  material  innovation  is  made 
respecting  the  crime :  for  neglecting  to  surrender  by  the  appointed 
day  constitutes,  or  rather,  indeed,  consummates  the  new  treason, 
against  which  the  attainder  is  directed.(m)  Until  that  time  it  is 
inchoate,  and  unripe  for  the  operation  of  the  particular  statute.  This 
may  be  illustrated  by  the  case  of  two  brothers,  ♦James  r  ^g.^^  -i 
and  John  Drummond,  who  by  slat.  19  Geo.  II.  c.  26,  *■  •■ 

were  to  render  themselves  by  the  twelfth  day  of  July,  or  to  stand 
attainted  from  the  eighteenth  of  April  preceding,  to  all  intents  and 
purposes  whatsoever.  In  the  month  of  May  intervening,  James  died, 
and  the  house  of  lords  determined,  notwithstanding  the  general  words 
of  the  statute,  that  during  such  interim  the  one  was  capable  of  trans- 
mitting, and  the  other  of  taking  real  property,  by  hereditary  descent : 
which,  on  the  attainder  of  the  second  brother,  substantiated  the  title 
by  forfeiture  claimed  on  the  part  of  the  crown.(n) 

These  acts  of  attainder,  passed  against  domestic  rebels,  are  enfor- 
ced in  a  summary  mode.  No  indictment  is  preferred  to  a  grand  jury ; 
but  the  statute  is  certified  into  chancery  by  the  clerk  of  the  parlia- 
ment, in  pursuance  of  a  writ  to  him  directed  for  that  purpose.  It  is 
afterwards  removed  into  the  Kind's  Bench ;  and  there,  tne  whole  being 
entered  on  record,  the  prisoner  is  asked  what  he  has  to  allege  why 
execution  should  not  be  awarded  against  him.(o)  If  a  question  of 
fact  arises,  as  identity  of  person,  or  a  due  surrender  in  time,  a  jury 
is  summoned  to  meet  instanter ;  and,  as  both  these  may  be  termed 
collateral  issues  (that  is,  not  the  general  one,  which  in  criminal  cases 
is  "  guilty"  or  "  not  guilty ,")(/>)  the  prisoner  on  the  one  hand  seems 
not  to  be  entitled  to  peremptory  challenges,(7)  but  on  the  other,  to 
have  always  had  a  right  to  the  full  assistance  of  counsel.(r)  If  the 
verdict  be  found  against  him,  the  court  again  demands  if  he  have  any 
further  defence ;  and,  in  default  thereof,  execution  is  awarded.  That 
a  misnomer  also,  repugnant  to  truth,  may  be  taken  advantage  of, 
appears  by  the  following  determination  in  the  house  of  lords.  Among 
the  persons  attainted  by  the  act  passed  against  the  rebels  in  the  year 
1715,  one  was  described  as  *'  Major-general  Thomas  Gordon,  laird  of 
Auchintoule :"  the  true  ♦Christian  name  was  Alexander,  r  ^^^^  •. 
Bj[id  he  did  not  surrender  by  the  appointed  time.  The  doubt  I-    «  •■ 

was,  whether  such  error  in  his  Cnristian  name  prevented  the  attain- 
der, and  the  forfeiture  of  his  estate.  Among  other  arguments,  it  ivas 
urged  on  behalf  of  the  claimant  against  the  crown,  that  a  misnomer 
in  outlawry,  to  which  the  case  in  question  was  assimilated,  could  not 
be  redressed  by  a  writ  of  error,  because  no  person  could  be  affected 
by  it,  such  mistake  defeating  the  operation  of  the  process ;  that  what- 

(Z)  A  taking  into  cnttody  is  considered  a  soirender.  MQrray*8  case,  Fost.  50,  overruIiDg 
Doffus^s  case.    Com.  443.    See  aim  Fost.  51 ,  n. 
(m)  See  Grantham  v.  Gordon,  1  P.  W.  61  & 
(n)  Drummond  v.  Advocate-general,  Fost  88.  95. 

(0)  Murray's  case,  Fost.  60.    Cameron's  case,  Fost.  109, 110.    See  Fost  111. 
Ip)  Fost  S32.  (9)  Ratchffe's  case,  Fost.  42. 

{r)  S.  C.  Fost  40,  ^1. 232.    3ee  Love's  case,  5  How.  St  Tri.  00.  63.  . 
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ever  latitude  or  license  might  be  taken  in  parliamentary  prosecutions, 
yet  this,  like  every  oiher  statute,  was  to  be  construed,  after  it  was 
passed,  by  the  known  rules  of  law,  and  according  to  the  strictness 
required  in  criminal  proceedings  j  and,  lastly,  that  supposing  Major- 
general  Alexander  Gordon  had  been  attainted  by  his  right  name,  and 
afterwards  pardoned  by  the  wrong  name  of  Thomas  Gordon,  this  [)ar- 
don  would  not  be  available,  because  it  could  not  be  intended  a  pardon 
of  the  same  person  that  was  attainted  ;(.v)  and  it  would  be  very  rigor- 
ous, that  such  an  attainder  as  that  in  the  principal  case,  should,  not- 
withstanding the  mistake  of  the  name,  be  good  to  take  away  a  man*9 
life,  qnd  yet  that  a  pardon,  by  reason  of  the  same  mistake,  should  not 
be  good  to  save  a  man's  life :  which  last  reason  had  great  weight  with 
the  lords;  and  they  determined  accordingly,  the  judges  having  given 
their  opinion  to  the  same  effect,  and  having  declared,  that  if  Alexan- 
der Gordon  upon  such  an  attainder  had  been  brought  to  the  King's 
Bench  bar,  and  had  made  this  matter  appear,  that  court  could  not  have 
^iwarded  execution  against  him.(^) 

Under  this  head  of  acts  which  innovate  on  the  crime,  our  attention 
isT strongly  attracted  by  that  interesting  bill  of  attainder,  the  culastro- 
r  *376  1  P^®  ^^^  '^"S  prosecution  *against  the  earl  of  Strafford  :(u) 
■•  J  in  the  whole  of  which  proceeding  the  chief  movers  were 

evidently  actuated  bv  ambition  and  personal  resentment,  whatever 
better  principles  might  animate  the  general  cry  of  his  very  numerous 
opponents,  (u)  This  case,  like  many  great  political  evenis,  is  generally 
judged  of  in  extremes.  I  do  not  now  recite  it  for  the  sake  either  of 
defending  or  arraigning  the  character  of  a  statesman,  but  because  it 
may  illustrate  the  nature  of  the  subject  of  which  I  am  discoursing.  If 
some  particulars  of  his  administration  were  censurable,  it  does  not 
follow  that  he  ought  to  have  been  attainted  by  an  occasional  law:  and 
y^e  may  justly  condemn  that  severity,  without  defending  the  whole  of 
his  imputed  conduct.  It  is  singular  that  Mr.  Whitlocke,  who  was 
chairman  of  the  committee  against  the  earl,  and  closely  connected 
with  his  enemies,  exalts  his  character  very  highly  for  wisdom,  faith- 
fulness, and  gallantry  of  mind.(u;)  Yet  his  royal  master  declared  to 
both  houses  from  the  throne,  that  for  matter  of  misdemeanor  be  was 
so  clear  in  that,  that  he  thought  Lord  Strafford  was  not  fit  to  serve 
him  or  the  connmonwealth  in  any  office  of  trust,  no,  not  so  much  as 
that  of  a  con8table.(:2;)    It  would  occupy  too  much  time  to  mention 

(f )  Tbii  WM  denied  in  the  argument  in  Pitsligo*!  case,  Fust  86. 

it)  Graham  ?.  Gurdon,  1  P.  W.  616,  617.  Foot  81,  cit  8  Toml  P.  C.  257.  Bot  an 
inoomplate  deacripUon,  if  not  repugnant  to  truth,  it  aafficient  in  attuindor.  Advooale-gene- 
ral  V.  Pitaljfo,  ^  Total  P.  C  257.  Foat  79.  87,  88,  n.  The  question  was  raised  in  the 
Strathallan  peerage  case,  12  May,  1790.  Lorda*  Journ.  xxzviii.  pp.  626.  632;  but  the  case 
yiM  decided  on  grounds  which  do  not  now  exist.    Stat.  33  Geo.  III.  c.  13. 

(u)  Sut  16  Cfaa.  I.  c.  38,  repealed  by  sUt.  13  Cha.  II.  c.  29,  sup.  371,  note  a. 

(9)  There  is  some  dispute  as  to  the  numbers  by  which  the  biU  of  attainder  was  carried. 
The  house  of  commons  are  said  to  have  passed  it  by  204  against  59,  Journ.  vol.  ii.  124.  Stat 
13  &,  14  Cha.  II.  c  29 ;  but  the  names  of  those  who  were  posted  as  Straffbrdians,  and  enemies 
of  their  country,  is  56.  The  journals  of  the  house  of  lords  do  not  notice  the  numbers,  but 
there  is  the  same  disagreement,  9  ParL  HisL  290.  1  Clarendon,  256,  ed.  1707.  9  Hume, 
152,  ed.  Ifma 

(10)  Whitlocke,  Mem.  44.    See  Hutchinson's  Life,  pp.  68,  69,  ed.2. 

(X)  Strafford's  case,  3  How.  St  Tri.  1513.  2  Hans.  Pari.  Hist.  755.  This  was  not  so 
much  an  admission  of  a  fact,  as  an  attempt  to  deprecate  the  resentment  of  the  two  houses, 
and  to  effect  a  compromise,  by  dismissing  him  iorever  f^om  public  emplpyment. 
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and  weigh  the  particulars  of  the  evidence.  This  bill  of  attainder,  then, 
may  be  ranked  among  those  before  commented  upon,  as  in  its  opera- 
tion it  respects  the  crime,  determining  those  things  to  be  treason 
whiph  by  no  prior  law  or  adjudication  could  be  or  had  been  so  de- 
clared. The  judges  present  had  indeed  signified  their  unanimot^s 
opinion,  that  upon  all  which  the  lords  *had  voted  to  have  |-  ^^^^  n 
been  proved,  the  earl  of  Strafford  did  deserve  to  undergo  *-  •* 

the  pains  and  forfeitures  of  high  treason  by  law.(y)  But  this  seems 
purposely  ambiguous;  it  does  not  find  that  he  positively  incurred  that 
charge.  The  act  begins  with  reciting  that  he  had  been  impeached  by 
the  comtnons,  which  prosecution,  indeed,  was  then  depending ;  and 
though  the  accusers  had  shown  an  unprecedented  want  of  candour, 
they  knew  the  decision  would  be  maae  on  established  principles  of 
law ;  and,  therefore,  renewed  the  attack  in  this  more  dangerous  form. 
After  a  brief  enumeration  of  the  principal  articles,  the  expression  of 
the  judges  is  adopted,  that  he  deserves  to  undergo  the  pains  and  for- 
feitures of  high  treason.  But  the  statute  neither  positively  declares, 
that  the  sum  of  his  offences,  collectively  taken,  and  there  said  to  have 
been  proved,  amounts  to  treason,  nor  is  any  particular  word  inserted) 
legally  appropriated  to  the  designation  of  that  crime,  except  that  his 
conduct  in  Ireland  is  interpreted  a  levying  of  war.  This  act  was 
repealed  by  a  statute  passed  about  two  years  after  the  restoration.(z) 
We  are,  therefore,  not  only  at  liberty,  but  called  upon,  to  consider  the 
former  measure  as  unjust.  The  subsequent  declaration  of  the  legis- 
lature explictly  condemns  the  notion  of  accumulative  treason,  deciding 
that  none  of  the  pretended  crimes  being  treason  separately,  they  could 
not  be  so  in  the  whole.  This  seems  a  rule  of  general  extent ;  and  it 
]» observable,  that  the  reasonableness  of  it  seems  admitted  even  by 
Mr.  Pym,  in  a  violent  speech  against  the  earl.(a)  As  to  the  construc- 
tive treason  also,  the  latter  statute  rejects  the  interpretation  by  which 
the  levying  of  war  was  imputed  to  Lord  Strafford  ;(6)  but  from  this 
circumstance  few  inferences  can  be  drawn  of  practical  application. 
The  bill  of  attainder  was  a  private  act,  and  is  preserved  for  our  inspec- 
tion, only  ^perhaps,  by  Rushworth,  in  his  account  of  the  trial. (c)  For 
♦the 'reversing  statute  (which  is  placed,  whether  properly  r  ^^q  -. 
or  not,  among  the  public  acts,)  ordained  that  all  records  ^  J 

and  proceedings  of  parliament  relating  to  the  said  attainder  should  be 
wholly  cancelled  and  taken  off  the  file,  or  otherwise  defaced  and  obli- 
terated, to  the  intent  the  same  might  not  be  visible  in  after  ages,  or 
brought  into  example  to  the  prejudice  of  any  person  whatsoever.(i) 

II.  I  shall  next  give  an  instance  of  a  bill  of  attainder  in  which  no 
innovation  seems  to  have  been  made  respecting  the  'crime,  but  the 
energy  of  legislative  power  was  exerted  on  the  rules  of  evidence.(6) 
Conspiracies  were  formed  a  few  years  after  the  revolution  to  assas- 
sinate the  king,  and  restore  his  predecessor  by  the  aid  of  a  French 

(y)  9  Pari.  Hi«t  267.    2  Hans.  Pari.  HUt.  757,  758. 
(«)  Stat.  13  Sl  14  Cha.  II.  c.  29. 

(a)  8trafibrd*«  case,  1  Rashw.  661.    See  LaucTs  case,  4  How.  St  Tri.  586,  d. 
(6)  See  Luder*6  Tracts,  High  Treason,  99,  lUO. 
(e)  1  Rushw.  756,  757.    Sut  16  Cha.  I.  38,  sup.  371,  note  a. 

{d)  Sut.  13  &.  14  Cha.  II.  c.  29,  §  3.    This  reversal,  as  well  as  those  of  Lord  Russell  and 
Sjdney*B  attainders,  is  couched  in  almost  as  intemperate  language  as  the  act  condemns, 
(e)  FeawiclL*8  case,  13  How.  St.  Tri.  546. 
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invasion.  However  ingenious  ihe  contending  factions  might  be  about 
the  end  ofC'harles  II.'s  reign  in  counterfeiting  plots,  the  conspiracies 
against  King  William  were  real  and  undoubted  machinations.  Among 
the  rest,  Sir  John  Fenwick  was  indicted,  on  the  oaths  of  Porter  and 
Goodman,  as  a  promoter  of  the  concerted  invasion.  Upon  his  repealed 
assurances  of  making  a  full  and  ingenuous  confession  of  his  knowledge 
of  any  design  against  the  king's  person  and  government,  he  obtained 
the  royal  favour  to  have  his  trial  delayed.  But  he  abused  this  clem- 
ency by  uttering  informations  which  were  thought  wholly  iocrediblet 
and  seemed  contrived  to  stifle  the  real  conspiracy.  In  the  meantime 
Goodman  withdrew,  by  whose  absence  there  was  a  deficiency  of  le^l 
proof,  a  statute  then  lately  made  requiring  twp  witnesses  in  the  aK>re 
iatrocious  kinds  of  high  treason.(/)  These  particular  faints  are  sug- 
gested in  the  bill  of  attainder;  which  being  brought  into  the  house  of 
commons,  a  formal  trial  was  there  instituted,  with  advocates  on  both 
sides,  which  lasted  many  days,  and  the  debates  were  conducted  with 
p  ^Q^g  1  *great  seriousness  and  attention.({r)  The  sentence  passed 
^  -I  into  a  law;(A)  and  though  perhaps  to  censure  as  unjust 

any  act  of  the  legislature,  while  unrepealed,  might,  in  general  be 
unwarrantable  presumption,  yet  it  may  be  neither  unbecoming  nor 
uninstructive  to  consider  in  what  particulars  the  severity  of  this  pro^ 
ceeding  deviated  from  the  rules  which  govern  inferior  tribunals.  Such 
a  departure,  then,  was  made  by  admitting  the  testimony  of  a  single 
witness,  not  upon  oath,(0  by  allowing  written  evidence  nof  competeoC 
jn  ordinary  trials,(  i)  and  by  hearing  proof  of  what  had  been  sworn 
where  Sir  John  I<enwick  was  not  a  party,  nor  present,(A)  and  of 
things  transacted  by  his  wife,  which  could  not  legally  exculpate  or 
convict  her  husband.(/)  The  necessity  of  two  witnesses  was  inferred 
from  the  Mosaical  institutions,(m)  and  was  said  to  be  the  rgleof  eter- 
pal  jvtstice.(n)  But  this  argunoent  would  prove  too  much,  as  it  innpliea 
the  insufficiency  of  one  deponent  in  other  capital  accusations  as  well 
as  treason.(o)  If,  however,  (without  referring  to  the  divine  code,)  the 
jegal  rules  of  evidence  are  in  general  the  reasonable  criteriona  of 
truth,  according  to  the  n^iAire  of  the  charge,  it  must  be  difficult,  as 
well  as  severe,  to  make  an  exception  in  an  individual  case.  It  seems 
peculiarly  hard  that  Lady  Fenwick's  contriving  the  absence  of  Good- 
man should  have  had  any  influence  on  the  question.  The  law,  on 
moral  principles  and  motives  of  general  utility,  has  established  that  a 
husband  and  wife  shall  not  be  witnesses  for  or  against  each  other.(  p) 
r  *8fiO  1  *'^^  ^^^^  y^hsii  Lady  Fenwick  said  or  did  as  proof  against 
^  J  the  prisoner  was  making  the  rule  unequal,  since  her  acts 

(/)  Sut  7  &  8  Wilt.  III.  c  3,  §  2. 

(g)  Fenwick*fl  cum,  13  How.  St  Tri.  548  to  749.  The  diviaioD  in  (he  booae  of  commont 
on  U>e  third  raadinff  was,  ayes  189,  noes  156.  Journ.fol.  xi.  598.  Wttnesacs  wereexuntned 
pB(|  counsel  beard  in  the  house  of  lords,  Joorn.  vol.  xvi.  39 ;  «nd  the  bill  was  only  oairied 
by  a  majority  of  seven.  13  How.  St  Tri.  756.  A  protest  was  signed  by  forty-eight  lords. 
Journ.  vol.  xvi.  4a  (A)  Stat  8  Will.  &,  M.  c.  4.  13  How.  St  l^ri.  547,  548. 

(i)  The  house  of  eommons  having  no  power  to  administer  an  oath.  3  Hats.  Free.  145, 
147.  But  in  the  house  of  lords  the  witnesses  were  sworn.  Joum.  xvi.  39. 

ij)  5  CK>bb.  Pari.  Hist  1030. 1041.  1111. 

ik)  Ibid.  1047. 1050.  13  How.  St.  Tri.  619.  &i2, 

0)  5  Cobb.  Pari  Hist  10*A  1030.  13  How.  St  Tri.  589.  58a 

(m)  5  Cobb.  Pari.  Hist  1120. 1127.  1149.  (»)  Ibid.  1105, 1106.  1116. 

(0)  Ibid.  1 109. 1147.  {p)  1  Phill.  £v.  part  1.  ch.  v.  ^  3. 
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or  declarations  could  not  operate  in  his  favour.  The  danger  of  the 
precedent  was  represented  on  both  sides.  On  the  one  hand,  it  was 
unsafe  to  have  it  thought  that  treason  wiihin  the  knowledge  of  a  single 
witness  would  escape  with  certain  iin|>unity,  since  even  parliament 
would  not  inied'ere.(^)  On  the  other  hand,  it  was  alarming  to  set  the 
legislature  an  example  of  taking  away  life  by  a  special  law.(r)  An 
obvious. contrast  might  be  shown  in  the  humane  indulgence  which  a 
prisoner  enjoys,  of  taking  peremptory  challenges  to  thirty-five  of  the 
jurors  returned  to  decide  upon  his  innocence  or  ^uilt  in  a  charge  of 
treason  ;(5)  which  privilege  was  lost  in  that  parliamentary  proceed- 
ing.(0  Indeed,  in  a  government  purely  democratical,  such  bills  of 
attainder  might  be  still  more  reasonably  feared.  To  hurry  a  man  to 
death,  like  another  Phocion,  according  to  the  present  phrensy  of  an 
exasperated  mob,  is  perverting  the  ends  of  civil  society.  But  those 
who  argued  against  the  bill  went  too  far,  when  they  said,  that  if  it 
passed,  none  but  prophets  could  live  amongst  U8.(tt)  We  may  confi- 
dently hope,  that  to  induce  the  combined  legislative  powers  of  this 
country  to  concur  in  a  bill  of  attainder  resembling  the  two  last  spoken 
of,  there  must  b^  a  strange  mixture  of  unfortunate  events,  as  in  the 
case  of  Lord  Strafford,  or,  as  in  this  latter  instance,  atrocious  and 
apparent  guilt.  In  the  warrant  for  executing  Sir  John  Fenwick, 
though  the  sentence  of  attainder  was  an  act  of  parliament,  the  king 
remitted  all  the  corporeal  severities  which  form  a  part  of  the  ordinary  ' 
judgment,  except  decapitation.(v) 

111.  I  proceed,  thirdly,  to  acts  of  parliament  which  principally 
nSkci  the  punishment,  making  therein  some  innovation,  or  creating 
some  forfeiture  or  disability  not  *incurred  in  the  ordinary  r  ^„g,  -. 
course  of  law,  and  which  are  called  bills  of  pains  and  ^  J 

penalties.  Of  this  kind  was  the  statute  which  doomed  Lord  Clarendon 
to  banishment,  on  the  ground  of  his  leaving  ihe  kingdom,  while  he 
was  under  prosecution  by  the  house  of  coniinoiis.(Mj)  The  same  sen- 
tence was  passed  against  Bishop  Alterbury  ;(x)  the  occasion  of  which 
parliamentary  interposition  it  is  not  so  easy  to  discover.(y)  For  the 
act  does  not  suggest  that  he  was  withdrawn  from  justice,  nor  that 
there  was  any  defect  of  legal  testimony  to  confirm  the  accusation. 
Yet  it  charges  him  as  a  principal  actor  in  a  conspiracy  amounting  to 
high  treason.  Either  the  evidence,  though  regularly  admissible,  was 
thought  not  sufficiently  clear  and  full  to  convict  the  learned  prelate 

^       (q)  5  Cobtk  Pari.  HUt  1 129. 1141.  1 146.  (r)  Ibid.  1124. 1139. 

(ff)  2  Hft«»k.  F.  C.  413,  414.  Sup.  309. 

(t)  5  Cobb.  Pari.  Htot  1079.  13  How.  St  Trl.632.  642. 

(m)  Fen  wick's  case,  13  liow.  St  Tri.  636. 

(e)  13  How.  Si  Tri.  757.   See  4  Bl  Comm.  405,  406.    The  aame  view  off  Sir  J.  Fun* 
wiok't  cate  ia  tuken  by  a  judioioiM  hititoriaii.  3  Hall.  Const.  Higt.  I7d,  ed.  2. 

(w)  Sut  19  Cha.  11.  c.  10.  See  Mompeason'e  case,  1  Rco^w.  27. 

(jr)  Sut  9  Goa  I.  c  17. 

(y)  In  a  protest  against  the  bill,  si^ed  and  sopposed  to  have  been  drawn  np  by  Lord 
Cowper,  it  is  urged  with  firreat  reason,  that  this  procooding  should  never  be  resorted  to, 
unless  from  absolute  necessity,  either  to  avert  some  imminent  danj^er  to  the  state,  or  to  pre- 
prevent  an  absolute  failure  of  justice.  Lords*  Journ.  vol  xxii.200.  B  Hans.  Pari.  Hist.  237,  8. 
In  this  case,  as  in  almost  every  other,  which  has  been  keenly  contested  between  political 
parties,  the  ordinary  rules  of  evidence  were  departed  fVom.  See  the  fiflh  reason  for  the  pro-  ^ 
tedt,  and  the  bishop's  delence,  in  the  16lh  volume  of  Howell's  State  Trials. 
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of  the  highest  civil  crime,  or  ihe  more  laudable  motive  of  mitigating 
punishment  produced  this  occasional  law. 

On  the  other  hand,  the  legislature  once  imposed  a  sentence  nnore 
severe  than  could  have  been  awarded  by  the  inferior  courts.  The 
act  I  now  mean  was  passed  in  Charles  11. 's  reign,  against  the  persons 
who  assaulted  and  wounded  Sir  John  Coventry,  and  for  their  compli* 
cated  guilt  were  ordered  to  surrender  by  a  day  prefixed,  on  pain  of 
perpetual  exile ;(?)  in  case  of  reluming  to  the.  king's  dominions,  they 
were  to  stand  attainted  of  felony  without  benefit  of  clergy  ;(a)  and, 
lastly,  they  were  made  incapable  of  pa/don,  except  by  a  law  in  which 
they  should  be  specially  named.(i)  Though  the  aggravated  crime  of 
these  ruffians  might  exempt  them,  as  individuals,  from  any  claim  to 
pity,  yet  the  precedent  of  a  sentence  of  discretionary  severity  is 
alarming,  as  the  judgment  is  too  easily  influenced  by  present  and  per- 
r  *382  1  ^^"*^'  *resenlment.  As  to  the  restraint  on  the  prerogative 
*-  -I  of  pardon,  the  house  of  commons  were  seasonably  re- 

minded in  the  debate,(c)  that  he  who  advised  the  emperor  to  shut  up 
the  sanctuary,  fled  himself  to  the  horns  of  the  altar  afterwards  in  vain. 

There  may  be  bills  of  pains  and  penalties  of  anctfher  kind,  which 
do  not  so  properly  change,  as  take  up  the  legal  sentence  prematurely 
which  it  may  be  sufficient  barely  to  mention,  for  the  sake  of  showing 
how  they  may  be  classed  and  considered  in  our  law.  Thus,  in  the 
case  of  New  Shorcham,  sixty-eight  electors  for  that  borough  byname 
are  disqualified  to  vole  for  members  of  parliament.(d)  Such  incapa- 
city was  part  of  the  punishment  provided  by  the  general  law  against 
bribery.(e)  The  operation,  therefore,  of  this  legislative  sentence  was 
to  preclude  the  necessity  of  formal  convictions  against  each  indivi- 
dual, their  guilt  being  thought  sufficiently  apparenl.(/) 

It  must  be  admitted,  that  in  all  penal  statutes,  passed  ex  post  facto, 
except  where  the  sentence  mollifies  the  rigor  of  the  criminal  code,  jus- 
tice wears  her  sternest  aspect.  Moral  conscience  and  human  frailty 
have  no  longer  the  additional  guidance  of  the  law.  Bills  of  attainder  for 
treason,  nofwithslanding  their  plausible  pretences,  have  ofiended  the 
general  humanity  of  this  nation,  and  have  been  remarked  to  roil,  like 
Sisyphus's  stone,  on  the  promoters.(^)  The  natural  justice  of  such 
r  *383  1  ^'"^  ^^^  ^^^^  inferred  from  many  arguments,  the  *prin- 
^  ^  cipal  of  which  I  shall  allude  to,  and  shall  cursorily  con- 

sider their  weight,  without  attempting  to  determine  so  important  and 
serious  a  question.    The  advocates  of  such  measures  urge,  that  jn  a 

(«)  St  22  &  23  Cha.  II.  c.  1,  §  2.  (a)  Sect  4.  (6)  Sect  5. 

le)  By  Finch,  attorne}  .general,  afterwards  Lord  Nottingham.  4  Hsns.  Pari  Hist  468. 
See  4  Bl.  Comm.  405,  406, 

((f)  St  11  Gea  III.  c.  55.  (e)  Sut  2  Geo.  II.  c  24.  §  7. 

(/)  or  the  same  nature  are  the  acts  of  disfraDchisement  against  particular  placea,  vhere 
bribery  is  proved  to  have  prevailed,  either  depriving  the  whole  of  the  electors  of  their  electoral 
privileges,  as  in  the  case  of  Grarapound,  stat.  I  &l2  Gea  IV.  c.  47,  or  introducing  a  new  and 
numerous  body  of  constituents,  as  in  East  Retford,  11  Geo.  IV.  c.  74,  or  disfrukchising  all 
electors  below  a  certain  yearly  rental,  which  has  been  done  at  Cricklade.  22  Gea  III.  c.  31. 
Under  the  heads  comprised  in  this  chapter,  may  be  considered  acts  of  indemnity  to  exempt 
particular  persons  from  the  penalties  to  which  they  are  liable  by  the  law,  divorce  acts,  eup. 
vol.  i.  235,  and  many  other  acts  of  an  occasional  nature. 

ig)  The  observation  seems  to  have  been  made  originally  by  Dolben,  member  for  Peter- 
borough, son  of  the  archbishop  of  York.  5  Cobb.  Pari.  BiaU  1125.  Fenwick*6  case,  13 
How.  St  Tri.  726.  See  8  Hans.  Paxl.  Hist  832. 
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State  of  nature  every  man  has  an  absolute  right  to  defend  himself, 
and  is  under  a  sort  of  obligation  to  protect  other  injured  persons 
against  the  oppressor ;  that  in  a  social  slate  the  right  of  the  whole  is 
the  sum  of  the  rights  of  every  individual  ;(A)  thus  they  think  the  dis- 
cretionary power  of  the  sword  is  fully  derived  to  the  legislative  part 
of  the  community.(i)  They  insist  that  it  is  the  height  of  absurdity  to 
imagine  a  government  under  an  obligation  to  afford  protection  and 
reparation  to  any  one  individual,  and  at  the  same  time  under  a  moral 
incapacity  of  extending  this  regard  to  all  the  individuals  considered 
together  as  a  body.(^')  They  affirm,  that  the  proposition  which  sup- 
poses the  explicit  laws  of  any  society  the  invariable  standard  of  what 
IS  punishable  or  unpunishable,  destroys  the  very  notion  of  right  and 
wrong.(A)  They  admit  that,  as  to  mala  prohibita,  the  law  must  pre- 
cede the  vindication ;  but  they  contend,  that  there  is  no  necessity  of 
legal  notice  to  abstain  from  mala  in  se ;  that  conscience  gives  that 
warning,  and  therefore  such  crimes  ought  to  be  punished,  though  not 
described  in  any  positive  institution  prior  to  the  commission  of  them.(/) 
The}'  dwell  upon  treason  as  the  greatest  crime,  because  it  subverts 
the  government  and  the  laws,  by  which  other  crimes  are  restrained, 
and  on  which  therefore  all  security  depends.(7w)  They  conclude  that 
whoever  is  convinced  in  his  conscience,  whether  by  evidence  legally 
admissible  or  otherwise,  that  the  accused  person  is  guilty,  ought  to 
give  his  consent  to  a  bill  of  attainder  :{n)  and  that,  upon  the  whole, 
•when  it  is  the  act  of  the  supreme  power,  whoever  de-  r  ^-g .  ^ 
serves  to  die,  dies  justly.  L  J 

On  these  reasons.  I  shall  first  premise  an  observation  before  inti- 
mated, that  it  is  very  difficult  to  ascertain  the  just  foundation,  measure, 
and  limit  of  punishment  in  a  supposed  state  of  nature,  and  that  little 
progress  has  been  made  in  this  inquiry,  by  the  great  masters  of  gene- 
ral jurisprudence.(o)  But  whatever  just  power,  of  not  only  repelling, 
but  of  preventing  or  punishing  wrong  by  extemporaneous  methods, 
individuals  might  possess  in  such  ideal  state,  it  can  hardly  extend  to 
authorise  the  inffiotion  of  occasional  punishments  by  the  rulers  of 
society.  All  civil  magistracies  have  in  reason  their  appointed  pro- 
vince. The  legislative  ought  not  to  entrench  on  the  judicial.  Legis- 
lation, as  it  is  the  noblest  exertion  of  human  sovereignty,  is  the  hardest 
task  of  human  wisdom ;  and  should  not  be  perplexed  by  such  tem- 
porary considerations  or  conjunctures  as  might  hazard  impartiality  of 
decision.(  p)    Hence  the  political  congruity  of  first  enacting  laws, 

(A)  Discoarse  on  Treason  and  Bills  of  Attainder,  by  Lord  Chancellor  West,  1st  cd.  1714. 
2d  ed.  1717.  See  pp.  97,  98, 3d  ed. 

(t)  Debate  on  Sir  John  Fen  wick's  attainder.  5  Cobb.  Pari.  Hist  1038, 1039.  1062.  109Q. 
1105,1106,  1107.1150,1151. 

(j)  West,  Treasons,  99.  (k)  Ibid.  (/)  Ibid. 

(m)  Debate  on  Sir  John  Fenwick's  atuinder.  5  Cobb.  Pari.  Hbt  1064.  1 154. 

(n)  Id.  Ibid.  1067. 1078.  lObb.  11-26. 1131. 1141. 

(0)  Sap.  297,  note  g. 

(p)  Ministers  whose  conduct  has  been  ^ided  by  caution,  prudence,  and  foresight,  by  a 
true  knowledge  of  the  constitution,  and  a  religions  veneration  for  it,  have  found  the  law,  as  it 
exists,  sufficient,  at  least  in  time  of  peace,  for  all  the  exigencies  of  the  state.  In  the  debatqs 
on  the  bill  of  pains  and  penalties  against  Queen  Caroline,  the  principle  ment'ioned  above,  381 , 
note  y,  was  admitted  and  argued  from  on  both  sides,  as  a  necessary  condition  of  such  a 
measure.    2  Hans.  Pari.  Deb.  new  series,  240, 241.  643.  717. 
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end  then  enforcing  them  on  subsequent  occasions,  and  by  diflTerent 
magistrates,  has  been  confirmed  by  the  very  uniform  usuage  of  the 
world;  in  the  observance  of  which  the  subjects  of  every  state  have 
been  thought  deeply  interesrted.  Thus,  when  a  general  law  is  made 
restraining  crimes,  fhe  due  application  of  it  is  a  new  field  to  exercise  the 
faculties  of  our  minds.  To  do  the  whole  at  once  is  relying  too  much 
on  our  judgments,  especially  when  the  various  passions  are  heated  or 
alarmed  by  an  interesting  crisis.  Such  is  not  the  lime  practically  to 
overturn  legal  institutions,  which  have  either  been  sanctioned  by  long 
tradition  and  experience,  or  were  dictated  by  temperate  reflection; 
r  »S85  1  ^"^  *having  universality  for  their  object,  were  uninflu- 
^  J  enced  by  present  fears,  and  personat  enmity  or  favour. 

The  defence  of  bills  of  attainder  relies  much  on  the  supposition  of 
that  which  is  rarely  true,  and  still  more  rarely  can  be  proved  as  it 
ought,  though  true,  that  the  s;^fety  of  the  state  essentially  depends  on 
the  death  of  the  particular  ojQrender.(7)  What  traitor,  when  discov- 
ered, can  be  so  foriDidable?  what  people  so  insecure?  But  even  if 
we  were  to  agree  with  Cassius  in  his  assertion,  **  Habet  aliquid  ex 
iniquo  omne  magnum  exemplum,  quod  contra  singulos  utilitate  pub- 
lico rependilur,"(7*)  still  it  is  exploded  casuistry  to  support  by  its 
expediency  what  is  allowed  to  be  unjust.  The  extravagant  author  of 
Leviathan  writes,  that  traitors,  like  public  enemies,  may  be  punished 
in  an  arbitrary  manner.(«)  This  sophistry  seems  adopted  from  Cicero 
(whose  dazzlmg  orations  might  lead  into  many  moral  and  political 
errors):  "Legem  Sempronium  esse  decivibus  Komanis  constitutam: 
qui  autem  reipublicoo  sit  hostis,  eum  civcni  esse  nullo  modo  posse."(0 
But  here  the  same  dangerous  latitude  of  sudden  discretion  is  exerted, 
unless  an  express  and  general  law  had  previously  defined  by  what  par- 
ticular acts  a  citizen  might  become  hostis  reipublica3,(tt)  and  what 
particular  treatment  he  should  accordingly  receive. 

The  great  case  supposed,  where*  the  defect  of  our  penal  law  might 
require  the  occasional  hand  of  punishment,  is  an  attempt  to  subvert 
the  fundamental  laws.(u)  The  charge  is  general  and  vague :  par- 
liamentary animadversion,  and  a  removal  ot  pernicious  ministers  from 
the  royal  counsels,  seem  the  proper  remedies  against  such  oflences. 
r  *386  1  0'8^''6**onary  severiiies  inflicted  by  *pariicular  statutes, 
■-  •'  would  probably  be  boih  inexpedient  and  unjust.     It  is  a 

dangerous  field  for  the  display  of  vindictive  eloquence,  which  should 
not  be  allowed  to  excite  men  to  greater  rigour  than  a  pre*ordained 
law  has  prescribed :  *^  Intelligant  omnes,  in  concionibus  esse  invidiam 
locum,  in  judiciis  veriiati."(u?) 

The  admired  author  on  whom  chiefly  I  have  commented  in  these 
latter  pages,  seems  greatly  to  mistake,  when  he  asserts  that  Lord  Cla- 

(9)  See  the  last  reason  fhr  tlie  protest  against  the  act  for  attainting'  Sir  John  Fenwiok. 
Lord*8  Joam.  vol.  zvi.  4d  1 3  How.  Su  Tri.  755.  5  Cobb.  Pari.  Hist.  1 1 56,  and  the  ibdrth 
reason  for  the  proUist  in  Atterbory's  case.  8  Hnns.  Pari.  Hist.  349,  sup.  381,  note  7.  More 
through  the  neglect  than  the  fear  of  government,  one  of  the  conspirators  in  Sir  John  Fen- 
wick*s  plot  was  detained  in  primn  (or  upwards  of  forty  years  to  tho  dky  of  hit  death.  John- 
•on*s  Life  of  Pope :  epitaph  on  Sir  W.  'J'rounbull.    Nobit;*8Gotitin.  vol.  iii.  p.  331.  v.  Beroardi. 

(r)  Tac  Ann.  lib.  xiv.  c  4i.  (a;  Hobbcs,  Lev.  c.  xxviiL 

(I)  In  Catlin.  Orat.  iv.  c.  5.  (u)  See  a  strons:  instance,  sup.  vol.  i.  140. 

(«)  West,  on  Treasons  and  Rills  of  Attainder,  p.  1U3. 

(10)  Cic  pro  A.  Cluentio  Avito,  c.  71,  ad  tin. 
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rendon  himself  was  so  far  convinced  an  attempt  to  subvert  the  law 
was  treason,  that  he  carried  up  an  impeachment  against  the  judges 
in  the  case  of  ship.money.(a:)  For  the  general  accusation  against  the 
judges  was  of  misdemeanor  only  ;(y)  but  if  the  impeachment  had  been 
for  treason,  it  was,  as  an  impeachment,  to  be  decided  by  the  estab- 
lished rules  of  law,  as  to  the  definition  of  the  offence ;  and  founds  no 
argument  in  defence  ofbills  of  attainder. 

Lastly,  it  is  said,  that  when  it  is  the  act  of  the  supreme  power, 
whoever  deserves  to  die,  dies  justly.  This  expressly  excludes  inferior 
judicatures.  Their  proper  province  is  here  allowed  to  be  to  declare 
the  stable  law,  not  to  estimate  moral  guilt  or  weigh  political  danger. 
Have  legislatures  a  conscientious  right  (^for  I  question  not  their  unde- 
fined constitutional  power)  to  proceed  by  any  other  rule?  There  is  a 
moral  and  a  civil  justice.  Offenders  may  deserve  the  ultimum  suppli- 
cium  on  a  moral  and  philosophical  view  of  their  guilt ;  but  how  their 
demerit  should  authorise  the  political  infliction  of  it,  otherwise  than 
according  to  pre-established  institutions,  it  is  difficult  to  determine  and 
more  difficult  to  evince.  Offences  against  the  law  of  nature  are 
obnoxious  to  divine  punishment,  because  the  will  of  the  Creator, 
which  constitutes  that  law,  hath  been  »sufficiently  promul-  r  ^^g^  -i 
gated.     That  the   earthly   rulers   of  society,   who    are*-  -» 

invested  with  authority  for  the  very  end  of  prescribing  the  line  of 
civil  conduct,  should  be  extreme  to  mark  what  is  done  amiss  beyond 
that  which  is  written,  should  punish  the  transgression  of  laws  which 
they  have  neglected  to  give,  seems  too  great  a  power  for  man  to 
exercise  over  man. 

{x)  West  OD  Treasons,  104.  This  refers  to  a  speech  of  Lord  Clarendon  on  the  impeach- 
ment of  Berkeley,  one  of  the  judges,  for  high  treason :  he  docs  not  charge  the  otfence  to  he 
treason ;  but  as  he  was  oi^e  of  the  managers,  it  must  bo  presumed  that  he  approved  the 
impeachment  in  its  full  extent.    3  Rushw.  1340.    3  Ho\?.  St  Tri.  1282. 

(y)  The  other  judges  were  only  impeached  for  misdemeanor,  and  Berkeley  for  high  trea- 
■on.  3  Rushw.  1360,  1361.  3  iiow.  Su  TrL  i2d3.  Lords*  Journ.  vol  iv.  303.  2  Hans. 
Pari  UisU  d6!). 
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